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PREFACE. 


The  Author,  as  Referee  of  Titles  under  the  Act  for 
Quieting  Titles,  and  as  Reader  on  the  Law  df  Real  Property 
to  ihe  Law  Society,  had  frequent  occasion  to  consider  and 
annotate  ihe  various  Statutes  relating  to  that  branch  of 
the  Law,  and  they  formed  the  subject  of  many  Lectures 
delivered  by  him  at  Osgoode  Hall.  He  conceived  the  idea 
of  publishing  the  result  of  his  labors  in  a  shape,  which,  he 
hoped,  with  but  little  further  labor  to  himself,  might 
perhaps  be  of  service  to  the  Profession.  He  has  been 
compelled  however  to  abandon  the  original  design  of  treat- 
ing of  all  the  important  Real  Property  Statutes  at  one 
time,  from  the  difficulty  in  keeping  pace  with  the  Legisla- 
ture, and  the  necessity  for  constant  alterations  of  the  text 
arising  from  ever  recurring  change  in  the  Laws. 

It  has  been  remarked,  with  expression  of  regret,  by  Mr. 
Chancellor  Kent,  that  frequent  change  of  the  laws  is 
prevalent  in  the  United  States,  and  is,  he  says,  character- 
istic of  the  restless  disposition  of  his  fellow  citizens.  The 
reverse  is  the  case  in  England.  Mr.  Wood  in  the  i)reface  to 
his  valuable  treatise  on  the  Registry  Laws  has  said  that 
whilst  in  England  "  the  Statutes  of  Anne,  and  that  of  8 
George  H.  relating  to  Yorkshire  remain  yet  in  force,  and 
have  not  even  been  added  to  or  amended  in  any  important 
particular,  the  statute  book  of  Upper  Canada  has  been 
prolific  in  amending,  explaining,  consolidating,  and  repealing 
enactments  relating  to  that  branch  of  the  Law."  Legislation 
here  since  as  well  as  before  those  remarks  fully  justify 
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them.  Probably  the  mutability  of  our  Laws  is  to  be 
ascribed  rather  to  their  being  often  framed  with  no  suf- 
ficient appreciation  of  the  existing  law,  or  its  mischief,  or 
of  the  remedy  requisite,  than  to  that  cause  to  which  the 
learned  Chancellor  alludes. 

Complaints  on  the  character  of  legislation  with  us  both 
from  the  Bench  and  the  Profession  have  been  frequent  and  of 
long  continuance.  The  Author  may  therefore  be  excused,  if 
occasionally,  in  treating  of  an  obscure  clause  in  a  Statute 
which  has  received  no  light  from  judical  decisions,  he  has 
hazarded  no  opinion,  or  done  no  more  than  call  attention  to 
difficulties,  which  might  possibly  have  escaped  observation. 

The  Chapter  on  Descent  and  part  of  the  Chapter  on  Dower 
are  taken,  with  many  alterations,  from  the  work  of  the 
Author  on  the  Commentaries  of  Blackstone  adapted  to  the 
Law  of  Upper  Canada ;  a  course  justified  by  the  alterations 
made,  and  the  probability  that  that  work  will  shortly  be 
out  of  print. 

The  Author  has  to  express  his  thanks  to  his  friend  Mr. 
Joseph  for  the  preparation  of  the  Index,  and  his  assistance 
in  carrying  the  Work  through  the  Press. 

Toronto,  Aj^ril  1, 1869. 
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ADDENDA. 

pp.  4.  5, 6. — On  the  coyenant  against  assignment  without  leave,  that  assignees 
in  law  are  not  bound  though  assigns  are  named,  and  that  their  assigns  are 
bound,  if  assigns  are  named  ;  see  Winter  y.  Dumerque,  12  J.  N.  S.  726, 
Kx.  Chamber. 

P.  58. — As  to  an  instrument  operating  as  a  lease  or  as  a  mere  agreement  for  a 
lease,  see  Davidson  Oonvey.  vol.  5,  p.  6,  and  cases  there  cited. 

PP.  9,  72. — That  a  proviso  for  re-entry  in  a  lease  in  case  the  lessee  should  be 
convicted  of  an  offence  against  the  game  laws,  does  not  run  with  the  rever- 
sion, see  Stevens  v.  Copp,  L.  £.  4  £x.  20,  but  see  per  Kelly,  C.  B.  As  to 
covenants  with  a  vendor  of  portions  of  lands  against  building  thereon  run- 
ning  with  the  land  retained  in  favor  of  the  grantees  thereof.  Western  v. 
Maodermot,  L.  B.  1  Eq.  449.  See  further  as  to  covenants  not  running 
with  the  land  at  Law,  and  yet  being  binding  in  Equity  if  notice  had  of  the 
covenant ;  Wilson  v.  Hart,  L.  R.  1  Cha.  A  pp.  463. 

P.  191.— It  is  conceived  that  in  case  of  death  of  a  mortgagee,  he  would  not,  at 
Law  at  least,  be  so  far  regarded  as  a  trustee  as  to  prevent  the  application 
of  the  Statute  of  Victoria,  and  descent  by  primogeniture,  and  that  in  this 
respect  Equity  would  follow  the  Law. 

P.  325.— The  present  practice  of  the  Court  of  Chancery,  under  the  Act  for 
Quieting  Titles,  is  to  require  that  the  existence  of  an  execution  in  the 
Sheriff's  hands  should  bo  negatived  for  a  period  of  thirty  days  [before 
the  petition,  from  which  it  may  be  inferred  that  a  delay  to  redeliver  for 
that  period  would  be  an  abandonment. 

P.  377. — That  a  second  mortgagee,  though  hid  mortgage  bo  on  trust  to  sell,  may 
purchase  irredeeipably  on  a  sale  by  a  prior  mortgagee,  see  Kirkwood  v. 
Thompson  13  W.  E.  495,  1052,  11  Jur.  N.  S.  385,  S.  C. 

PP.  401,  402,  403. — That  possession  is  constructive  notice  ;  Gray  v.  Coucher,  15 
Grant,  419.  That  however  constructive  notice  by  possession  will  not  pre- 
vail against  a  registered  instrument  under  the  Registry  Act  of  31  Vic,  see 
Sherboneau  v.  Jeffs,  15  Grant,  574. 

P.  278. — ^A  married  woman,  who  was  residuary  legatee  to  her  sci>arate  use  under 
Con.  Stat.  ch.  73,  held  bound  by  her  authority  to  the  executors,  with  her 
husband's  assent,  to  take  land  in  payment  of  a  debt  due  the  testator  ; 
and  aemble  even  without  the  husband  s  assent ;  McCargar  v.  McKinnon, 
15  Grant,  361. 

PP.  223,  224. — That  a  wife  having  joined  with  her  husband  in  a  mortgage,  is  not 
entitled  in  case  of  deficiency  of  assets  on  his  death,  to  have  the  estate 
exonerated  as  against  simple  contract  creditors  to  let  in  ilowcr  ;  White  v. 
Bastedo,  15  Grant,  549,  overruling  Sheppanl  v.  Sheppard,  14  Grant,  174  ; 
see  also  Thorpe  v.  Richards,  15  Grant,  408. 

P.  324. — That  a  purchaser  under  execution  will  not  be  affected  by  mere  want  of 
non-compliance  with  the  Statute  as  to  advertising  the  sale  by  the  Sheriff 
&c ;  Connor  v.  Douglas,  in  Appeal,  15  Grant,  456,  and  cases  there  refeircd 
to. 
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29  VIC.  Ch.  28. 

An  Act  to  amend  the  law  of  Property  and 

Trasts  in  Upper  Canada. 

[Assented  to  ISth  Septeraber,  1865.] 

This  Act  is  taken  from  the  Imperial  Acts  of  22  and  23 
Vic.  ch.  35,  and  23  and  24  Vic.  ch.  38. 

SECTIONS  1  &  2. 

1.  Where  any  license  to  do  any  act,  which,  without  such  li-  Restriction 
cense,  would  create  a  forfeiture,  or  iri^e  a  right  to  re-enter,  under  ?."  ^^^^  ^^ 
a  condition  or  power  reserved  in  any  lease  heretofore  granted,  tained  in  lease, 
or  to  be  hereafter  granted,  shall  at  any  time  after  the  ])assing  of  &c.,  Imp.  Act 
this  Act,  be  given  to  any  lessee  or  his  assigns,  every  such  license      o-       |  '' 
shall,  unless  otherwise  expressed,  extend  only  to  the  permission 
actually  given,  or  to  any  specific  breach  of  any  proviso  or  cove- 
nant made  or  to  be  made,  or  to  the  actual  assignment,  under- 
lease, or  other  matter  thereby  specifically  authorized  to  be  done, 
but  not  so  as  to  prevent  any  proceeding  for  any  subsequent  breach 
(unless  otherwise  specified  in  such  license)  ;   and  all  rights  under 
covenants  and  powers  of  forfeiture  and  re-entry  in  the  lease  con- 
tained, shall  remain  in  full  force  and  virtue,  and  shall  be  avail- 
able as  against  any  subsequent  breach  of  covenant  or  condition, 
aasignment^'  under-lease,  or  other  matter  not  specifically  authorized 
or  made  dispunishable  by  such  license,  in  the  same  manner  as  if 
no  such  Ucense  had  been  given,  and  the  condition  or  right  of 
re-entry  shall  be  and  remain  in  all  respects  as  if  such  license  had 
not  been  given,  except  in  respect  of  the  particular  matter  author- 
ized to  be  done. 

2.  Where  in  any  lease  heretofore  granted  or  to  be  hereafter  Restricted 
granted,  there  is  or  shall  be  a  power  or  condition  of  re-entry  on  operation  of 
assigning  or  under-letting  or  doing  any  other  specified  act  with-  ?       i^"2?* 
out  license,  and  a  Ucense  at  any  time  after  the  passing  of  this  23  V.,  c.  35, 
Act  shall  be  given  to  one  of  several  lessees  or  co-owners  to  assign  b*  2. 
or  underlet  his  share  or  interest,  or  to  do  any  other  act  pi*ohib- 
ited  to  be  done  without  license,  or  shall  be  given  to  any  lessee 
or  owner,  or  any  one  of  several  leasees  or  owners,  to  assign  or 
1 


2  Law  op  Property  and  Trusts, 

unclerlet  part  only  of  tbe  property,  or  to  do  any  other  such  act 
as  aforesaid  in  respect  of  part  only  of  such  proper^,  sach  license 
shall  not  operate  to  destroy  or  extinguish  the  right  of  re-entry  in 
case  of  any  breach  of  the  covenant  or  condition  by  the  co-lessee 
or  co-lessees  or  owner  or  owners  of  the  other  shares  or  interests  in 
the  property,  or  by  the  lessee  or  owner  of  the  rest  of  the  property, 
(as  the  case  may  he)y  over  or  in  respect  of  such  shares  or  interests 
or  remaining  property,  but  such  right  of  re-entry  shall  remain  in 
full  force  over  or  in  respect  of  the  shares  or  interests  or  property 
not  the  subject  of  such  license. 

Dampor's  It  was  to  remedy  the  law  as  laid  down  in  Dumpor's  case 

too^on  of  en-  (^^  ^^^  ^^  decisions  thereon  that  these  enactments  were 
tire  coDdition  made.     The  result  of  that  case  was  to  establish,  that  whea 

on  license  of  jj^  ^  lease  a  riffht  of  re-entry  was  reser\'ed  to  the  lessor" 
any  breach.  °  .  ^  , 

on  the  lessee   assigning   without  license,  and   the   lessor 

granted  a  license  to  assign  in  any  one  particular  case,  such, 
license  satisfied  or  dispensed  with  the  condition  entirety, 
so  that  afterwards  an  assignment  might  be  made  without 
license,  and  no  forfeiture  be  incurred.  And  this  would  be 
so,  even  though  the  license  were  to  assign  to  a  particular 
individual  with  an  express  stipulation  therein  that  it 
should  extend  no  further,  and  should  not  warrant  future  or 
other  assignments.  It  was  supposed  also  that,  if  there  were 
other  covenants  besides  that  not  to  assign  without  leave, 
and  the  condition  gave  power  to  re-enter  on  breach  of  any 
one  of  them,  the  license  not  to  observe  any  one  co- 
venant dispensed  with  the  condition  not  only  on  breach 
of  that  one,  but  as  to  all.  So  also,  if  the  reversioner  li- 
censed one  of  several  lessees  to  assign  his  interest  in  the 
whole,  this  dispensed  with  the  condition  as  to  all :  and 
as  the  condition  cannot  be  divided  or  apportioned  by  act  of 
the  parties,  an  alienation  of  part  of  the  land  with  the  as- 
sent of  the  lessor  determined  the  condition  as  to  that  j)art, 
and  therefore  as  to  all  the  lands.  Further,  where  the  lessor 
severed  his  reversion  by  conveyance,  the  assignees  of  part 
could  not  enter  for  breach  of  the  condition,  for  by  sever- 

(a)  4  Coke  119  ;  1  Smith  Lg.  Ca. 
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Mice  of  part  of  the  reversion,  the  condition  was  destroyed 
in  all  (a).  The  principle  throughout  the  above  was  that 
the  condition  as  originally  created  was  entire  and  indivi- 
sible, and  if  part  of  it  were  destroyed,  the  whole  perished. 

The  Real  Property  Commissioners,  in  their  third  report  The  doctrine 
on  the  subject,  say—"  It  has  not,  so  far  as  we  are  aware,  ^o'' condluo^ 
been  decided  that  this  doctrine  applies  to  any  other  cove-  against  alien- 
nant  or  condition  than  that  against  alienation  (6) ;  but  it  *^°°* 
would  seem  to  be  equally  applicable  on  principle  to  cove- 
nants and  conditions  restrictive  of  carrying  on  particular 
trades,  or  converting  land  from  pdlbture  to  arable,  and  to 
all  covenants  and  conditions  by  which  the  license  or  con- 
sent of  the  lessor  is  made  requisite  for  doing  any  particular 
act" 

No  form  of  words  contained  in  the  license,  as  that  it  Course  adopt- 
Aould  only  extend  to  that  particular  pei-son  or  occasion,  ^^^^^^^^^^ 
*ud  should  not  operate  as  a  total  waiver  of  the  condition,  on  license, 
but  that  the  same  should  be  in  force  on  future  breach,  would 
prevent  the  condition  from  being  destroyed  (c).     As  terms 
^f  years  may  be  made  voidable  by  a  defeasance  made  at 
^^Y  tune  after  their  creation,  the  course  adopted  when  it 
""^as  desired  to  give  the  license  and  yet  have  the  benefit  of 
*^e  condition  on  future  breaches,  was  to  execute  a  coUat- 
^'^l  deed  of  defeasance  reviving  the  condition  and  making 
^^  applicable  to  fiiture  breaches.     This  however  requires 
^^  consent  of  all  those  who 'were  parties  to  the  creation 
^^  the  estate,  or  in  whom  the  respective  estates* and  inte- 
"^^^  of  such  parties  are  vested  at  the  time  of  execution  of 
^'^e  defeasance  {d).    It  may  be  necessary  still  to  adopt  this 
^^Urse  on  license  to  omit  to  do  an  act,  the  non-performance 
^'^  which  would  create  a  forfeiture,  because  the  act  does 
^^t,  appear  to  extend  to  such  a  case,  as  will  now  be  ex- 
plained. 

(<%)  Sogd.  Stats.  2  ed.  310.    See  farther,  the  remarks  post  under  sec.  4. 

y^)  See,  however,  this  subject  adverted  to  by  Lord  Eldon  in  Macher 
"^^  The  Foundlinj?  Hospital,  1  V.  &  B.  191. 

C<0  Mason  v.  Corder,  7  Taunt  9,  per  Gibbs,  C.  J. 

^  C<<)  Watkins  Conv.  9  e4*  ^9  note ;  Shepp,  Tonch|  396 :  3  Byth.  &  Jar. 
^-^v.  by  Sweet,  683, 


4  Law  of  Pbqpebtt  and  Trusts. 

Tut  wr.  «i:t      It  iba^^rehended  that tlie  principle  in  Dumpors  case  woi 

wuM^i  a:  liL  *PPb-  ^^  ^^^  *^  *  license  not  to  do  an  act,  the  doing 
•cv.  uw  IV  wiiicL  is  enjoined  under  penalty  of  forfeiture,  as  to  1 
J^^JJ^  *^*  doing  an  act  which  if  done  without  license  is  a  forfeiti 
The  a^  extends  however  only  to  the  latter  (a),  and  th 
1*:  fyjual  necessity  that  it  should  apply  to  the  former 
w-ithijj  Dumpor's  case.  There  are  frequently  covena 
un<ier  which  the  lessee  agrees  to  do  various  acts,  the  n 
j>eri"onnance  of  which  gives  right  of  re-entry,  and  it  u 
1a  unsafe  to  dispense  with  the  performance  of  any  si 
covenant.  , 

I^w»  \k^  w:x  The  Act  does  not  expressly  extend  to  executors  ] 
IS  ^  administrators,  though  generally  they  are  named,  as  t 
V*  eMmyjci  ?  ai>  assigns,  when  intended  to  be  included.  The  Act  spe 
only  of  a  license  given  to  a  "  lessee  and  his  assigns." 
would  seem,  however,  that  for  the  purposes  and  on 
construction  of  this  Act  at  least,  the  word  ''  assigns  "  ' 
include  personal  representatives  as  assignees  in  law 

If  the  Act  does  not  extend  to  personal  representati 
then,  where  they  are  named  in,  and  so  bound  by  the  coi 
tion,  a  license  to  them  to  assign  would  operate  as  at  C4 
mon  law,  as  above  mentioned,  to  destroy  the  whole  righ 
re-entry. 

^jM^moent        As  a  general  rule,  an  assignment  by  operation  of 

bj  act  of  kw  works  no  forfeiture,  though  without  license,  as  to  perse 

^i„,^  representatives  (c),  and  to  assigns  in  bankruptcy  {d) ; 

if  the  lessee  became  bankrupt  voluntarily  on  his  own  p 

tion,  it  might  be  different  {e) :   nor  does  an  assignm 

by  a  sheriff  under  execution  (/) ;  but  where  a  tenant  g 


(a)  As  to  the  distinction  between  positive  and  negative  covenants 
Doe  V.  Marchetti,  1  B.  ft  Ad.  715 ;  Doe  t.  Stevens,  3  B.  &  Ad.  299. 

^6)  Post  p.  6,  note  a.  (c)  2  Wms.  Exrs.  6ed.  879. 

(d)  Doe  V.  Bevan,  3  M.  &  S.  353  ]  Wadham  v.  Marlowe,  2  Chitty, 

(c)  Hill  V.  Cowdery,  1  H.  &  N.  360:  Billiter  v.  Yonng, 6 E. & i 
Holland  v.  Cole,  1  H.  &  C.  67 ;  Cole  Eject  436,  437  -,  Wooodfall  I 
Ten.  554,  9th  ed. ;  and  Davidion  Conv.  2  ed.  voL  3,  pp.  88, 89, 90. 

(/)  Doe  Mitcliinson  v.  Carter,  8  T,  R.  300 :  see  also  Crofi  ▼.  Lai 
6  K  L.  Ca.  672. 


29  Vic.  Ch.  28— Secs.  1  &  2.  5 

a  warrant  of  attorney  to  a  creditor  for  the  express  purpose 
of  enabling  such  creditor  to  take  the  lease  in  execution, 
this  was  held  to  be  in  fraud  of,  and  a  breach  of  the  cove- 
nant not  to  assign  (a).  Acquisition  of  the  term  by  a  man 
by  virtue  of  his  marital  right  on  marriage  with  a  female 
lessee,  is  no  forfeiture  (6).  From  all  this,  therefore,  it  ap- 
pears that  assignment  by  act  of  law  will  not  work  a  for- 
feiture ;  such,  however,  may  be  so  by  use  of  proper  language 
in  the  lease. 

The  question  now  has  to  be  considered,  how  far  assignees  How  for  as- 
in  law  are  bound  •by  the  restraint,  against  alienation,  when  ^^^^J^  ^ 
once  the  estate  has  by  act  of  law  vested  in  them  ;  and  also  signs  bound, 
how  far  their  assignees,  or  assignees  in  deed,  are  so  bound. 

Assignees  in  deed  are  or  are  not  bound,  according  as  they 
are  or  are  not  named  in  the  covenant  (c).  Assignees  in 
hMikruptcy  are  not  bound,  and  may  alien  without  leave, 
though  the  covenant  extend  to  assigns  {d)  ;  and  if  the  cove- 
nant does  so  extend,  the  purchaser  from  the  assignee  in  bank- 
ruptcy, it  seems,  would  be  bound  (e).  The  same  observa- 
tions apply  where  the  term  is  sold  under  execution.  As 
regards  executors  or  administrators,  if  the  covenant  extend 
merely  to  resti-ain  the  lessee,  they  can  assign  without 
leave  (/),  but  if  named,  they  cannot  (gr).  K  the  covenant 
extends  only  to  restrain  the  "  lessee  and  his  assigns,"  it 
^ould  seem  the  personal  representatives  are  within  the 


(a)  Doe  V.  Carter,  supra.  (6)  Anon,  Moore,  21. 

(c)  Doe  V.  Smith,  5  Taunt,  795 :  Paul  v.  Nurse,  8  B.  &  C.  489,  per 
B*iley  J. ;  Bally  v.  WeUs,  3  Wils.  33  j  Williams  v.  Earle,  L.  E.  3 
4  B.  739. 

((f)  Doe  V.  Bevan  supra,  but  see  the  remarks  in  1  Smith  Lg.  Ga.  6  ed. 

W  This  may  be  inferred  from  Doe  v.  Smith,  5  Taunt,  795 ;  Paul  v. 
^^  8  B.  &  C.  486,  per  Bailey,  J. ;  Williams  v.  Erie,  supra  ]  see  also 
JJoyd  V.  Crisoe,  6  Taunt,  249  j  Weatherall  v.  Geering,  12  Ves.  J.  611 ; 
^  we  the  third  report  of  Real  Property  Commissioners,  given  in  1 
"^vidson  Conv.  3  ed.  132, 133 ;  and  see  vol.  6,  ed.  2,  p.  178,  note. 

(/)  Lloyd  V.  Crispe,  5  Taunt.  249 ;  Anon,  Moore,  21 ;  Seers  v.  Hind, 
I        1  Ve«.  Jan.  295  ;  but  see  2  Wms.  Exrs.  6  ed.  880. 

9  

\         {£)  Lloyd  Y.  Crispe,  supra  ]  Boe  d.  Gregson  v.  Harrison^  2  T.  R.  425. 
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word  assigns,  and  cannot  alienate  without  leave  (a),  b' 
the  point  is  not  very  clearly  decided. 

It  has  been  said  that  it  does  not  appear  to  have  bee^^ 
expressly  decided  whether  assigns  of  assignees  in  law  ar"^ 
bound  (6).  • 

The  condition      It  will  be  seen  from  what  has  been  said  that  the  worc^ 
ISijInme^     "assigns"  and  the  words  ** executors  and  administrators'^ 
without  leave  should  never  be   omitted  in  the   covenant   or  condition: 
e  twd toex^  *g*^^^^  alienation  ;  it  has  been  usual  to  omit  it  both  before 
cators,admr8,  and  since  this  Act,  and  in  this  respect  the  act  respecting* 
mnd  Mugns.    gh^^t  forms  of  leases  is  faulty,  as  it  extends  only  to  the 
lessee  (c).    The  omission  of  the  word  assigns  has  arisen 
fix>m  the  supposition  that  under  the  law  in  Dumpor's  case, 
assigns  never  could  be  bound  after  license  to  alienate  was 
once  given  to  the  lessee  and  others,  thus  destro\Tngentirely,a8 
above  explained,  the  whole  condition.     No  doubt  this  was 
so,  but  what  was  lost  sight  of  was.  that  alienation  might 
take  place  without  license,  by  act  of  law,  and  that  in  such 
cases  the  ivirties  so  taking  would  be  bound  in  their  turn, 
if  tlio  ci>ndition,  by  use  of  pn^j^er  words,  extended  to  them, 
as  has  Iven  shoviii  l>efore,     Morei>ver   the   lessee   might 
have  u  nderht  without  license,  and  the  reversioner  have 
laiKVif  the  condition,  and  whatever  might  have  been  the 
case  on  an  a^hjiniwut  ^d^,  it  would  seem  that  the  waiver  of 
an  underletting  did  not  c^nno  \Wthin  the  doctrine  in  Dum- 
pors  case,  but  the  o\>ndition  remained  applicable  to  the 
as^giuv  if  najueii  therein  /"". 
What  w  a         As  to  what  will  amount  to  breach  of  covenant  or  con- 
bwachof  COT-  dition  not  to  assign  v>r  sublets  the  following  cases  collected 
asacn  or  sub-  in  Smith  s  Leading  Caik^  will  be  of  ser\-icv. 
1*^  When  the  cinidition  \**as  *•  not  to  a^^^ign.  transfer,  set- 

over,  or  otherwiso  do  and  jnit  a^"ay  the  indentun?  of  de- 

^^i^  ThornhiU  t.  Adamss  Cro.  FAiu  T5T,  per  Walxns'eT,  J. ;  Shepp. 
Touch,  14.^:  I  IH*r  *:  Sir  W.  Moi^V  C*».  Cro.  Elii,  i*':  Moore,  44, 
pi.  136;  »c  abo'l  Smith,  L^.  Ca.  p.  44.  6  ed.:  Wms.  Exrs,  6  ed.  879, 

voi.  2, 

<6)  HiTicboii  Conv.  toI.  ^»  ^nd  cd.  p.  17^  note.  Sm  ante  p.  5.  note  e, 
aad  Srd  import  of  Heal  lYopcrtt  CommbsioiieTS. 

vO  See  the  oWrvati^Mu  in  tn?atin^  of  that  Act. 

(4r>  Sm  p.  ^  iKrt*  a.  (f )  See  p.  S, 
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mise,  or  the  premises  thereby  demised,  or  any  paxt  thereof," 
an  under-lease  was  held  no  breach  of  it  (a)  :  so,  of  an 
equitable  mortgage  (b) :  but  a  condition  not  to  "  sub-let,  or 
aasign  over  the  demised  premises  or  any  part  thereof, 
comprehends  under-leases  (c) :  and  a  covenant  not  to  "  let, 
sell,  or  demise  for  all  or  any  part  of  the  term,"  assignments. 
(d).  Letting  lodgings  was  held  by  Lord  Ellenborough  not 
to  be  a  breach  of  condition  not  to  underlet  any  part  of  the 
premises  without  the  license  of  the  lessor  (e). 

The  cases  are  said  to  be  conflicting  on  the  question 
whether  a  bequest  of  the^term  to  another  than  the  executor 
is  a  breach  of  the  condition  (/). 

SECTION  3. 

3.  Where  any  actual  waiver  of  the  benefit  of  any  covenant  or  Actual  waiver 
condition  in  any  lease,  on  the  part  of  any  lessor,  or  his  heirs,  ex-  J^ot  to  extend- 
wntore,  adminLstrators,  or  assigns,  shall  be  proved  to  have  taken  x^  ^j^^  parti^u- 
P^  after  the  passing  of  this  Act,  in  any  one  particular  instance,  iar  instance 

«»ch  actual  waiver  shall  not  be  assumed  or  deemed  to  extend  to  ™c°tioned, 
.    •   i  11/.  1.  .         1        t       ^^^  °ot  to  be 

any  instance  or  any  breach  of  covenant  or  condition  other  than  deemed  a  gen- 

to  to  which  such  waiver  shall  specially  relate,  nor  to  be  a  general  eral  waiver. 

^ver  of  the  benefit  of  any  such  covenant  or  condition,   unless  oT^    c    qa' 

an  intention  to  that  effect  shall  appear.  s.  6. 

This  section  pre-supposes  that  theretofore,  if  the  re ver- Waiver,  effect 
«oner  waived  a  breach  of  covenant  or  condition,  giving  a  ^^>  restrained 
right  of  re-entry,  it  was  not  merely  a  waiver  pro  hdc  vice,  cular  matter 
"ttt  that  the  whole  was  gone,  and  that  if  there  were  a  right  waived, 
^norfeiture  on  breach  of  any  one  of  several  matters  or 
^venants,  a  waiver  of  a  breach  of  any  one  would  "ex- 
^^i  to  any  instance  or  any  breach  of  covenant  or  condi- 
tion other  than  that  to  which  such  waiver  specially  relates," 


(fl)  Cnaoe  v.  Bagby,  3  Wils.  234.. 

*)  Exp.  Drake.  1 M.  D.  &  De  G.  539 ;  Doe  v.  Hogg,  4  D.  &  R.  226. 

>  '^)  Roe  V.  Harrison,  2  T.  R.  425 ;  Roo  v.  Sales,  1  M.  &  S.  297j  Doe 
"^  ttolUnd  V.  Woraley  1  Camp.  20. 

^^)  Gteeiiaw»y  v.  Adams,  12  Ves.  395. 

'*J  Doe  V.  Laming,  4  Camp.  73. 

(/)  See  Cole  Eject  437  ;  see  also  1  Smith  Lg.  Ca.  6  ed.  p.  43. 
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so  as  to  preclude  a  forfeiture  on  breach  of  any  other  mat- 
ter or  condition :  it  presupposes  ako  that  a  waiver  of  a 
breach  of  a  covenant  or  condition  was  "  a  general  waiver  of 
the  benefit "  of  it,  so  as  to  preclude  the  reversioner  from 
right  to  forfeit  on  any  future  breach.  If  this  were  so,  then 
a  waiver  and  a  license  would  not  difier  in  their  conse- 
quences ;  there  is,  however,  much  authority  to  shew  that 
This  action   this  is  not  so,  and  that  the  Act  was  framed  in  misconcep- 

miscoDcep-      ^^^^  ^^  ^^®  ^^-      ^^  ^^^  ^^^  writers  agree  as  to  the  law 
tion  of  the     not  being  as  the  Act  assumes,  except  as  regards  an  assign- 
ment without  leave,  as  to  which  thejr  vary  (a). 

The  question  whether  the  law  is  as  the  Act  assumes  it  to 
be,  is  one  of  considerable  practical  importance  in  regard  to 
those  cases  to  which  the  Act  does  not  relate ;  and  as  it  only 
The  act  ap-  applies  to  cases  of  actual  or  express  waiver,  it  would  seem 
pUM  only  to  ^^^  those  of  implied  or  constructive  waiver  (by  far  the 
implied  waiv-  most  common),  arising  out  of  conduct  or  act&  inconsistent 
*"•  with  the  right  to  insist  on  a  prior  forfeiture,  such  as  receipt, 

with  notice  of  the  right  to  forfeit,  of  after  accrued  due  rent, 
are  not  provided  for  by  the  Act.  Where  the  reversioner 
sues  for  or  receives  such  rent,  qud  rent,  with  knowledge  of 
the  breach  committed,  this  is  not  an  actual  or  express  wai- 
ver, as  would  be  the  case  if  he  in  writing  or  by  parol  aban- 
doned his  right  to  forfeit ;  but  it  is  construed  as  a  waiver 
of  such  right  by  implication,  arising  out  of  the  fact  that  he 
has  treated  the  lease  as  subsisting,  and  is  estopped  by  this 
matter  in  pais  from  asserting  the  contrary,  and  treating 
the  tenant  as  a  trespasser.  The  language  of  the  Imp.  Act 
7  Geo.  rV.  ch.  29,  sec.  4,  is  much  as  this  section,  and  it 
seems  clear  that  in  that  section,  the  words  "  actual  waiver  " 
exclude  implied  waiver ;  for  sec.  1  gives  instances  of  actual 

(a)  Jarman  Conv.  by  Sweet,  vol.  4,  p.  377,  and  see  p.  379,  where 
when  a  lessor  is  willing  to  allow  an  assigment  pro  hcu:  vice  only  provided 
it  do  not  extend  to  destroy  the  condition  restraining  it  as  to  the  future^ 
it  is  recommended  that  he  agree  to  waive  the  forfeiture.  Smith  Real 
Prop.  3ed.  72  ;  Cole  Eject  409  ;  Burton  853  j  Piatt  Covenants,  428  ; 
Dompor's  case,  1  South  Lg.  Ca.  6th  ed.  42  ;  1  Wms.  Saund.  288  ; 
Dayidson  Conv.  vol.  6,  2  ed.  179 ;  Doe  v.  Pritchard  5  B.  &  Ad.,  781, 

rar  Patterson  J. ;  Dowell  v.  Dew,  1  Y,  &  C  C.  C.  366 ;  Llojd  v,  Crispc 
TyHiiit^257, 
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waiyer  in  writing ;  sec.  3  alludes  to  actual  waiver  by  parol 
and  also  to  constructive  waiver.  The  section  of  the  Imp. 
Act  from  which  ours  is  copied  wad  taken  from  this  Act  of 
Geo.  IV.  ^  ' 

If  the  act  does  not  apply  to  implied  waivers,  and  if  the 
law  is  as  the  act  assumes  it  to  be,  then  a  landlord  must 
insist  on  the  forfeiture,  under  the  penalty,  if  he  receives 
subsequent  r^nt,  of  loss  of  right  of  re-entry  on  any  subse- 
quent breach  of  the  same  or  any  other  contract  giving  right 
of  forfeiture. 

SECTION  4. 

^-  Where  the  reversion  upon  a  lease  is  severed,  and  the  rent  or 
other  reservation  is  l^;ally  apportioned,  the  assignee  of  each  part  Apportion- 
of  the  reversion   shall,  in   respect  of   the  apportioned  rent  or  Jj^jon^of  ^' 
other  reservation  allotted  or  belonging  to  him,  have  and  be  enti-  entry  in  cer- 
tled  to  the  benefit  of  all  conditions  or  powers  of  re-entry  for  non-  **'"  ^^^99 
Payment  of  the  original  rent  or  other  reservation,  in  like  manner  23  v.  c.  35' 
^  if  Buch  conditions  or  powers  had  been  reserved  to  hiui  as  inci-  8.  3. 
«ent  to  his  part  of  the  reservation  (a)  in  respect  of  the  apix)rtioned 
reot  or  other  reservation  allotted  or  belonging  to  him. 

This  section  is  taken  from  the  Imp.  Act  22  &  23  Vic.  c.  35, 
ftiid  the  principle  on  which  it  proceeds  is  recognized  in  the 
H-  Acts  12  &  13  Vic.  c.  49,  and  17  &  18  Vic.  c.  32,  and  the 
Lands  Clauses  Act,  sec.  119. 

What  is  meant  by  severance  of  the  reversion,  is  the  case 

of  conveyance  by  the  reversioner  of  part  of  the  lands ;  as  on  does  not  ap- 

a  lease  of  two  acres  and  a  conveyance  of  one.     The  case  of  V^J  ^  ^?°T®^" 

•^  ,        ance  of  the 

a  conveyance  of  the  whole  lands  for  part  of  the  reversion,  whole  land 
^  where  a  reversioner  in  fee  should  convey  all  the  lands  to  for  part  of  the 
<>^e  for  life,  is  not  within  this  act.     Such  a  case  is  provided 
for  by  32  H.  VIII.  c.  34,  under  which  grantees  of  rever- 
®on8  are  entitled  to  the  same  benefit  of  a  condition  as  their 
PwitoTs  would  have  had,  provided  it  relate  to  payment  of 
^iit,  restriction  from  waste,  or  other  object  tending  to  the 
l^nefit  of  the  reversionary  estate.  Con.  Stat.  U.  C.  c.  90,  au-    • 
thonring  conveyance  of  rights  of  entry,  does  not  apply  to 

(a)  Thus  in  the  Statnte,  should  be  reversion. 
2 
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Riu.rw-  I  •rin#iir*nn  sirzTUi  iruciB  'ii: -mxarr  miuH;  nun  mv^  ir^tumieT 

If  la-.'-*  .->ip:wt-t  oars  if  in**  oniiiir^  ^nii  la**  itjniirtijp 

^"  'mi    larvi    ,f  ""Ji**   i^rjCtirrr.      Tie   iviiistitiTiiiiice   -^t  t£ 
■  ..irnmuii  iLa":v^  njh  "vth  T»Ty  iiit!?:ii'7-'iiiieiiTL  kmL  zlii&  i^mxi* 

■ion   ir  X  v»n-  .  ,  "  .  .    .  .      _ 

litinn  ww  n  '-'•ni  un*jia  ".r  r^^^nzTj  m^  •itiacr:y»e*i   :y  -ieT^rani.'t*  «>t  t_^ 

Ail  Uu»  u*r       ' * '^  '•^^^^^  i I*  ^ . »ini Ii*    '  r-«**trv-:<  zh*^  ':>? ii»^n: ■;  ■ :  nlj    c  ■." .  a.« iiti*r* 

•o  -ruiT.  i        •  ill i  .11,1;  *«;  r-iiiT^,  lif  5  c  iniituiaoe   ••>  r?fpiiir.   \z  will  >till 
ffwan^r*  ifiii    ■'":'^"*^»^'^-     *   '''^''''  ■:t..iiiLri.:cii  ;U7?   ni.'   ..M..Q::L2.a.f   in  r»^j::ir»J 

-r-  ■*•:.     T!ii^  xr;0*,rd''jCLmstiTiz  rmiv  h*?  ^v  ii:c  •:!  law  or  a^ec  of  ci 

mn*r  irt  «i-     ryJu^niirM.      Af.  c«  ^ra«  )n  meac  bv  a*!!;  -rf  la^w  taie;>  r-iace  ^rhei 

...  I  ^  -  (. 

;v>rrionpft.       .j^^  .mitJiTin  -/f  r*T!it  has  r^t^a  sifCtie«I  cy  a  jory  in  a  >ait  bt 
IfntifT  u'  iH-  '^^  ••^n  "ii**  prfLira*^  '!t>a»?^:nwil  in  the  rent; :  thac  hy  aot  «>f  tl* 
•jnrrionmPMf.   ^-^aTO*^.  L*  ':n  .!i..Qri«cnt;  --f  all  LnterfiiCijii  Ln  tho  iitrmi  an».l  tit 
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4  >  Xhtb  p   3  r«Hiiarks  oa  as.  14  2. 

•'r'>   Blim  r.  Coiliiis»  ^  B  4.  .\IiL  :s76.     See  aJso  as  tu  ;icpcrtzoiu]ienfi 
BOfttn  ZAi  (Iloa'i  Cdtfe^.Toiior  s  Li^.  Cises^  RL  Prop.  ^  •hL  244« 
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SECTIONS  5  4  6.. 

5.    The  Court  of  Chanceiy  shall  have  power  to  relieve  against  Relief  against 
»  forfeiture   for  breach  of  a  Covenant   or    coDdition.  to   insure  If  ^^"^^{J**^  ^^ 
•giMnst  loss  or  damage  by  fire,  where  no  loss  or  damage  by  fire  enant  to  in- 
^  happened,  and  the  breach  has,  in  the  opinion  of  the  Court,  sure  in  certain 
Wn  committed  through  accident  or  mistake,  or  otherwise  witt-  t^**  a  «♦  22 
out  fraud  or  gross  negligence,  and  there  is  an  insurance  on  foot  23  V.,  c.  36^ 
«t  the  time  of  the  application  to  the  Court,  in  conformity  with  ^'  ^* 
*he  covenant  to  insure,  upon  such  terms  as  to  the  Court  may 
seem  fit 

6.  The  Court,  where  relief  shall  be  granted,  shall  direct  a  re-  When  relief  is 
cord  of  such  relief  having*  been  granted  to  be  made  by  endorse-  granted,  the 
^eni  on  the  lease  or  otherwise.  re^nled-  ^ 

Imp.  Act  22, 
The  Imperial  Act  22  &  23  Vic.  c.  35,  from  which  these  23^V.,  c.  35, 

sections  are  taken,  has  a  clause  restraining  power  to  relieve 
the  same  person  more  than  once,  or  where  a  former  waiver 
has  taken  place  out  of  Court  of  a  prior  breach  of  the  cove- 
nant or  condition  as  to  which  relief  is  sought. 

The  Court  can  relievo  for  a  breach,  committed  after  the  Retrospective 
passing  of  the  act  of  a  covenant  in  a  lease  granted  before 
the  Act  (a). 

In  England,  the  power  to  relieve  Ls  not  confined  to  the 
Court  of  Chancery,  but  may  be  exercised  by  the  Common 
Law  Courts  (6). 

SECTION  7. 

7.  The  person  entitled  to  the  benefit  of  a  covenant  on  the  jmrt  Leggor  to 
of  H  leasee  or  mortgagor  to  insure  against  loss  or  damage  by  fire,  have  benefit 

shall,  on  loss  or  damage  by  fire  happening,  have  the  same  ad  van-  pi  ai"i*^ormal 

.     .  _  insurance* 

tage  from  any  then  subsisting  insurance  relative  to  the  building  imp.  Act  22, 

or  other  property  covenanted  to  be  insured,  efiectcd  by  the  lessee  &  23  V.,  c. 

or  mortgagor  in  re8i)ect  of  his  interest  under  the  lease  or  in  the    *^' 

property,  or  by  any  pei-son  claiming  under  him,  but  not  efiectcd 

ID  conformity  with  the  covenant,  as  he  would  have  from  an  insur- 

M»ce  effected  in  conformity  with  the  covenant. 


la)  Page  V  Bennett,  2  Giff.  117  j  6  Jur.  N.  S.  419. 
(6)  23  &  24  Vic.  c.  126,  a.  2, 
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Benefit  of  The  practical  benefit  of  this  section  is  diminished  b; 
diminiehed  br  ^^^'^'^  in  Stinmn  v.  Pennock,  hereafter  referred  to 
applicmtioD  of  that  the  Imperial  Act,  14  Geo.  3,  c.  78,  s.  83,  is  in  for 

c.7e,«.W.    Ontario. 

SECTION  8. 

Protection  of  8.  Where  od  a  bond  fide  parchase,  after  the  passiog  o: 
punchafier        ^^  ^f  3^  leasehold  interest  under  a  lease  containing  a  cov 

fieUure  under  ^°  ^^^  P^^  ^^  ^^^  lessee  to  insure  against  loas  or  damage  b; 

covenaot  for    the  purchaser  Ls  furnished  with  the  written  receipt  of  the  [ 

J^'*"^     *    *^^*^^*^  ^  receive  the  rent,  or  his  agent,  for  the  last  pajni< 

certain  cases,  the  rent  accrued  due  before  the  completion  of  the  purchas* 

Im^Act22  k  there  is  HuYisisting  at  the  time  of  the  completion  of  the  purcha 

g  g  '    '     '    insurance  in  conformity  with  the  covenant,  the  purchaser  c 

|M*rsou  claiming  under  him,  shall  not  be  subject  to  any  lit 

by  way  of  forfeiture  or  damage  or  otherwise,  in  respect  c 

bn^ach  of  the  covenant  committed  at  any  time  before  the 

I»letion  of  the  purchase,  of  which  the  purchaser  had  not  ) 

l>eforc  the  completion  of  the  purchase ;  but  this  provision 

to  take  away  any  remedy  which  the  lessor  or  his  legal  repre 

lives  may  have  against  the  lessee  or  his  le^l  represoutatii; 

breach  of  covenant. 

Does  not  ap-      This  section   would   not  seem  to  apply  to  niortf 
ply  to  mortr    rj^^iQ  purchaser  should  preserve  evidence  that  he  was,  o 
pui"cha«e,  furnished  with  the  receipt. 

SECTION  9. 
To  what  lea^      9,  f^j^  preceding  provisions  shall  be  applic^ible  U)  loase^J 
inir  provisions  ^""  ^f  yean*  absolute,   or  determinable  on   a  life  or   \\\ 
shall  apply,     otherwise,  and  also  to  a  lease  for  the  life  of  the  lessee  or  tl 
V°P'  V  ^^  livw  of  any  other  person  or  jK^rsons. 

3^8-^-  SECTION  10. 

Release  of  10.  The  release  from  a  rent-charge  of  fiart  of  the  hereditii 

part  of  land  chareed  theitjwith  shall  not  extincuLBh  tlie  whole  rent-chare 
charged  not      ,    ,f  ,         ,        ,       .  ,  ^   , 

to  he  an  extin-  **'"^11  oj)erate  only  to  bar  the  right  to  recover  any  iwirt  of  the 

guishment  of  charge  out  of  the  hereditaments  released,  without  j>rejudice,  : 

the  rest^^^A  ^"  *^^^^'***  *^  *^®  rights  of  all  persons  interested  in, the  hei 

Imp.  Act  22    ments  remaining  unreleased,  and  not  concurring  in  or  confi 

k  23  y,  c.      the  releases. 

36,  8. 10. 

(a)  14  Grant)  6()^.    See  chapter  on  Mortgages,  post. 
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This  section  is  taken  from  the  Imp.  Act  22  &  23  Vic. 
c  oo.  ^ 

If  the  owner  of  the  rent  released  part  of  the  land  from  A  release, 
the  charge,  the  whole  rent  was  discharged,  for  the  charge  is  {^akfn  ^'  ^^ 
entire,  and  issues  out  of  and  is  charged  on  every  part  of  the  devise  of  part 
land,  and  is  also  against  common  right  (a).     So  also,  if  the  ®^  *^®  ,^*°^ 
owner  of  the  rent  purchased,  or  took  by  devise  (6),  part  of  leased  the 
the  lands    charged,   the  whole  charge    was    released  by  ?^^/^^® ''^"'J 
operation  of  law  ;  and  it  would  seem,  as  hereafter  explained,  took  place 
that  the  act  will  not  prevent  a  release  when  it  takes  place  ^^^^  ^^®  ^^^^ 
by  operation  of  law.     But  if  part  of  the  lands  be  acquired  quired  by  act 
by  descent,  or  by  title  paramount  (c),  no  release  would  take  ^^  ^^^  V^^^Ji 
place  under  the  old  law ;  and  the  owner  of  the  rent  could  lease  of  part 
always  release  part  of  it  to  an  owner  of  the  land.  of  the  rent. 

It  may  well  be  contended  that  the  Act  does  not  apply  to  Does  the  act 
prevent  a  release  where  it  takes  place  by  operation  of  law,  app^y  to  a  re- 
as  on  purchase  or  taking  by  devise  of  part  of  the  lands,  ation  of  law 
The  expression,  that  the  release  "  shall  operate  only  to  bar  ^  on  pur- 
the  right  to  recover  any  part  of  the  rent>-charge  out  of  the  of  the  land? 
hereditaments  released,"  implies  the  existence  of  some  one 
owning  the  part  released,  other  than  the  releasor,  against 
whom  the  releasor  was  to  be  barred  of  right  to  recover ; 
such  expression  would  not  be  applicable  where  the  lands 
released  becsime  the  property  of  the  owner  of  the  charge, 
who  cannot  be  supposed  to  have  required  legislation  to  bar 
his  right  to  recover  out  of  his  own  lands.     Moreover,  the 
ad,  contemplates  a  concurrence  in,  or  confirmation  of  the 
please,  and  it  may  be  said  this  would  not  apply  when  the 
f^lease  is  the  mere  result,  by  operation  of  law,  of  accjuiring 
w»e  lands,  and  is  not  a  release  in  deed. 

Before  the  Act,  if  there  were  several  owners  of  the  land,  Right  of  con- 
aod  the  owner  of  the  rent  charge  enforced  payment  of  all  tnbution  of 

f^na  one  of  such  owners,  the  latter  had  his   remedy  in  veral  owners 

t<imty  for  contribution  against  the  other  owners ;  it  would  P^yi'^g  ^^^ 

whole  charge, 

(fl)  Co.  Litt    148  ;  see  also  generally,  notes  to  Cluns  case,   Tud. 
*^-  Ca,  2€d,  240 ;  2  Jar.  &  By.  Conv.  by  Sweet,  60. 

(^)  Dennett  v.  Pass,  1  B.  N.  C.  388.  (c)  Co.  Litt  148  b. 
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seem  he  had  no  remedy  at  law  (a).  The  right  for  a 
bution  of  the  owners  of  so  much  of  the  lands  as  m; 
iinreleased  is  preserved  by  the  Act,  on  any  of  the 
being  exempted  by  a  releaae  from  payment. 

Difficulty  of  There  must  necessarily  be  sometimes  great  difficul 
coniribu§on  ^®  attempt  of  one  of  several  ownei's  of  the  land,  wh 
paid  all  the  rent,  to  enforce  his  pci*sonal  remedy  againi 
other  owners.  Such  a  remedy  arises  by  reason  of  pi 
of  estate,  and  in  case  the  land  charged  with  the  ren 
passed  into  the  hands  of  various  persons,  through  se 
chains  of  title,  it  may  be  almost  impossible  to  prove 
ownership  which  alone  creates  the  liability.  It  is  pres 
also,  as  the  rent  would  have  to  be  apportioned  as  i 
several  owners  according  to  value,  and  as  in  equit 
various  portions  of  the  land  are  as  sureties  for  each  < 
that  all  the  co-owners  must  be  parties  to  the  suit.  ' 
difficulties  are  not  the  result  of  the  Act,  for  they  e: 
before ;  they  arise  necessarily  where  there  is  one 
charge  paid  by  one  of  several  ownere  of  the  land  char 

Sometimes  on  sale  of  lands  subject  to  an  entire 
charge  to  different  persons,  the  rent  is  apportioned  o: 
several  parcels,  and  the  purchasers  take  and  give  cross 
ers  of  entry  and  distress  for  the  apportioned  rent  (6). 

SECTION  11.. 

Mode  of  exe-  11.  A  deed  hereafter  executed  io  the  presence  of,  and  at 
eating  powers  ^y  ^^^  ^j.  more  witnesseb  in  the  manner  in  which  deeds  an 
naiily  executed  and  attested,  shall,  so  far  as  respects  the  ' 
tion  and  attestation  thereof,  be  a  vaUd  execution  of  a  po> 
appointment  by  deed  or  by  any  instrument  in  writing,  not 
mentary,  notwithstanding  it  shall  have  boon  esiKJcially  re< 
Proviso :  not  that  a  deed  or  instrument  in  writing,  made  in  exercise  o; 

to  defeat  cer-  pQ^^r  should  be  executed  or  attested  with   some  addilioi 
tain  oirec-       r         »  ^  i         .         t» 

tioDS.  other  form  of  execution  or  attestation  or  solemnity ;  Pn 

Imp.  Act  22    always,  that  this  provision  shall  not  oi)erate  to  defeat  any 
35  8  12 '  ^     *^^^  ^  *^®  instrument  creating  the  power,  that  the  cons< 


(a)  Hunter  V.  Hunt,  1  C.  B.  800.        (b)  See  1  Davidson  Conv.  2  ed. 
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any  purticalar  peraon  shall  be  uecesRary  to  a  valid  execntioD,  or 
tliatany  act  shall  be  performed  in  order  to  give  ^Tdidity  to  any 
aj^intmeDt,  having  no  relation  to  the  mode  of  executing  and  . 
atteRting  the  instrument;    and  nothing  herein  contained  sliall 
prevent  the  donor  (o)  of  a  power  fro^  executing  it  conformably 
to  the  power,  by  writing  or   otherwise  than  by  an  instrument 
executed  and  attested  as  an  ordinary  deed,  and  to  any  such  execu- 
tion of  a  power  this  provision  shall  not  extend. 

The  Imperial  Acts  on  this  subject  are  those  of  22  &  23 
Vie.  ch.  35.  sec.  12,  and  54  Geo.  III.  eh.  16S. 

As  |X)wer8  require  to  \h}  strictly  executed,  especially  Defective  ex- 
when  not  coupled  with  an  interest,  it  had  been  held  that  ^^^^^  ^ 
n  the  common  case  of  a  power  given  to  1k»  exercised  under 
iand  ami  seal  and  attesteil  by  witnesses,  that  the  exercise 
>f  the  power  was  invalid  if  the  witnesses  did  not  attest 
•he  fact  of  signing  as  well  as  of  sealing,  and  consequently 
hat  a  deed  execute<l  with  the  attestation  in  the  form 
usually  followed  (in  Enghuid  at  least),  viz.,  "  sealed  and 
'elivered  in  presence  of,"  would  not  suffice  (6),  nor  would 
"•^  attestation  clause  thus,  "  witness  A.  B." 

It  would  seem  that  the  Act  will  not  extend  to  consent  Act  does  not 
o  execution  of  a  jjower,  which  is  frequently  enjoined,  and  ^fj^    J|?^*^*^" 
■^Kjuired  also  to  be  given  under  certain  formalities.  cution  of  a 

The  defective  execution  of  a  power  may  often  be  reme-  V^"^^^- 
liod  and  aide<l  in  ecjuity  (c)  in  favor  of  a  purchaser  from  Defective  ex- 
^   person  exercising  the  j)ower,  or  of  a  creditor,  wife  ^r^^"^*JJ|^^ 
^Hild,  or  charitable  puq)Ose. 

The  word  "donor"  in   this   section   is  a  misprint   for  Word  *donor* 
*'  donee."  '  » misprint. 

SECTION  12. 

12.  Where,  under  a  power  of  sale,  a  hand  fide  sale  shall  be  Sale  under 

'"^^e  of  an  estate,  with  the  timber  thereon,  or  any  other  articles  f^^^^  not  to 

be  avoided  by 

(a)  Donee? 
oj,*>  Wright  V.  Wakeford,  4  Taunt  213;  but  see  Vincent  v.  Bishop  of 
^*^^r  and  Man,  5  Ex.  683,  693 ;  Burdett  v.  Spilsbury,  10  C.  ft  F.  340  ; 
■^  fWther,  Sngden  on  Powers.  4 

|,  (^  See  Sngden  on  Power;),  and  notes  to  Toilet  v.  Toilet,   1   W.  ft 
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reason  of  mis-  attached  thereto,  and  the  tenant  for  life,  or  any  other  party  to 
men?  to^^te     *^®  transaction,  shall  by  mistake,  be  allowed  to  receive  for  his 
ant  for  life,    .own  benefit  a  portion  of  the  purchase  money  or  value  of  the 
A  9Q  v^^  ^^    timber  or  other  articles,  it  shall  be  lawful  for  the  Court  of  Chan- 
35  8.  13.        c<^i7>  upon  any  bill  or  claim  or  application  in  a  summary  way,  as 
the  case  may  require  or  permit,  to  declare  that  upon  payment  by 
the  purchaser  or  the  claimant  under  him,  of  the  full  value  of  the 
timber  and  articles  at  the  time  of  sale,  with  such  interest  thereon 
as  the  Court  shall  direct,  and  the  settlement  of  the  said  princi- 
pal moneys  and  interest  under  the  direction  of  the  Courts  upon 
such  parties  as  in  the  opinion  of  the   Court  shall  be  entitled 
thereto,  the  said  sale  ought  to  be  established  ;  and   upon  such 
]>ayment  and  settlement  being  made  accordingly,  the  Court  may 
declare  that  the  said  sale  is  valid,  and  thereupon  the  legal  estate 
shall  vest  and  go  in  like  manner  as  if  the  power  had  been  duly 
executed,  and  the  costs  of  the  said  application,  as  between  solici- 
tor and  client,  shall  be  paid  by  the  purchaser  or  the  claimant 
under  him. 

• 

In  a  ease  where  a  man  was  tenant  for  life,  without  im- 
peacliment  for  waste,  of  a  settled  estate,  with  a  power  of 
sale  in  trustees,  to  which  his  consent  was  necessary^  the 
estate  with  the  standing  timber  was  sold,  and  the  trustees 
received  the  value  set  upon  the  estate,  and  the  tenant  for 
life  received  the  value  of  the  timber,  all  parties  supposing 
that  JUS  he  might  have  cut  and  sold  the  timber,  he  was 
entitled  to  the  value  of  it  although  standing ;  yet  the  sale 
was  set  aside,  and  the  decree  was  affirmed  in  the  House  of 
Lords  (a).  The  mistake  having  been  discovered,  the  ten- 
ant for  life,  before  the  litigation,  invested  the  like  amount 
in  the  funds  in  the  names  of  the  trustees  upon  the  trusts 
of  the  settlement,  but  this  circumstance  was  held  not  to 
vary  the  case. 

SECTIONS  13,  14,  15,  IC,  &  17. 

Devisee  in  ^  ^'  Where,  by  any  will  which  shall  come  into  operation  after 

tmst  may  the  passing  of  this  Act,  the  testator  sliall  have  charged  his  real 

raise  money  estate  or  any  specific  portion  thereof,  with  the  payment  of  his 

withstanding  debts,  or  with  the  payment  of  any  legacy  or  other  specific  swm 

(a)  Cockerell  v.  Cholmeleyi  1  Russ.  and  Myl.  418  ;  1  01.  and  F.  60. 
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of  money,  and  shall  have  devised  the  estate  so  chained  to  any  want  of  ez- 

tnirtee  or  trustees  for  the  whole  of  his  estate  or  interest  therein,  P^^  power 

in  the  will 
ud  shall  Dot  have  made  any  express  provision  for  the  raising  of  j^p^  ^^^  22 

such  debt,  legacy,  or  sum  of  money  out  of  such  estate,  it  shall  be  &  23  Y.  c. 
kwful  for  the  said  devisee  or  devisees  in  trust,  notwithstanding  '  "' 
inj  trusts  actually  declared  by  the  testator,  to  raise  such  debt, 
legicy  or  money  as  aforesaid  by  a  sale  and  absolute  disposition, 
hjr  public  auction  or  private  contract,  of  the  said  hereditaments 
er  any  part  thereof,  or  by  a  mortgage  of  the  same,  or  partly  in 
one  mode  and  partly  in  the  other,  and  any  deed  or  deeds  of  mort- 
gage 80  executed,  may  reserve  such  rate  of  interest,  and  fix  such 
period  or  periods  of  repaymant  as  the  person  or  persons  execut- 
ing the  same  shall  think  proper. 

U.  The  powers  conferred  by  the  last  section  shall  extend  to  all  Powers  eiven 
uui  every  person  or  persons  in  whom  the  estate  devised  shall  for  by  last  section 
the  time  being  be  vested  by  survivorship,  descent  or  devise,  or  to  ^^  ^?         d 
uij  i^eraon  or  persons  who  may  be  appointed  under  any  power  visees.  &c, 
in  the  will,  or  by  the  Court  of  Chancery,  to  succeed  to  the  trus-  ^™P*  ^^^  ^^ 
*«tthip  vested  in  such  devisee  or  devisees  in  trust  as  afore-  35  g^  15^  * 
Slid. 

15.  If  any  testator  who  shall  have  created  such  a  charge  as  is  Ezecators  to 
dttcribed  in  the  thirteenth  section,  shall  not  'have  devised  the  have  power  of 
liereditaments  charged  as  aforesaid,  in  such  terms  as  that  his  "^^"^jf^oney, 
whole  estate  and  interest  therein  shall  become  vested  in  any  trus-  there  is  no 
^  or  trustees,  the  executor  or  executors  for  the  time  being,  sufficient 
named  in  the  will,  if  any,  shall  have  the  same  or  the  like  power  j^^-  ^^  22 
^rainng  the  said  moneys  as  hereinbefore  vested  in  the  devisee  &  23  V.  c. 
w  devisees  in  trust  of  the  said  hereditaments,  and  such  power  ^  '  "•  *^' 
*^  from  time  to  time  devolve  to  and  become  vested  in  the  per- 
•on  or  persons  (if  any)  in  whom  the  executorship  shall,  for  the 
^e  being,  be  vested ;  but  any  sale  or  mortgage  under  this  Act 
"htU  operate  only  on  the  estate  and  interest,  whether  legal  or 
citable,  of  the  testator,  and  shall  not  render  it  unnecessary  to 
get  in  any  outstanding  subsisting  legal  estate. 

^6.  Purchasers  or  mortgagees  shall  not  be  bound  to  inquire  Parchasers, 
whether  the  powew  conferred  by  sections  thirteen,  fourteen  and  &c.,not  bound 
^^ofthi«  act^  or  either  of  them,  shall  have  been  duly  wi*^  to  powers  ** 
^''ff^e^  exercised  by   the  person  or  persons  acting  in  virtue  Imp.  Act  22 
thatt£  &  23  v.  c. 

^  36,1.17. 
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Sees.  13  14  17-  The  provisions  contained  in  sections  thirteen,  fi 
and  15  not  to  fifteen  and  sixteen,  shall  not  in  any  way  prejudice  or  af 
sales  &c  nor  ^^  ^^  mortgage  already  made  or  hereafter  to  be  made,  a 
to  extend  to  in  pursuance  of  any  will  coming  into  operation  before  the 
devisees  m  fee  ^f  ^j^^  g^^.^  1,^^  ^^^^  validity  of  any  such  sale  or  mortgage 

Imp.  Act  22    ascertained  and  determined  in  all  respects  as  if  this  Act 
&  23  V.  c.      passed  ;  and  the  said  several  sections  shall  not  extend  to 
'  8.  io.        ^^  ^jjy  person  or  persons  in  fee  or  in  tail,  or  for  the  t 
whole  estate  and  interest  charged   with  debts  or  legaci 
shall  they  affect  the  ])ower  of  any  such  devisee  or  deviseej 
or  mortgage  as  he  or  they  may  by  law  now  do. 

The  hiw  on  the  subject  matter  of  these  sections 
found  treated  of  at  some  length  in  the  works  of 
text  writers  (a), 

SECTION  18. 
Incase  of  18.  Where  by  any  instrument  any  hereditaments  ha^ 

^™-fu  ^"u^n  or  shall  be  limited  to  uses,  all  uses  thereunder,  whether  e3 
uses  Iney  shall  ' 

take  effect  as  or  implied  by  law,  and  whether  immediate  or  future,  or 
they  arise,  gent  or  executory,  or  to  be  declared  under  any  power  ther 
nued  seizin  or  ^^i^^^>  shall  take  effect  when  and  as  they  arise  by  force  of 
scifUiUa  JU'    relation  to  tlie  estate  and  seizin  originally  vested  in  tin 

ri«  m  the  per- ggl^g^:^    to    the  uses,   and  the   continued   existence    in 

sons  onguial-  ' .  . 

ly  seised.  elsewhere  of  any  seizin  to   uses  or  scintilla  jurU,  shall 

Imp.  Act  23    deemed  nece»«Siiry  for  the  sup]K)rt  of,   or  to  give  efl'ect  t 

w  24  11  •  c 

38  8  7.  ^^'  contingent  or  executory  uses  ;  nor  shall  any  such  seizit 

or  scintilla  Juria  be  deemed  to  be  suspended,  or  to  rema 

subsist  in  him  or  elsewhere. 

Scintilla  juris  Much  discussion  has  arisen  in  determining  wh« 
abolished.  seisin  is  upon  which  the  statute  operates  in  the 
springing  or  contingent  uses,  during  their  suspens 
when  they  come  into  existence ;  as,  for  instance 
estate  were  conveyed  to  feoffees  and  their  heirs  to 
of  A  for  life,  remainder  to  the  use  of  his  first  am 
sons  (then  unborn)  in  tail,  remainder  to  the  use  of  E 
The  difficulty  arose  in  this  way ;  as  it  was  necessai 

(a)  Sug.  V.  &  P.  662,  14th  ed.  j  Sug.  Powers,  120-122, 
2  Davidson  Conv.  2ed.  254,  832-840 ;  2  Jur.  ^'.  S.  68;  Shelfo 
494,  7th  ed.  7  .     , 
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there  should  be  a  person  seised  to  the  use  of  the  person  to 
irhom  the  use  was  limited,  where  and  how  was  a  seisin  to 
be  found  in  the  feoffees  to  ser\*e  the  eontin*^ent  remainders 
to  the  first  and  other  sons  when  they  came  into  existence  ? 
Some  contended  that  the  legal  estate  or  use  continuenl  in  the 
trustees  in  remainder  expectant  on  the  estate  of  freehold  ; 
others,  that  though  the  ultimate  remainder  was  in  fee,  and 
was  executed  in  B,  yet  there  remained  in  the  feoffees,  unex- 
ecuted by  the  statute,  a  possibility  of  seisin,  or  as  it  was 
termed,  a  scintilla  juris  et  tiiuli,  to  serve  tlie  contingent 
uses  as  they  became  veste<l.     A  third  party  conten<led  that 
the  seisin  was  at  once  impressed  upon  all  the  uses,  so  that 
ill  the  case  put,  B  would  take  a  qualified  though  vested 
estate,  subject  to  be  divested  upon  the  birth  of  a  son  of  A. 
These  questions  were  of  no  great  practical  importance,  and 
^Je  now  at  rest  (a). 

19.  Any  person  shall  have  power  to  assign  jHirsonal  pro|>erty,  Assignment 

JJow  by  law  assignable,  including  chattels  real,  directly  to  himself  ^o  ®^'^  ^^^ 

*nd    another  i>er8on,   or  other  persons  or  corporation,   by  the  j^^p  ^^^  22 

"ke  means  as  he  might  assign  the  same  to  another.  &  23  V.  c. 

35,  8.  21. 

This  section  will  be  of  assistance  in  the  case  of  tnist  Personal  pro- 
p^tates,  where  it  is  desired  to  appoint  a  new  tnistee  to  hold  P^^.^J^  ™*y  ^® 
'Qintly  with  a  continuing  tnistee.      If  real  or  personal  pro-  one^pereon 
P^Hy  were  held  hy  A,  or  by  A  and  B  jointly  as  tnistees,  ^jrectly  to 
*^d  it  were  desired  to  appoint  C  as  co-trustee  with  A  in  another. 
^*^e  one  case,  or  in  the  stead  of  B,  who  retires,  in  the  other 
^^^e,  two  instruments,  and  the  intervention  of  some  third 
P^i^on,  were  requisite  to  vest  the  personalty  in  A  and  C. 
'^  i^egards  the  freehold  real  estate,  one  instrument  only  is 
'^^Uisite,  for  A  can  convey  by  some  common  law  convey- 
^^Ce  or  statutory  grant  to  C,  to  the  use  of  A  and  C  jointly, 


^«  ^^j  It  is  to  be  hoped  that  the  action  of  the  Legislature  was  not  fore- 
j^^^owed  to  Popham,  C.  J.,  bj  the  argument  before  him,  and  that  the 
<7^^«ied  Judge  was  endowed  with  no  mystical  lore,  when  he  predicted 
^^  *^*t  not  to  cherish  the  scintilla  juris  would  be  to  cast  the  whole 
f^^^aoDwealth  into  a  sea  of  troubles,  and  endanger  it  with  utter  con- 
**^i«n  and  drowning. ' ' 
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and  t.ho  Statute  of  Uses  would  vest  the  legal  estate 
tluMu  ;  Init.  ina«<mu  ^h  as  the  statute  can,  as  hereafter  e 
plained  (ci),  only  execute  a  use  when  a  person  is  seised 
t4>  tho  uso.  it  is  entirely  inoperative  as  regards  personal 
Tho  i*onsiMj\u>ncc  was,  that  before  this  Act,  where  the  tr«ja.st 
ohUU^  CfuisistiMl  of  freehold  and  personalty,  including  lea^xse- 
hoKls.  tho  old  trust<*o  or  tnistees  conveved  the  freeh  <z»ld 
\o  tho  oiuitinuing  and  tho  new  trustee  as  joint  tenants,  T^y 
ono  oonvoyauoo  a**  l>ofore  mentioned,  but  assigned  the  p^^r- 
s*>nally  by  another  instniment  to  some  third  person,  on 
trust  to  n*-assij:n^  to  the  continuing  and  new  trustee  as  jc^iint 
tenants,  who  iv-a^sy^igneii  accordingly. 

The  act  nMiu^lit^  inconvenience  only  as  regards  perafc<i>B- 
Aity  h}4  /«»J<*  iy><siijiuihle :  so  far  as  regards  choses  in  acfc^t-^n 
not  by  law  assignable,  but  ol  which  an  assignment  is 
ui»si  in  e^juity  J^\  as  for  instance  a  mortgage  debt,  t' 
>^-t*.ro  nevertheless  assigne^i  before  the  act  in  ordinary  p: 
tiot\  in  like  manner  as  |vrsonalty  assignable  at  law,  C5<^-^^^" 
ple^i  howt^ver  with  a  }x^^*er  of  attorney  to  sue  in  the  dol^  ^^ 
of  the  trftnsten>rs  ^**^  Such  a  practice  does  not  seem  to  "® 
i^tv^t^ssarx ,  and  a  sintpler  form  might  be  adopted  ((f),  for,  ** 
obj»i"^r\t\i  by  Mr.  l.ewin.  f*quit*ble  interests  shift  aooordi— ^^^ 
to  ir.;^n;.ion.  and  therefore  no  legislative  interference 
TACj^r.rcvi  AS  to  them  j\ 

h  has  \>ocn  sa^d.  tbat  as  the  A.n  ^oes  no:  sav  the 
Nha^*.  tj^ke  as  ioir.t  te^^ants.  wV.rh  lenASC^  is  alwavs 
alve  m  ;he  ^-ase  of  t.n^st<>es^  that  :ts  :e^.  :';>eration  in  tl^  *^ 
t;>»:v*,'*5  bas  ^v\>^\  o.uestioi'se.i  **  Ore*  Stai^  c.  Si  s.  ^^^"» 
^•OiiKi  not  a;\i%N  to  oa^ssc  t>^e  ;.r:;s50;^  t ;  take  as  ioint  t4S--  '^" 


•  •  « 


jwM.N  A^  A  »i,v^  noi  veiat^  to  ;xc^"i:iAhT.  iir.jes«s  "money        ^ 


iv*'^*.^^**.*  ;v.\v,>^;ix  trft:f»s^'.Tss:>iK'  i*"  ^jfrlr*;'       Se»e  set  1-*^      ^ 

»     «      * 

t  JiM  I»01 
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SECTION  20. 

20.  Any  seller  or  mortgagor  of  land,  or  of  any  chattels,  real  or  punishment 
personal,  or  choses  in  action,  conveyed  or  assigned  to  a  purchaser  of  Tender  or 
►t"  mortgagee,  or  the  solicitor  or  agent  of  any  such  seller  or  mort-  ™orteagortor 
;agor,  who  shall,  after  the  passing  of  this  Act,  conceal  any  settle-  concealment 
lent,  deed,  will  or  other  instrument  material  to  the  title,  or  any  of  deeds,  ykc., 
iciunbrance,  from  the  purchaser  or  mortgagee,  or  falsify  any  Tj^i^ee '^^ 
edigree  upon  which  the  title  does  or  may  depend,  in  order  to  Imp.  Act  22 
iduce  him  to  accept  the  title  offered  or  produced  to  him,  with  *^^  y*  ^* 
itent  in  any  of  such  cases  to  defraud,  shall  be  guilty  of  a  misde-  23*  A* 24  V. 
leciDor,  or  being  found  guilty,  shall  be  liable,  at  the  discretion  c  38,  s.  8. 
f   tJie  court,  to  suffer  such  punishment,  by  fine  or  by  impri- 
^iiinent    for    any    time    not   exceeding   two    years,    with    or 
itiliout  hard  labour,  or  by  both,  as  the  court  shall  award,  and 
:i«ftll  also  be  liable  to  an  action  for  damages  at  the  suit  of  the 
iXTxshaser  or  mortgagee,'or  those  claiming  under  the  purchaser  or 
mortgagee,  for  any  loss  sustained  by  them  or  either  or  any  of 
cxem,  in  consequence  of  the  settlement,   deed,  *  will  or  other   in- 
tnimeut  or  incumbrance  so  concealed,  or  of  any  claim  made  by 
Tty  person  under  such  pedigree,  but  whose  right  was  concealed 
*y  the  falsification  of  such  pedigree ;  and  in  estimating  such  da- 
mages where  the  estate  shall  be  recovered  from  such  purchaser  or 
noTtgagee,  or  from  those  claiming  under  the  purchaser  or  mort- 
gagee, regard  shall  be  had  to  any  expenditure  by  them,  or  either 
^r  any  of  them,  in  improvements  on  the  land  ;   but  no  prosecu- 
tion  for  any  offence  included  in  this  section,  against  any  seller  or  c^own  Law 
i^ortgagor,  or  any  solicitor  or  agent,  shall  be  commenced  with-  Officer  to  pro- 
out  the  sanction  of  Her  Majesty's  Attorney-General  for  Upper  »ecution 
^^'^Miada,  or  in  case  that  office  be  vacant,  of  Her  Majesty's  Solici- 
^I'-General  for  Upper  Canada  ;   and  no  such  sanction  shall  be 
^^en  without  such  previous  notice  of  the  application  for  leave  to 
P'^oeecute,  to  the  person  intended  to  be  prosecuted,  as  the  A  ttor- 
'^^y-General  or  the  Solicitor-General  (as  the  case  may  be)  shall 
^^'^t ;  and  no  prosecution  for  concealment  shall  be  sustained 
'^eas  a  written  demand  of  an  abstract  of  title  was  served  by  or  on 
^^If  of  the  purchaser  or  mortgagee  Jbefore  the  completion  of 
^®  purchase  or  mortgage. 

Independently  of  this  section,  the  paorty  aggrieved  under  The  law  and 
**^^  drcumstances  therein  liamed  has  a  remedy,  though  not  remedy  apart 
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from  the  act,  to  the  extent  given  by  this  act.  It  is  said  (a)  "  moral  writ 
in  case  of  sup-  g^  insist  that  a  vendor  is  bound,  in  foro  consdentm,  in 
defects,  or  acquaint  the  purchaser  with  the  defects  in  the  subject  o 
misrepresen-  the  contract.  Our  law  does  not  entirely  coincide  with  thi 
strict  precept  of  morality.  If  at  the  time  of  the  contrncl 
the  vendor  himself  was  not  aware  of  any  defect  in  the 
estate,  it  seems  the  purchaser  must  take  the  estate  widi 
all  its  faults,  and  cannot  claim  any  compensation  for  them. 
And  even  if  the  purchaser  were  ignorant  of  the  defects,  and 
the  vendor  was  acquainted  with  them,  and  did  not  disclose 
them,  yet  if  they  were  patent,  and  could  have  been  discov- 
ered by  a  vigilant  man,  no  relief  will  be  granted  againsi 
the  vendor ;  and  equity  follows  the  law.  But  if  a  vendoi 
during  the  treaty  industriously  prevent  the  purchaser  from 
seeing  a  defect  which  otherwise  might  easily  have  been  dis- 
covered, he  is  not  entitled  to  the  aid  of  a  court  of  equity 
and  it  is  conceived  he  could  not  sustain  an  action  againsi 
the  purchaser  for  breach  of  the  contract."  (5)  "  The  vendoi 
is  bound  to  deliver  to  the  purchaser  the  instruments  bj 
which  incumbrances  were  created,  or  on  which  defecb 
arise,  or  to  acquaint  him  with  the  facts,  if  they  do  no 
appear  on  the  title  deeds,  and  the  same  rule  extends  to  th< 
attorney  of  a  vendor  who  knows  of  incumbrances.  Witi 
the  exception  of  a  vendor,  or  his  agent,  suppressing  «• 
incumbrance,  or  a  defect  in  the  title,  a  purchaser  cannc 
obtain  relief  against  the  vendor  for  any  incumbrance  ^ 
defect  in  the  title  to  which  his  covenants  do  not  extend 
and  therefore,  if  a  purchaser  neglect  to  have  the  title  invs 
tigated,  or  his  counsel  overlook  any  defect  in  it,  he  may  I 
without  a  remedy"  (c).  Even  after  the  contract  is  execute 
and  conveyance  and  payment  made,  the  purchaser  can,  i 
case  of  fraud,  obtain  relief  and  have  the  transaction  res 
cinded  in  equity  (d).  The  solicitor  for  the  vendor,  as  we 
as  the  vendor,  is  liable  at  common  law,  who  by  misrepr( 
sentation  induces  a  person  to  buy  (e). 

(a)  Sug.  Vend.  p.  1. 

(6)  See  also  Dart  Vend.  3  ed.  67  ;  Ferrier  v.  Peacock,  2F.  &  F.  71 

(c)  Sug.  Ven.  14  ed.  pp.  5,  6.     (d)  Dart  Ven.  3  ed.  620.  (e)  Id.  p.  6 
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It  would  seem  to  be  clear  that  the  action  at  Common  The  statatory 

Law  for  fraud  or  misrepresentation  would  only  lie  in  favor  *^^^"i^j 

of  the  party  imposed  on,  and  his  personal  representatives, 

and  would  not  run  with  the  land,  but  the  statutory  right 

of  action  for  damages  is  made,  apparently,  to  run  with  the 

land,  and  placed  on  much  thd  same  footing  as  a  covenant 

for  title. 

It  will  l>e  observed  the  Act  limits  no  time  within  which  No  time  fixed 

an  action  must  be  brought,  and  as  it  is  a  new  and  statu-  ^Jj"'^  which 

o     '    ^  action  most 

toiy  right,  it  may  be  questioned  whether  the  time  fixed  be  brought. 

within    which    personal    actions   theretofore   recognized 

must  be  brought,  would  be  a  bar  to  an  action  under  this 

Act 

The  Act  extends  to  the  concealment  of  a  document,  The  act  ex- 

though  not  in  the  custody  or  power  of  the  vendor,  for  it  ^®"f.*  to  con- 

1  .       ^     ,  .7  1.1  1     cealmg  docu- 

expressly  extends  to  an  incumbrance,  which  cannot  be  ments  not  in 

supposed  to  be  in  the  charge  of  the  vendor.  vendor's  cua- 

The  sanction  of  the  Attorney-General  is  not  requisite  as      ' 
to  civil  actions,  nor  is  it  necessary  for  such  that  an  abstract  abstract  re- 
should  have  been  demanded  in  writing.     This  sanction  and  quisite  as  to  a 
demand  are  essential  to  a  prosecution  for  concealment ;  but  or  prosecu-' 
the  latter  is  not  required  as  to  prosecution  for  falsifying  a  ^ion  for  falsi- 
pedigree.  .  As  a  check  on  a  vendor  and  his  solicitor,  and  ™"g^  ^  *' 
with  a  view  to  evidence  against  them  in  case  of  possible  Important 
concealment,  it  will  always  be  advisable  to  demand  and  in-  ^^^^p  to  re- 
sist on  an  abstract,  independently  of  such  being  the  proper  abstract 
(though  perhaps  in  this  country  not  universal)  course  of 
practice. 

Where  both  the  vendor  and  his  solicitor  being  liable  for  if  vendor 
^Iwuiges  for  concealment  or  falsification,  the  same  have  v"^.  ^^**^*^®^ 
l*en  recovered  wholly  from  the  solicitor,  it  may  be  ques-  and  full  com- 
tionable  whether  he  would  have  any  remedy  over  against  pensation  be 
^  client,  though  the  latter  may  have  derived  the  whole  ^tter'^^cAn  he 
l^iiefit  resulting  from  the  ftmds,  and  the  damages  were  recover  from 
^y  in  proportion  to  the  benefit.      In  such  case  the  max-   ^  ^  ^^^ 
^  might  nevertheless  still  apply, — "  ex  dolo  rnalo  non 
<^ttr  actio,"  and  "in  pari  delicto  potior   eat  conditio 
^tndmtisr 
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Can  a  vendor      In  some  repects  the  Act  would  seem  to  interfere  witVi 
^ow  BuiiiiTesa  ^j^g  fonner  law  and  practice;   first,  in  those  cases  whereLn 
absence'  of     a  defect  in  title  is  concealed,  knowledge  of  which  woul  <1 

notice  of  it    prevent  the  title  being  good  in  the  hands  of  a  purclias*^!- 
would  not       :.  ,  ,      ,         .,,       ^       ,.  ,  1   .   ,  ,    .   ^ 

prejudice  the  'or  value,  and  wlio  without  notice  would  take  a  good  tiil  ^ 

purchaser :  or  .^s  a  purchaser  for  value ;   secondly,  in  those  cases  where 

can  he  now 

sell  under  spe- ^'^^^'^^''*^  ^"'^'^  ^®"  permitted  to  sell  a  title,  defective 

cial  condi-      their  knowledge,  by  the  fnime  of  their  conditions  or  co:m 

tions  as  to      .       x    r      i 

title,  and  not  ^'-^^  ^^  «al^- 

disclose  the        As  regards  the  first  case,  there  are  many  occasions  wher^ 

elect  |j^  ^  vendor  may  conscientiously  and  fairly  suppress  wIm. 


is,  in  fact,  a  defect  in  the  title,  but  is  not  such  as  regards 
purchaser  for  value  without  notice.  Take  the  case  of 
unregistered  mortgage  in  fee,  which  has,  in  fact,  been 
tisfied,  but  the  proof  of  which  is  wanting,  and  the 
ent  owners  of  the  charge  or  mortgage  have  been  i^ilent 
years,  though  not  barred  by  time ;  here,  if  the  purchj 
pays  his  purchase  money,  and  takes  his  conveyance  withoi 
notice  and  acquires  priority  of  registration,  he  will  not 
affected  by  the  mortgage.  Still,  a  vendor,  and  much  raoj —  ^^ 
his  solicitor,  may  well  hesitate  how  far  they  can  wit^  "* 
safety  suppress  the  mortgage ;  how  far  in  this  or  any  othe^ 
case  they  can  be  sure  the  law  and  the  facts  wiU  surely 
so  apply  as  to  protect  the  purchaser,  for  on  his  safety  de-^^ 
pends  theirs.  Have  they  foreseen  that  by  possibility  the 
mortgage  might  be  registered  between  the  delivery  of  the 
conveyance  and  its  registry,  or  that  if  the  conveyance  were 
registered  defectively,  it  would  acquire  no  priority  over 
the  mortgage  ?  Are  they  prepared  to  assume  the  respon- 
sibility of  deciding  for  themselves  the  difiicult  law  of  no- 
tice and  priorities  ?  It  is  apprehended  that  the  eftect  of 
the  Act  will  be,  that  defects  and  incumbrances  will,  and 
probably  must,  be  disclosed,  which  if  unknown  to  the  pur- 
chaser, would  not  prejudice  him,  but  being  disclosed  pre- 
vent a  sale  (a). 

The  second  case  above  alluded  to  is  that  of  sale  by  a 
title  defective  to  his  knowledge,  and  where,  at  least,  ihe 

(a)  Drommond  t.  Tracy,  1  John.  608. 
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vendor  has  not  himself  caused  the  ihcumbrance  or  defect. 
The  law  has  hitherto  permitted  sale  of  such  a  title,  by 
allowing  the  vendor  in  Ids  contract  or  conditions  of  sale  to 
stipulate  against  production  of  documents,  or  that  the 
vendor  shall  not  make  any  objections  to  the  title  anterior 
to  a  certain  date  (a).  The  Act  leaves  it  uncertain 
whether  this  can  still  be  done,  or  rather  whether  notwith- 
standing any  such  conditions  of  sale,  the  vendor,  under 
peril  of  the  penalties  in  the  Act,  would  not  have  to  disclose 
the  defect.  Probably  the  vendor  need  not  disclose  the  de- 
fect 

SECTION  21. 

21.  In  the  coDstmction  of  the  previous  provisions  in  this  Act,  laterpreta- 

the  term  "  land  "  shall  be  taken  to  include  all  tenementB  and  ^°°  ?^  J?*^ 

used  m  ♦•»'■ 

hereditaments,  and  any  part  or  share  of  or  estate  or  interest  in  Act 
tny  tenements  or  hereditaments,  of  what  tenure  or  kind  soever;  << Lands.'' 
and 

The  term  "  mortgage "  shall  be  taken  to  include  every  ins-  <<  Mortgage." 
tnunent  by  vu'tue  whereof  land  is  in  any  manner  conveyed, 
ttsigned,  pledged  or  charged  as  security  for  the  repayment  of 
vumej  or  money's  worth  lent,  and  to  be  re-conveyed,  re-assigned 
or  re-leased  on  satisfaction  of  the  debt ;  and 

The  term  "  mortgagor  "  shall  be  taken  to  include  every  person  "Mortgagor'' 
by  vhom  any  such  conveyance^  assignment,  pledge  or  charge  as 
tforeadd  shall  be  made ;  and 

The  term  ''  mortgagee  "  shall  be  taken  to  include  every  person  < Mortgagee" 
to  whom  or  in  whose  favor  any  such  conveyance,  assignment,  I^P  -A.ct  22 
pUge  or  chai^  as  aforesaid  is  made  or  transferred.  3^  ,  25. 

SECTION  22. 

22.  A  power  of  attorney  executed  by  a  married  woman  for  the  Powers  of  A^ 
■k  or  conveyance  of  any  real  estate  of  or  to  which  she  is  seized  torney  exe- 
«  entitled  in  Upper  Canada,  or  authorizing  the  attorney  to  exe-  ^^^  women, 
ente  a  deed  barring  or  releasing  her  dower  in  anj^  lands  or  here- 

^ttmeiits  in  Upper  Canada,  shall  be  valid  both  at  law  and  in 
equity;  provided  (1)  that  she  be  examined  and  a  certificate 
iii^^ioned  on  the  power  of  attlbmey,  as  required  in  regard  to  deeds 
UMi  oonveyancea  by  a  married  woman,  under  the  Consolidated 
B^tei  for  Upper  Canada    respectively,    intituled:   An  Act 

W  Dktidioo  Coot.  toL  1,  3  ed.  p.  638,  titla,  eoaditions  of  stle. 

4 
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respecting  Dower,  and  An  Act  respecting  the  conveyam 
Estate  by  Married  Women;  and  provided  (2)  that  he: 
is  a  party  to  and  executes  such  power  of  6,ttomey  or  th 
other  instrument  executed  in  pursuance  thereof,  where  i 
is  for  the  sale  or  conveyance  of  her  real  estate. 

Section  22  is  treated -of  in  considering  Con.  SI. 
85,  as  to  conveyances  by  married  women. 

SECTIONS  23  &  24. 

As  to  a  power      23.  In  case  a  power  of  attorney  for  the  sale  or  mana 
of  attorney     Yesl  or  personal  estate,  or  for  any  other  purpose,  pro 
presslv  to  be  *^®  same  may  be  exercised  in  the  name  and  on  the  beh 
executed  after  heirs   or  devisees,  executors   or  administrators   of   tl 
decease  of      executing  the  same,  or  provides  by  any  form  of  words 
same  shall  not  be  revoked  by  the  death  of  the  person 
the  same,  such  provision  shall  be  valid  and  effectual  to  ; 
and  purposes  both  at  law  and  in  equity,  according  to 
and  effect  thereof,  and  subject  to  such  conditions  and  re 
if  any,  as  may  be  therein  contained. 

As  to  things  24.  Independently  of  any  such  special  provision  ii 
done  and  Qf  attorney,  every  payment  made  and  every  act  done 
Sttomey  after  ^^  pursuance  of  any  power  of  attorney,  or  any  power 
the  decease,  in  writing  or  verbal,  and  whether  expressly  or  implie 
&c.,  01  consti- ^j,  ^j^  agency  expressly  or  impliedly  created  after  the 
out  such  Bpe-  *^c  person  who  gave  such  power  or  created  such  agene; 
cial  provi-  he  has  done  some  act  to  avoid  the  power  or  agency,  i 
sioDS.  withstanding  such  death  or  act  last  aforesaid,  be  valid  i 

every  person  party  to  such  payment  or  act,  to  whom 
the  death,  or  of  the  doing  of  such  act  as  last  aforesai 
known  at  the  time  of  such  payment  or  act  hond  fid 
aforesaid,  and  as  respects  all  claiming  under  such  last : 
person. 

The  Imp.  Act     The  Imperial  Act  22  &  23  Vic.  c.  35,  a.  26, 

means  so  extensive  as  this  section,  and  extendi 

trustees,  executors  and  administrators. 

A  power  was      A  power  of  attorney  was,  at  law  at  least,  re'^ 

u^°^^  th     ^®**^  ^^  ^®  donor  thereof,  though  acted  on  hondj 
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oot  knowledge  of  the  death  (a) ;  but  this  rule  has  not  pre-  death  of  the 
mailed  in  all  cases  in  Equity,  especially  where  a  valuable  ^^^.^'^i  ^^^  "* 

^      •^         ^  •^  oquity,  m  cer- 

coiuddemtion  has  passed  ;  and,  as  a^^inst  persons  claiming  t^inc^s^acti 

Tinder  the  donor  of  the  power,  acts  bond  ficle  done,  have  ^f^f^^J^dont 

\)eeii  held  upheld  after  death  of  the  donor  (b). 

The  Act  would  not  protect  in  cases  where  the  donor  of  The  Act  does 

of  the  power  himself  had  but  an  interest  determinable  by  °9^  protect 

Us  death,  as  in  the  case  of  a  tenant  for  life.  tereat  of  the 

donor  deter- 
SECTION  25.  mined  bj  his 

death. 
25.  Where  an  executor  or  administrator,  liable  as  such  to  the  ^  ^^  liabilitT 

raits,  covenaDtfi  or  agreements  contained  in  any  lease  or  agree-  of  executor  or 
nient  for  a  lease  granted  or  assigned  to  the  t^rstator  or  intestate  ^niinistrator 
whole  estate  is  being  administered,  shall  have  satisfied  all  such  lia-  ^^^^  cove- 
Clitics  under  the  said  lease,  or  agreement  for  a  lease,  as  may  have  nants,  &c. 
*ocnied  due  and  been  claimed  up  to  the  time  of  the  assignment  r        a  f  99 
hereinafter  mentioned,  and  shall  have  set  apart  a  sufficient  fund  ^nd  23  V.  c. 
*o  Mttwer  any  future  claim  tliat  may  be  made  in  respect  of  any  35,  b.  27. 
"^  and  ascertained  sum  covenanted  or  agreed  by  the  leasee  to 
he  kid  out  on  the  property  demised,  or  agreed  to  be  demised, 
^though  the  period  for  laying  out  the  same  may  not  have  arrived, 
*^  shall  have  assigned  the  lease,  or  agreement  for  a  lease,  to  a 
purchaser  thereof,  he  shall  be  at  liberty  to  distribute  the  residu- 
^rj  personal  estate  of  the  deceased,  to  and  amongst  the  parties 
entitled  thereto  respectively,  without  appropriating  any  j)art,  or 
*tty  farther  }»rt  (as  the  case  may  be)  of  the  {lei'sonal  estate  of 
^  deceased,  to  meet  any  future  liability  under  the  said  lease,  or 
^reement  for  a  lease  ;  and  the  executor  or  administrator  so  dis- 
tribating  the  residuary  estate,  shall  not,  after  having  assigned 
^esaid  lease,  or  agreement  for  a  lease,  and  having  where  neces- 
*^i  set  apart  such  sufficient  fund  as  aforesaid,  be  personally 
^ble  in  respect  of  any  subsequent  claim  under  the  said  lease,  or 
'{^reement  for  a  lease  ;  but  nothing  herein  contained  shall  pre- 
judice the  right  of  the  lessor,  or  those  claiming  under  him,  to 
loUow  the  assets  of  the  deceased  into  the  hands  of  the  person  or 


(a)  Co.  Litt  52  6;  per  Lord  Ellenhorough,  4  Camp.  272;  Honstoun  y. 
"ohertBon,  6  Taun.  448 ;  see  also,  Re  Jones  3  Drew.  679. 

(&)  CampbeU  v.  Anderson,  4  Bligh,  N.  li.  513  )  Ezparte  MacDonnell, 
°^89»«  Baney  v.  Collett,  18  Bea.  179:  see  also  Kiddill  y.  Farnell, 
38'*G.434. 
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persons  to  or  amongst  whom  the  said  assets  may  have  been  dis- 
tributed. 

The  fonner  In  Williams  on  Executors  (a),  referring  to  the  liability 
Jnffent^Uabil-  ^^  *^  executor,  before  the  Act,  as  to  contingent  claims  and 
ities,  the  question  whether  he  could  safely  pay  legacies,  or  de- 

liver over  a  residue  where  there  was  an  outstanding  cove- 
nant of  his  testator,  or  bond  with  a  condition,  or  the  like, 
which  had  not  been,  but  might  be  broken,  it  is  said,  "  it 
would  seem  when  such  liabilities  exist,  an  executor  is  not 
bound  to  part  with  the  assets  either  to  a  particular  or 
residuary  legatee  without  a  sufficient  indemnity ;  and  that 
a  Court  of  Equity  will  not  compel  him  to  do  so  without 
such  indemnity,  or  without  impounding  a  sufficient  part  of 
the  residuary  estate  for  that  purpose ;   for  otherwise,  if  the 
contingent  covenants,  &c.,  should  afterwards  be  broken, 
the  executor  would  be  liable,  according  to  the  above  deci- 
sion (6),  to  answer  the  damages  de  bonis  propriis,  without 
any  fault  in  him." 
and  payment      **  Authorities  appear  to  demonstrate  that  the  mere  cir— 
before^deMs  c^^^stance  of  want  of  notice  of  a  debt  or  claim  against  thes 
of  which  exe-  estate  of  the  deceased,  will  not  excuse  an  executor  frona 
^oti  ^        °°  ^^®  payment  or  satisfaction  of  it,  if  the  assets  were  origin- 
ally sufficient  for  the  purpose,  notwithstanding  that  in  ig— 
orance  of  it,  he  has  bond  fide  handed  over  the  assets  tc 
legatees  or  parties  entitled  to  distribution.      But  it  seemi^ 
t6  have  been  considered  in  some  cases,  that  lapse  of  time 
may  operate  as  a  waiver  of  the  right  of  the  creditor  o* 
claimant,  by  way  of  laches  on  his  pai-t,  so  as  to  preclude 
him  from   complaining    of   the  insufficiency   of  the   as- 
sets (c)." 
Protection  If,  however,  the  executor  or  administrator  proceed  in: 

under  as.  27,  compliance  with  sec.  27,  he  will  be  entitled  to  the  oam* 
protection  as  if  he  had  administered  under  decree  of  th* 
Court  (d) ;  and  in  many  cases  he  might  find  it  advisable  t^ 
ask  advice  of  the  Court,  under  sec.  31.  If  compelled  to  pa^ 

(a)  6  ed.  1246.  (6)  Peaiton  y.  Archdeaken,  1  Al.  &  Nap.  23. 

(e)  Wms.  Exn.  6  ed.  1254,    (4)  Clegg  ▼.  Rowland,  L.  R.  3  Eq# 
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a  daim  of  which  he  had  no  notice,  after  having  distributed,  Executor  can 
he  has  a  remedy  over  against  the  legatees  to  refund ;  and  teeto^refund^ 
the  creditor  himself  may  follow  the  assets  in  the  hands  of  and  the  ere- 
the  legatees  without  proceeding  against  the  personal  rep-  lo^UieMsetei 
resentative  (a). 
This  section  is  retrospective  in  its  operation  (b).  This  section 

The  Act  extends  apparently  only  to  the  case  of  the  personal  retrospective, 
representative  himself  having  assigned  the  lease  to  a  pur-  Canes  to 

chaser  (c),  and  thus  it  would  not  take  in  the  case  where  ^^^^^  ]^  ^J^ 
,  .  .  .  ^ot  extend, 

(he  testator  or  intestate  being  lessee,  and  having  covenanted, 

had  himself  assigned  the  lease ;  nor  the  case  wherein  the 

lessee's  interest  should  have  been  specifically  bequeathed, 

and  have  become  vested  in  the  legatee  on  the  assent  of  the 

executor ;  nor  where  it  has  been  transferred  on  distribution 

of  the  estate. 

Where  the  testktor  or  intestate  is  not  lessee,  but  assignee  Where  testar 

of  the  lease,  there  is  no  necessity  for  applying  the  provi-  ^^^  }^  ^^ 
«.       r  j.\.      A   J,         '  \.  X  T-        V  1.1  assignee,  no 

siODs  of  the  Act,  as  m  such  case,  not  bemg  liable  on  any  necessity  for 

privity  of  contract,  but  merely  by  privity  of  estate,  and  so  applying  this 
liable  only  for  breaches  of  covenants  running  with  the  land  ' 

Airing  the  continuance  of  privity  of  estate,  the  executor 
or  administrator  is  relieved  from  future  responsibility  sim- 
ply by  assigning  the  estate.     This,  of  course,  would  not 
suffice  where   the  testator  or  intestate  is  lessee,'  and  has 
covenanted,  for  though  on  assignment  the  privity  of  estate 
would  be  discharged,  yet  the  privity  of  contract  would  re- 
main, and  the  covenant  could  be  sued  upon,  even  though 
the  lessee  should  have  accepted  the  assignee  as  his  tenant 
(d).  Where,  however,  the  testator  or  intestate,  having  been  if  the  testator 
»n  assignee  of  the  lessee,  has  assigned  the  lease,  and  so  has  on  becoming 
Wome  relieved  from  liability  for  future  breaches  of  cove-  covenanted  to 
w«t,  it  may  yet  be  that  the  personal  representative  would  indemnify 
he  liable  for  such  breaches,  if  the  testator  had,  ( as  is  not  and  has  after- 

wards  assign- 

(«)  2  Wms.  Errs.  1344.     See  post  remarks  under  s.  27. 

%  In  re  Green,  2  De  Gez,  F.  &  J.,  121  ;  Smith  v.  Smith,  1  Dr.  &  Sm 
«B4;  Bodaon  t.  Sammell,  1  Dr.  &  Sm.  675  ;  9  W.  R.  887. 

(e)  Dodsoa  t.  Sammell,  9  W.  B.  887. 

(4  8ee  notes  to  Spencer's  ease,  1  Smith,  Lg.  Ca.;  Montgomery  v.  Spence. 
»Q.B.U.C.89. 
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ed,  will  this  unusual),  on  the  assignment  covenanted  with  the  lessee  to 
ouL^blt  iD^^lBinnify  him  ;  on  such  a  liability  it  is  not  clear  that  this 
covenant?      section  would  apply. 

If  the  personal  representative  comply  with  the  Act,  and 
assign  the  lease  to  a  purchaser,  and,  where  there  may  be 
future  claims  ior  fixed  sums  to  be  laid  out  on  the  land,  set 
apart  a  fund  to  meet  them,  he  may  distribute  without  re- 

It  alter  com-  ^.j  ^  future  claims  not  fixed  or  unascertained  under  the 
pliance  with  ^ 

the  act,  and  lease,  and  without  being  personally  liable  for  such  claims, 
distribution,,  jf  however,  after  distribution,  there  should  be  a  breach  of 

there  should  «    ,  ,  .  ,  .        ,      ^ 

be  a   breach  any  of  the  testator  s  or  intestate  s  covenants  m  the  lease, 

of  a  covenant  ^q^  provided  for  by  the  fund  as  not  being  of  a  fixed  or  as- 
and  further  certained  character,  as,  for  instance,  a  covenant  to  repair, 
assets  come  and  the  representative  should  have  notice  of  such  breach, 
on  the  cove-  i^  would  seem  he  could  not  distribute  further  assets  which 
nant  must;. be  may  have  come  to  his  hands  since  the  first  distribution  had 
fore  Vurther^  before  brieach,  without  regard  to  the  claim  under  such 
distribution,    breach. 

SECTION  26. 

As  to  liability      26.  In  like  manner  where  an  executor  or  administrator,  liable 

of  executor  ^  such,  to  the  rent  covenants  or  a&reements  contained  in  any 
m  respect  of  °  •' 

rents,  &c.,  in  conveyance  on  chief  rent  or  rent- charge,  (whether  any  such  rent 

conveyances    be  by  limitation  of  use,  grant  or  reservation,)  or  agreement  for 
°    such  conveyance,  granted  or  assigned  to  or  made  and  entered 
Imp.  Act  22    into -with  the  testator  or  intestate,  whose  estate  is  being  admin- 
&  23  V.  c.      istered,  shall  have  satisfied  all  such  liabilities  under  the  said 
'   '     '         conveyance,  or  agreement  for  a  conveyance,  as  may  have  accrued 
due  and  been  claimed  up  to  the  time  of  the  conveyance  herein- 
after mentioned,  and  shall  have  set  apart  a  sufficient  fund  to  answer 
any  future  claim  that  may  be  made  in  respect  of  any  fixed  and 
ascertained  sum  covenanted  or  agreed  by  the  grantee  to  be  laid 
out  on  the  property  conveyed,  or  agreed  to  be  conveyed,  although 
the  period  for  laying  out  the  same  may  not  have  arrived,  and 
shall  have  conveyed  such  property,  or  assigned  the  said  agreement 
for  such  conveyance  as  aforesaid,  to  a  purchaser  thereof,  he  shall 
be  at  liberty  to  distribute  the  residuary  personal  estate  of  the 
deceased  to  and  amongst  the  parties  entitled  thereto  respectively, 
without  appropriating  any  part  or  any  further  part  (as  the  case 
may  be)  of  the  personal  estate  of  the  deceased,  to  meet  any 
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fotare  liability  under  the  said  conveyance,  or  agreement  for  a 

conveyance  ;  and  the  executor  or  adminiBtrator  bo  distributing 

the  residuary  estate,  shall  not,  after  having  made  or  execuled 

such  conveyance  or  assignment,  and  having,  where  necessary,  set 

apart  such  sufficient  fund  as  aforesaid,  be  ))ersonally  liable  in 

respect  of  any  subsequent  claim  under  the  said  conveyance,  or 

agreement  for  conveyance  ;  but  nothing  herein  contained  shall 

prejudice  the  right  of  the  grantor,  or  those  claiming  under  him, 

to  follow  the  assets  of  the  deceased  into  the  hands  of  the  person 

or  persons  to  or  among  whom  the  said  assets  may  have  been 

di«tribated. 

Some  of  the  observations  made  above  as  to  section  25 
*PPly  to  this  section. 

A  rent  charge,  created  by  limitation  of  use  in  favor  of,  Rent  charge, 
^^^  in  a  grant  to,  or  by  way  of  reservation  in  a  conveyance  ""  *^'***^' 
^y,  "the  testator  or  intestate,  is  spoken  of  in  this  section. 

Since  the  Stat,  quia  emptores  a  man  can  no  longer  make  Assignment 
oveir  his  whole  estate  leaving  in  himself  no  reversion,  and  V^^  reserys- 

,  .  tion  of  rent. 

''^seTve  thereon  a  rent  to  himself  qud  rent  service,  for  which, 
®^  in  the  ordinary  case  of  landlord  and  tenant,  distress  may 
*^  had  as  of  common  right.     That  Statute  abolishing  sub- 
^J^endation  and  causing  the  assignee  to  hold  of  the  superior 
^ord,  prevented   any    tenure    between   the  assignor  and 
'assignee/  and  thus  there  can  be  no  rent  service.     If  rent  be 
^^served  on  such  an  assignment  it  will  operate  as  a  grant 
^Y  the  assignee,  of  a  rent  charge,  which,  if  no  power  of  dis- 
tress thereupon  be  granted,  will  be  a  rent  seek,  and  may  be 
distndned  for  if  brought  within  s.  5  of  4  Geo.  2,  c.  28. 

A  rent  charge  may  also  be  created  by  limitation  of  use,  Rent  charge 
*8  on  a  grant  to  A  and  his  heirs  to  the  use  that  the  grantor  ^J  Hmitation 
*^d  his  heirs  may  have  thereout  yearly  a  certain  rent,  to 
^hich  are  sometimes  added  further  uses,  as  to  re-enter  and 
'^old  till  payment  after  default,  and,*  subject  to  such  use, 
^  the  use  of  A  and  his  heirs.  Here  the  St.  of  Uses  (ss. 
'  ^)  operates,  and  the  person  in  whose  favor  the  use  is 

^^Utred,  has,  by  the  statute,  seisin  and  possession  of  the 

^I^^.  with  power  to  distrain  (a). 

(a)  Soe  the  language  of  the  Act,  post  p.  66. 
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It  is  not  iincomm\)n  in  some  parts  of  England  t 
building  land  in  fee,  in  consideration  of  a  perpet 
charge  reserved  or  limited  by  way  of  use  to  the  pj 
veying,  with  a  covenant  for  payment. 
IMfficulty  in        This  section  can  have  little  application  in  this 
seSion.  ®^®^  ^  England  it  is  difficult  to  see  how  it  can  ; 

those  cases  above  referred  to,  of  conveyances  in  fe 
the  Act  was  chiefly  intended  to  meet.  The  person 
sentative  as  such  has  no  power  to  convey  a  freehold 
and  therefore  cannot  place  himself  in  a  position  t 
the  benefit  of  the  Act,  which  requires  a  conveyance 
Possibly  an  executor  might,  under  the  will,  hav 
given  him  to  sell,  but  an  administrator  never  ca 
freehold. 

SECTION  27. 

As  to  distri-         27.  Where  an  executor  or  administrator  shall  have  gi 

bation  of  the  q,.  ^.j^^  ]^q  notices,  as  in  fhe  opinion  of  the  Court  in  w 

assets  of  testa-  ,    .  .  .  ,  ,       , 

tor  or  intest-  executor  or  adnunistrator  is  sought  to  be  charged,  wo 

ate  after  no-  been  given  by  the  Court  of  Chanceiy  in  an  administral 

-»^«Sir  «-  ^  for  creditors  and  others  to  send  in  to  the  executor  or  ad 
ezecotor  or 

administrator,  tor  their  claims  against  the  estate  of  the  testator  or  intes 
Imp.  Act  22     executor  or  administrator  shall,  at  the  expiration  of 
35  s.  29.        named  in  the  said  notices,   or  the  last  of  the   said  no 
sending  in  such  claims,  be  at  liberty  to  distribute  the 
the  testator  or  intestate,  or  any  part  thereof,  amongnt  tl 
entitled  thereto,  having  regard  to  the  claims  of  which 
cutor  or  administrator  has  then  notice,  and  shall  not 
for  the  assets,  or  any  part  thereof,  so  distributed  to  any 
whose  claim  such   executor  or  administrator  shall  not 
notice  of  (a)  the  time  of  distribution  of  the  said  assets, 
thereof,  as  the  case  may  be ;  but  nothing  in  the  pre 
contained  shall  prejudice  the  right  of  any  creditor  or 
to  follow  the  assets,  or  any  part  thereof,  into  the  han< 
person  or  persons  who  may  have  received  the  same  respc 

• 

Contingent  The  Imperial  Act  of  13  &  14  Vic.  c.  35,  ss.  19  et 
dums  provid-  provisions  bearing  on  the  subject  matter  of  this  sed 
St.  13  &  14    provides  especially  as  to  a  fiind  to  be  set  apart  for 

Vic.  c.  35.  ■  '  ■     ■  ■  

(a)  At  ? 
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geni  cIai]B8(a).  The  position  of  the  executor  as  regards 
coi&tingent  daiins  of  which  he  hiul  notice,  was  before  refer- 
red to  in  treating  of  section  25. 

It  would  seem  that  it  is  not  absolutely  necessary  for  a  Executor  haT- 
creator  to  send  in  his  daim,  if  the  executor  or  administra-  J|"|g^?^^  ^^^ 
tox"  have  notice  of  it.  sent  in. 

If  after  distribution,  further  assets  should  come  to  the  If  after  distri- 

V  A*  I*       -if  1. 

haaads  of  the  executor,  they  will  be  liable  to  a  creditor  who  ^^  com  *^ 


have  sent  in  his  claim  after  the   distribution,  or  of  in,  liable  to 
wliiose  claim  the  executor  has  since  then  had  notice.  clidma.'**"* 

^Where  part  of  the  assets  are  paid  or  handed  over  to  next 
of  Idn  or  legatees,  and  part  retained  by  the  executor  on  Claima  of  cre- 
dofiEtribution,  as  being  the  share  or  legacies  of  others  entitled,  \^  ^i^^q  ^^f 
ajxd  the  executor  has  so  acted  that  the  payments  made,  or  of  next  of  kin 
a£»etB  handed  over  have  been  properly  made  or  handed  J^tisfied  and 
over,  the  right  of  a  creditor  subsequently  claiming  as  to  the  shares  or  leg- 
pait  retained  is  subject  to  some  difficulty.     Where  pay-  ^^^^     " 
ments  have  been  made  or  assets  distributed,  by  direction  o/ when  distri- 
ihe  Court,  and  part  retained  in  Court  to  answer  the  share  bution  made 
of  in&nts,  or  legatees,  it  has  been  held  that  a  creditor  coming  of  ^he  court  • 
'^  after   the  distribution   can  claim    of  the  amount  re- 
^ed,  only  such  proportion  as  it  bears  to  the  whole  amount 
available  for  distribution  (&). 

Where,  however,  the  partial  distribution  had  not  been  ^ten  not 
^  by  direction  of  the  Court,  it  would  seem  that  before  the  ^^^der  decree, 
Act  a  creditor,  guilty  of  no  laches,  could  insist  on  payment 
of  his  chum  to  the  fiill  extent  of  the  amount  retained  (c) ; 
Mwi  the  next  of  kin  or  legatees  thus  prejudiced,  or  deprived 
oftheir  shares  or  legacies,  would  be  left  to  their  remedy 
over  for  contribution  against  the  other  legatees  or  next  of 
kin.  • 


(J)  See  King  ▼.  Malcott,  9  Hare^  692 ;  Brett  v.  Cannichael,  14  Law  T. 
"'  &  820,  Ld.  Bomillyi  as  to  setting  apart  a  fund. 

ih  Qillespie  v.  Alexander,  3  Ros.  0.  G.  130 ;  Greig  v.  Somerville.  1 
'^  4  M.  338.  See,  howeyer.  Davies  v.  Nicholson,  2  De  G.  &  J.  693, 
■jjU) tKe nghi  of  the  creditor  where  the  estate  was  not  administered  bj 
^  Cottty  and  when  the  fiusts  were  before  the  provisions  of  this  Act 

(c)  Mirch  T.  BoMell,  3  M.  &  Cr.  31 :  Davies  v.  Nicholson,  2  De  G.  & 
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Where  the 
executor  no 
longer  holds 
ai  sach,  bat 
as  trustee. 


Execr.  pro- 
ceeding   in 
compliance 
with  this  sec- 
tion has  the 
same  protec- 
tion as  if  un- 
der decree. 

The  notices 
to  be  given. 


It  has  been  held,  however,  that  where  the  executor  no 
longer  held  the  amount  retained,  in  the  character  of  execu- 
tor, but  had  constituted  himself  trustee  for  the  parties 
entitled,  (a)  that  this  would  be  equivalent  to  payment,  so 
as  to  preclude  the  creditor  from  looking  to  the  executor,  as 
such,  as  having  assets  on  hand  to  the  extent  of  the  amount 
retained,  as  to  which  he  had  become  trustee. 

An  executor  who  has  distributed  the  assets,  after  issuing 
advertisements  in  compliance  with  this  section,  will  have 
the  same  protection  as  if  he  had  administered  under  decree 
of  the  Court  (h). 

The  Act  recjuires  as  a  condition  of  its  protection,  that 
such  and  the  like  notices  shall  be  given  as  m  (lie  opinion 
of  the' Court  imvhich  tite  executor  18  sought  to  be  charged 
would  have  been  given  by  the  Court  of  Chancery  in  an 
administration  suit.  The  proceedings  in  administration 
suits,  and  the  notices  to  be  given,  are  regulated  by  the 
orders  in  Chancery,  407  et  acq.  (c).  The  number  of  notices 
to  be  given,  mode  and  place  of  publication,  &c.,  depends  on 
the  cii'cumstances  of  each  case,  regarding  the  nature  of  the 
business,  domicile,  knowledge  or  probability  of  there  being 
foreign  creditors,  &c.,  ((Z).  In  ordinary  cases,  when  there 
is  no  reason  to  suppose  that  there  may  be  creditors  residing 
at  a  distance,  six  weeks  advertisement  in  a  newspaper 
published  in  the  county  wherein  the  deceased  died  domi- 
ciled, is  sufficient. 

It  is  of  the  utmost  importance,  with  a  view  to  obtaining 
the  protection  of  the  Act,  that  the  executor  should  not  only 
give,  but  also  preserve  evidence  of  having  given,  such 
notices  as  Ayould  be  deemed  proper  in  the  circumstances  of 
the  case,  and  that  he  should  not  proceed  to  distribute  with 
undue  haste.     The  Act,  it  will  be  seen,  points  out  no  time 


(a)  See  remarks  p.  38,  under  sec.  30  of  this  Act. 

(6)  Clegg  V.  Rowland,  L.  R.  3  Eq.  368 ;  and  see  King  v.  Malcott,  9 
Hare,  692.  (c)  See  Taylor's  Chan.  Orders. 

(d)  See  Brett  v.  Carmichael,  14  L.  T.  N.  S.  820,  as  to  seUing  apart  a 
fund  to  meet  possible  claims. 
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« 

within  which  distribution  may  be  made.    The  party  dis- 
tributing must  take  on  himself  the  responsibility  of  being 
able  to  satisfy  the  Court  in  which  he  may  afterwards  be 
sought  to  be  charged.     Possibly,  under  these  circumstances, 
and  considering  that  in  cases  of  <lifficulty  it  is  imjKxssible  In  cases  of 
to  lay  down  any  general  rule,  the  executor  might  obtain  noUces*^^ 
the  advice  and  assistance  of  the  Court,  under  sec.  31,  as  to  of  paying  in, 
the  notices  to  be  given,  the  time  of  distribution,andthe  neces-  *^7*^  *^  ^ 
sity  for  setting  apart  n  fund  to  meet  contingent  claims  of  g.  31. 
^w-hich  he  may  have  notice. 

Creditors  who  have  sent  in  their  claims  should  be  care- 
ful to  preserve  evidence  of  having  done  so. 

SECTION  28. 

28.  On  the  administration  of  the  estate  of  any  peraon  dyiug  in  case  of  de- 
*^W  the  passing  of  this  Act,  in  ca«e  of  a  deficiency  of  assets,  ficiency  of 
debts  dne  to  the  Crown,  and  to  the  executor  or  administrator  <>f  debts  to^ rank 
*he   deceased   person,  and   debts   to  others,  including    therein  jpart  pa««tt, 

^^^pectively  debts  by  iudcment,  decree  or  order,  and  other  debts  *  .    without 
txf  ,     ,  ,       1  .  1         .      1  .  11.  ,         1   pnonty  over 

^<  I'eoord,  debts  by  specialty,  simple  contract  debts,  and  such  ei^^h  other- 

^iiis  for    damages  as  by  statute  are   payable   in   like   order 

^  administration  as  simple  contract  debts — shall  be  paid  pari 

i^«tu  and  without  any  preference  or  priority  of  debts  of  one  rank 

^'  nature  over  those  of  another  ;  but  nothing  herein  contained  Exception. 

'^l  prejudice  any  lien  existing  during  the  lifetime  of  the  debtor 

^  any  of  his  real  or  personal  estate. 

I^ossibly  this  section  does  not  deprive  a  creditor  of  prior-  Can  a  credit- 
i^y  to  be  obtained  by  first  suing  or  obtaining  judgment,  ^JS*"?"^ 
^otvrithstanding  the  enjoining  that  the  debts  referred  to  first  suing  or 
"be  paid  pari  passu"  and  that  the  law  in  that  respect  re-  K^^^n^  j^dg- 
^*^iB8  unchanged;  the  only  efffect  of  the  Act  being  to  abolish 
^^  theretofore  existing  "  preference  or  priority  of  debts  of 
^^'^  rank  or  Tiature  over  those  of  anothery"  and  place  all 
^^"^^tors  in  the  same  degree.     The  law  had  always  been 
^^t  if  one  of  several  creditors  in  the  same  degree  sued  and 
^^ti^ed  judgment  against  the  executor,  his  claim  had  to 
^    satisfied  before  the  others.    And  if  one  creditor  com- 
^^^iced  an  action  of  whiqb  the  executor  had  notice,  he  could 
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make  no  voluntary  payment  to  another  of  the  same  degree, 
but  if  that  other  commenced  a  subsequent  action,  and  first 
got  judgment,  he  was  entitled  to  the  first  payment  (a). 
It  would  seem  that  the  law  as  above  is  not  varied  by  this 
act. 
Can  the  exe-  If  this  be  so,  it  would  seem  to  follow  that  an  executor 
cotor  still  pre-  h^s  still  the  right  of  retainer  and  preference  as  to  a  debt 
due  himself,  and  that  he  has  even  greater  privileges  than 
before  the  Act,  inasmuch  as  then  he  could  prefer  himself 
only  among  those  of  equal  degree  ;  whereas  now,  as  the  Act 
places  all  in  equal  degree,  he  can  prefer  himself,  though  a 
mere  simple  contract  creditor,  even  against  the  Crown. 
Still  the  matter  is  not  quite  clear. 

SECTION  29. 

If  an  execu-      29.    In   cafie   the  executor  or  administrator  gives  notice  in 

tor  or  admi-  writing  to  any  creditor  or  other  person  of  whose  claims  against 

lects  a  claim  ^^  estate  such  executor  or  administrator  has  notice,  or  to  the 

Rait  must  be   attorney  or  agent  of  such  creditor  or  other  peiw)n,  that  the  said 

brought  with-  executor  or  administrator  rejects  or  disputes  such  claim,  it  shall 

poriod,  or  be  he  the  duty  of  the  claimant  to  commence  his  suit  in  respect  oc 

barred.  gucli  claim,  within  six  months  after  such  written  notice  was  given^ 

in  case  the  debt,  or  some  part  thereof,  was  due  at  the  time  of  the 

n'otice,  or  within  six  months  from  the  time  the  debt,  or  some  pani 

thereof,  falb  due,  if  no  part  thereof  was  due  at  the  time  of  the 

said  notice,  and  in  default  the  said  suit  shall  be  forever  harred. 

This  is  a  provision  much  for  the  benefit  of  legatees,  anc 

facilitates  the  wihding  up  the  estate.     The  Act  as  to  Quiet- 

ing  Titles  proceeds  on  somewhat  the  same  principle,  ir 

enabling  a  person  to  force  an  adverse  claimant  to  have  hij 

claim  adjudicated  on  or  be  barred. 

The  case  of  a     It  might  perhaps  have  been  proper  to  have  provided  thi^ 

ii*"a  writ Md  *®  ^^^^  should  be  prosecuted  "without  delay,"  as  is  requic 

keeping  i(      ed  in  replevin,  for  the  letter  of  the  Act  may  be  complie-* 

reneweil  with-  ^j^  \yy  merely  issuing  a  writ,  and  the  spirit  and  intentic^ 

of  the  Act  frustrated  by  not  serving  the  writ,  and  yet  ke^ 


(a)    Wms.  Exrs.  5  el  980, 
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it  constantly  renewed.  If  however  the  executor  can 
properly  appear  to  the  writ  without  service  of  it,  which 
it  is  said  he  may  do  (a),  the  diflSculty  would  be  obviated,  as 
the  practice  of  the  Courts  requires  that  proceedings  subse- 
quent to  appearance  shall  be  within  definite  periods. 

SECTION  30. 

30.  After  the  first  day  of  January,  one  thousand  eight  hundred  /^(^^^  jgj  ^f 

uid  sixty-six,  no  suit  or  other  proceeding  shall   bo  brought  to  Jan.,  1866,  a 

recover  the  personal  estate,  or  any  share  of  the  i)erHonal  estiite  **"*  ^  ^^^, 

^  .  '  ver  persoDftl 

ot  any  person  dying  intestate,  possessed  by  the  legal  j)erHonal  rej^re-  estate  of  an 

tentative  of  such  intestate,  but  within  the  time  within  which  the  intestate,  or 
s^xne  might  be  brought  to  recover  a  legacy,  that  is  to  say,  within  thereof  most 
t^wenty  years  next  after  a  present  right  to  receive  the  same,  shall  be  brought 
h^'ve  accrued  to  some  person  capable  of  civinc:  a  dischanre  for  or  ^^^^i" .  ™ 
^^lease  of  the  same,  unless  in  the  meantime  some  [)art  of  8uch  a  suit  for  a 
^^tiaate  or  share,  or  some  interest  in  respect  thereof  shall  have  heen  legacy. 
*<5ooiiuted  for  or   paid,  or  some  acknowledgment  of  the  right  J°i*;  y^^ 
^^ereto  shall  have  been  given  in  writing,  signed  by  the  person  38,  s.  13. 
^'OoooQtable  for  the  same,  or  his  agent,  to  the  person  entitled 
tla^reto,  or  his  agent ;  and  in  such  case,  no  such  action  or  suit 
aliall  be  brought  but  within  twenty  years  after  such  accounting, 
Payment  or  acknowledgment,   or  the  last  of  sucli  accountings. 
Payments,  or  acknowledgments,  if  more  than  one  was  made  or 
Riven. 

The  corresponding  Imperial  Act  23  &  24  Vic,  c.  38,  re-  j^^^  corres- 
cites  sec.  40  of  c.  27,  3  &  4  Wm.  IV,  (Con.  St.  c.  88,  s.  24,)  ponding  Imp. 
Mid  that  it  is  expedient  that  that  enactment  should  extend  ^^ 
to  cases  of  intestacy.     The  Consolidated  Statute  applies  to  Con.  St.  c. 
a  legacy  payable  solely   out  of  personal  estate  (b)  ;  and  ^^»  ^  2^- 
to  a  residue  bequeathed  by  will  of  personal  estate,  (c) ; 
but  it  does  not  apply  to  a  case  of  intestacy,  or  a  partial 
intestacy,  as  a  residue  not  disposed  by  the  will  of  a  testator ;  Does  this  sec- 
^  the  present  section  does  not,  expressly  at  least,  take  in  ^n^J^JP^^  ^ j 

— ^ of  residue  ? 

(«)  Loth  Pr.  3  ed.  392. 

Ih  Slwppatd  T.  Duke,  9  Sim.  667 ;  AshweU's  WiU,  John.  112 ;  BaUock  v. 
^»a«*,9H.  ofL.14. 

J^)  ^rior  V.  Horniblow,«2  Y.  &  C.  200}  Christian  t.  Derereux,  12  Sim. 
^*     C^o  alio  the  esMS  in  Wma  Eirs.  6  ed.  1874. 
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the  latter  case.  It  applies  to  assets  distributed 
ministrator,  but  not  to  assets  retained  by  him,  j 
the  existence  of  such  assets  were  unknown  (a). 
Cases  wherein  There  are  cases  (h)  decided  on  the  Act  of  Willia 
who^M  M^  in  the  benefit  of  that  Act  has  been  denied  to  an 
sumedcharae-  who  has  become  clothed  with  the  character  of  a  i 
^W^^^t^^^.  which  event  the  ordinary  rule  applies  that  as 
tied  to  benefit  trustee  and  cestui  que  trust  time  is  not  a  bar.  The 
of  act.  arises  however  to  ascertain  when  the  executor  can 

What  acts  in-  ^^  regarded  merely  as  such  and  becomes  tinistc' 
vest  an  exe-    is  said  (d),  this  "  is,  it  seems,  in  the  case  of  a  legac; 

character  of  ^  ^y  ^^y  ^^^  which  amounts  to  an  assent  to  the  I 
trustee.  and  in  the  case  of  a  residue,  by  its  being  ascertai 

out  more  specific  appropriation,  but  not  until  it 
ascertained."  As  regards  the  case  of  a  residue,howe 
is  a  discrepancy  between  the  various  decisions  (j 
legacy  is  bequeathed  sinipliciter,  and  not  to  the 
on  trust,  still,  if  the  executor  by  any  act  of  his  < 
himself  trustee  for  the  legatee,  the  principle  of 
v.  Munni/ngs,  will  apply  (g), 

SECTION  31. 

Trustee,  exe-  31.  Any  trustee,  executor  or  administrator  shall  be 

cutor,  &c.,  ^thout  the  institution  of  a  suit,  to  apply  by  petiti 

petition  to  Judge  of  the  Court  of  Chancery,  or  by  summons  upoi 

Jadge  of  statement  to  any  such   Judge  in   Chambers,    for   th 

oninion^ad^'^  advice,  or  direction  of  such  Judge  on  any  question  resj 

vice,  &c.,  in    . 


(a)  Reed  ▼.  Fenn,  36  L.  J.  Ch.  464. 

(b)  Phillipo  V.  Mannings,  2  My.  &  Cr.  309.  See  Harcour 
28  Bea.  803. 

(c)  See  Smith  v.  Day  2  M.  &  W.  684  ;  Clegg  v.  Uowlnnd.  L.  R 
Ewart  V.  Gordon  ;  Ewart  v.  Dryden ;  Ewart  v.  Snyder,  13  Ornnt, 
Smith  y.  Smith,  1  Drew.  &  Sm.  384. 

{d)  Darby  on  Limitations,  119. 

(e)  Dix  V.  Burford,  19  Bea.  409.  Sec  judgment  in  Brougbau 
19  Bea.  183,  184. 

{f)  Wilmott  V.  Jenkins,  1  Bea.  401  ;  Davenport  v.  Staffc 
319 ;  Bullock  V.  Downes,  9  H.  L.  Ca.  1 ;  Dinsdale  v.  Dudding 
G.  C,  265, 

(g)  Tyson  v.  Jackson,  30  Bea.  384  ;  see  also  Clegg  v.  R< 
B.  3  Eq.  368. 
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numagement  or  administration  of  tbe  trust  property  or  the  assets  management^ 
of  any  testator  or  intestate ;   such  petition  or'  statement  to  be  ^^y  of  trust 
accompanied  by  a  certiiicate  of  counsel,  to  the  effect  that  in  his  j^^  jj^^  22 
judgment  the  case  stated  is  a  proper  one  for  the  opinion,  advice,  &  23  V.  c. 
or  direction  of  the  Judge  under  this  Act,  and  such  application  ^^>  ^'    "' 
to  be  served  upon,  or  the  hearing  thereof  to  be  attended  by,  all 
persons  interested  in  such  application  or  such  of  them  as  the  said 
Judge  shall  think  expedient ;  and  the  trustee,  executor  or  admi- 
nistrator acting  upon  the  opinion,  advice  or  direction  given  by 
the  said  Judge,  shall  be  deemed,  so  far  as  regards  his  own  respon- 
rilnlity,  to  have  discharged   his  duty  as  such  trustee,  executor, 
or  administrator,  in  the  subject  matter  of  the  said  application  ; 
Provided,  nevertheless,  that  this  Act  shall  not  extend  to  indem- 
wfy  any  trustee,  executor  or  administrator  in  respect  of  any  act 
done  in  accordance  with  such  o])inion,  advice  or  direction  as 
foresaid,  if  such  trustee,  executor,  or  administrator  shall  have 
W  guilty  of  any  fraud  or* wilful  concealment  or  misrepresenta- 
tion in  obtaining  such  opinion,  advice  or  direction  ;  and  the  costs 
of  such  application  as  aforesaid  shall  be  in  the  discretion  of  the 
Jq(^  to  whom  the  said  application  shall  be  made. 

In  Lewin  on  Trusts  it  is  said  that,  "in  proceeding  under  Facts  are  not 
^8  enactment  there  is  no  investigation  of  facts,  but  the  investigated, 
correctness  of  the  petition  or  statement  is  assumed,  and  if  shewing  them, 
4ere  be  any  auppresaio  veri,  or  suggestio  falsi,  the  order  produced. 
^  the  Court,  2>'>'0  tanto,  is  no  indemnity  to  the  trustee."    No 
affidavits  therefore  ought  to  be  filed,  and  the  costs  of  them 
^ould  be  disallowed  (a).    It  would  seem  that  the  order  of  The  party 
^e  Court  will  be  no  indemnity,  even  though  the  mistate-  ^pplyi^^g  no* 
*^*^t  or  concealment  were  not  wilful  (b) :  the  language  of  statements 
^«  proviso  affords,  however,  a  strong  argument  against  this  ^^troe. 
'^'iew. 

The  Court  will  not  advise  on  questions  of  construction,  No  advice  on 
^^  diflScult   questions  of  law,  affecting  the  rights  of  the  questions  of 
P^ies  interested  (c),  nor  on  matters  of  detail  which  cannot  or^of  kw.^'* 

-^«)  Re  Mug^eridge's  Trusts,  I  John.  625 ;  Re  Mockett's  Will,  ib.  628  ; 
**•  Banington's  settlement,  1  John.  &  H.  142. 

^M  Be  Barrington's  settlement,  supra,  per  Wood,  V.  C, ;  Re  Dennis 
^>».5J.N.S.  1388,  per  Stuart,  V.  C. 

Re  Hooper's  Estate,  9  W.  R.   729  ;  Re 


,  W  Hocketf  8  Will,  sapra  ;  Re  Hooper's  Estate,  9  W.  R.   75 
^^^'^i  Kttlement,  1  Drew.  &  Sm.  401  ;  Re  Evans,  30  Bea.  232 
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be  properly  dealt  with  without  the  superintendenc 
Court,  and  the  assistaace  of  affidavits  (a), 
Cages  wherein      The  Court  will  advise  as  to  investment  of  trui 
toe  court  will  pgj^yjjjgjj|.  q£  debts,  questions  as  to  relinquishing 

promising  doubtful  claims,  postponement  of  con  vers 
priety  of  conversion  of  raw  material  into  manu 
articles  (b),  and  matters  of  that  character;  It  woi 
also  that  executors  and  administrators  might,  in 
difficulty,  properly  ask  advice  as  to  notices  to  be  gi' 
time  of  distribution,  under  sec.  27  (c),  and  the  i 
for  setting  apart  a  fund  to  meet  contingent  cla 

The  petition.  The  petition  should  state  distinctly  the  particul 
tion  whereon  advice  fee.  is  sought,  and  not  merely  s 
facts,  and  ask  for  advice  generally,  (e) 

Service  of  ^^  ^^^  been  held  that  the  petition  shoidd  not,  in 

petition.  instance  be  served  on  any  one,  but  that  applicatioi 
be  made  in  Chambers  as  to  the  parties  on  whom 
should  be  made  (/).  But  Kindersly,  V.  C,  stated 
Judges  had  agreed  on  a  different  practice,  and  held 
petitioner  must  serve  such  as  he  thinks  proper, 
bring  on  the  petition  merely  with  a  view  to  ascert 
shoidd  be  served  (g). 

Petition  of         The  Court  will  act  on  the  petition  of  a  cestui  que  i 

one  of  aeveral  ^^  ^f  ^^^  ^f  several  trustees  (i). 

interested.  .  ^  ^     .  . 

Section  is  ^^^®  section  applies  to  cases  ansmg  on  mstrumt 

retrospective,  cuted  before  the  Act  (k). 

SECTION  32. 

Every  trust  ^^*  Every    deed,   will,   or   other   document  creating 

instrnment  to  either  expressly  or  by  implication,   shall,    without  pre 

be  deemed  to  ^^^^  clauses  actually  contained  therein,  be  deemed  to  • 

contain  clans*  >  *^  , 

es  for  the  in-  clause  in  the  words  or  to  the  effect  following,   that  is  t 

(a)  Re  Barrington's  settlement,  1  Johns.  &  Hem.  142. 
(6)  Re  Caldwell  Estate,  2  Ch.  Chamb.  Rep.  150. 
(c)  See  remarks  on  that  section.      {d)  See  remarks  on  sec. 
(e)  Re  LorenZy  supra.  (f)  Re  Muggeridge,  sap 

(g)  Re  Green,  6  J.  N.  S.  630.  (h)  Re  Ward,  14  W.  R. 

(t)  Re  Mnggeridge,  supra.  (k)  In  re  Simson,  IJohr 
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''That  the  trustees  or  trustee,  for  the  time  being,  of  the  said  demni^  snd 

deed,  will   or  other  instrument,  shall  be  respectively  charge-  reimburse- 

aMe  only  for  such    moneys,   stocks,    funds,    and  securities  «« trustees. 

they  shall    respectively  actually  receive,  notwithstanding    their  Imp.  Act  22 

respectively  signing    any  receipt   for    the  sake    of  conformity  *^^ '^*  ®' 

and  shall    be  answerable  and    accountable  only  for  their  own     ' 

acts,  receipts,  neglects,  or  defaults,  and   not  for  those  of   each 

other,  nor  for  any  banker,  broker,  or  other  person  with  whom 

any  trust  moneys  or  securities  may  be  deposited  ;  nor  for  the 

insufficiency  or  deficiency  of  any  stocks,    funds,  or  securities  ; 

iK)r  for  'kDj  other  loss,  unless  the  same  shall  happen  through 

their  o^n   wilful  default  respectively  ;    and   also  that  it  shall 

be  lawful  for  the  trustees  or  trustee  for  the  time  being,  of  the 

ttid  deed,  will    or  other  instrument,  to   reimburse  tliemselvcs 

or  himself,  or  pay  or  discharge  out  of  the  trust   premises  all 

expenses  incurred   in  or  about  the  execution  of  the  trusts  on 

powers  of  the  said  deed,  will  or  other  instrument." 

In  the  Bill,  as  introduced  by  Lord  St.  Leonards,  the  sec-  The  gist  of 
tion  corresponding  to  this  contained  a  declaration  that  the  ^^®  I™P-  ®°" 
clause  referred  to  should  be  construed  favorably  to  trustees,  clause  that  it 
^hich  declaration  was   in  fact  the  gist  of  the  proposed  should  be 
enactment,  for  reasons  which  will  presently  appear.     This  favorably  to 
declaration   was,  however,   struck  out  in  the   Commons,  ^"^t«««- 
4ough  the  whole  section  was  introduced  simply  with  a 
^ew  to  its  enactment  (a). 

The  clause  referred  to  in  this  section  has  been  commonly  The  indemni- 
^^  by  conveyancers  for  many  years,  but  latterly  it  has  ^7  pofessed 
^t  with  disapproval  as  tending  to  mislead.     It  has  been  not  tobe 
said  that  the  clause  adds  nothing  to  the  security  of  the  ^^^  ^^' 
^'Tistee ;  that  equity  infuses  such  a  proviso  into  every  trust 
deed,  and  that  the  Court  has  regarded  it  as  immaterial 
^tether  a  trust  deed  contains  such  a  provision  or  not  (6)- 
ft  is  superfluous  where  there  is  no  default,  and  unavailing 
^nere  there  is.     Thus  where  a  trustee  signs  a  receipt  with 
*  ^trustee  for  the  sake  of  conformity  merely,  (the  person  • 
paying  being  entitled  to,  and  indeed  secure  only  on,  the 
•'^^  I'eceipt)  (c),  he  could  always  shew  that  he  was  not 

(^)  Sugden  Stat.  2  ed.  323.  (6)  Lewin  on  Trusts,  3  ed.  317. 

'^  ^ee  remarks  on  s.  9  of  Con.  Stat.     10,  p.  i-4,no5. 
6 
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chargeable  for  the  receipt  of  the  moneys,  and  that  they 
were  in  feet  received  by  his  co-trustee  :  on  the  other  hand, 
if  he  unnecessarily  allow  his  co-trustee  to  retain  the  money, 
or  do  not  see  to  its  proper  application  and  investment,  this 
section  will  not  protect  him  on  loss  consequent  on  such 
neglect  (a),  "  nor  will  the  protection  purporting  to  be  given 
in  respect  of  the  insufficiency  and  deficiency  of  securities 
and  in  respect  of  any  other  lossas  not  happening  througl 
the  wilful  default  of  the  trustees,  in  any  manner  exonerate 
them  from  the  diligence  and  vigilance  which  they  are  bound 
to  use,  as  well  in  respect  of  the  selection  of  investments,  as 
in  other  matters  pertaining  to  the  trust."  (6). 

In  one  case  (c)  the  indemnity  clause  was  to  the  effect  givei 
in  this  section,  and  U>  it  was  added  "  that  no  ti-ustee  payin__ 
or  consenting  to  the  payment  to  a  co-tnistee,  with  a  hondfiA 
'intention  of  accelerating  the  trust,  shall  be  res|X)nsible  fc 
the  conduct  or  misconduct  of  the  trustee  receiving  tla 
same,  nor  answemble  for  his  application  or  misapplicatic^ 
of  such  money,  or  any  part  thereof,"  A  suit  was  institute: 
charging  the  trustee  with  breaches  of  trust,  whereby  th: 
trust  funds  had  been  lost ;  what  the  i)articular  breaches  we* 
does  not  appear.  The  defendant  said  he  took  no  more  tha- 
a  formal  and  nominal  part  in  the  trust,  but  admitted  the 
he  had  signed  some  receipts,  after  signature  by  his  co-true 
tee,  which  enabled  the  co-trustee  to  receive  the  monejr 
and  he  relied  on  the  indemnity  clause.  The  following  i 
the  judgment  of  the  Master  of  the  Rolls  :  "  I  am  of  opini(^ 
that  this  clause  does  not  exonerate  a  trustee  from  the  cor 
sequences  of  any  acts  by  which  the  money  has  been  misaj^ 
plied.  This  clause  is  constantly  brought  forward  to  san* 
tion  the  misapplication  of  trust  moneys,  but  until  it 
provided  by  the  instrument  creating  the  trust,  that  tt 
trustee  shall  be  liable  for  no  breach  of  trust,  provided  1: 
does  not  obtain  a  personal  advantage,  I  shall  not  consid^' 


\ 


(a)  See  Lewin  on  Trasts,  3  ed.  305 ;  see  also  notes  to  Townlej  t.  SW* 
borne,  and  Brice  v.  Stokes,  2  W.  &  T.  Lg.  Ca.  Bq.  793. 

(6)  Davidson  Conv.  Vol.  3,  2  ed.  182. 

(c)  Brnmridge  v.  Brumridge;  27  Bea.  5. 
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the  clause  as  giving  a  trustee  the  right  or  liberty  of  conniv- 
ing at  a  breach  of  trust.  Even  if  an  instrument  containing 
such  an  inconsistent  clause  were  brought  before  me,  I  express 
^  opinion  on  the  result ;  but  until  it  is,  I  cannot  allow  a 
trustee  to  say,  that  it  is  not  his  business  to  act  properly  in 
the  performance  of  his  duty  as  trustee.  The  defendant  is 
liable,  because,  by  signing  the  receipt,  he  has  enabled  his 
co-trustee  to  obtain  and  misapply  the  tnist  money." 

It  may  be  gathered  from  what  is  above  stated  that  the 
clause  in  question  does  not  vary  the  law  for  the  protection 
of  trustees ;  it  is  important  that  the  law  on  the  subject  should 
be  known,  as  it  is  said  that  the  clause  tends  to  mislead  by 
its  being  taken  by  trustees  in  a  strict  literal  Sense  (a).  The 
a-bove  cases  are  based  on  the  principle  that  a  trustee  should 
either  decline  the  trust,  or  resign  it,  unless  he  is  prepared 
to  devote  to  it  as  much  attention  as  he  would  to  his  own 
*ffiurs,  or  rather,  perhaps,  as  an  ordinarily  careful  and 
pnident  man  would  to  his  own  affairs  (6).  Still,  as  above 
^ted,  Lord  St.  Leonards  had  in  view  in  introducing  the 


(a)  SDavidaoD  Conv.  2  ed.  184. 

(6)  Id   Bofltock  v.   Flojer,    L.  R.  1  Eq.  26,  a  trustee  had  handed 

^  Bom  of   £400    to    his  solicitor,     a   man    of  '^good    repute    and 

^xt«Q8ive  practice,"   as    stated    in  the   report,    to  invest.      The  so- 

^citor  proressed  to  have  invested  the  sum,  and  handed  the  trustee  a 

poodle  of  deeds,  &c.,  relating  to  the  title,  including  a  document  purport- 

^g  to  be  a  copy  of  court  rollj  and  to  shew  that  one  Stephenson  had  made 

^Barreoder  of  the  copyholds  in  question  to  the  trustee  as  security  for  the 

^^.    From  the  time  of  the  alleged  investment,  in  1853,  to  the  death  of 

l^aolicitor,  in  1863,  the  interest  was  regularly  paid  through  the  solicitor. 

NoUung  appeared  in  the  lifetime  of  the  solicitor  to  raise  any  doubts  as  to 

'^  inte^tj ;  but  shortly  after  his  death  it  was  discovered  that  he  had  been 

Nlty  of  gross  fraud,  had  never  advanced  the  money  to  Stephenson,  and 

^  no  surrender  had  in  fact  been  made  by  Stephenson.    There  was  no 

v^ipt  by  Stephenson  for  the  money  among  the  papers  handed  over  by 

*«  solicitor  to  the  trustee.    The  Master  of  the  Rolls  in  giving  judgment 

*W:  ''The  case  is  too  clear  for  argument;  the  liability  of  the  trustee  is 

*  BMtter  of  every  day  occurrence  in  the  Court  If  the  trustee  had  handed 
om-  tile  £400  to  the  solicitor,  and  ho  hod  not  invested  it  at  all,  but 
«mp|y  re^i^eci  j^  for  his  own  use,  there  could  be  no  doubtof  the  trustee's 
'•oility.    This  is  simply  the  case  of  a  person  employing  his  servant  to  do 

f?.'^^  and  the  servant  deceiving  him ;  and  any  loss  so  occasioned  must 

*  '  ^^  the  employer,  and  not  on  the  cestui  qu£  trust.  Of  the  two  innocent 
j^rsoog^  therefore,  one  of  whom  must  suffer  by  the  wrongful  act  of  the 

'Citor,  the  loss  must  fall  on  the  trustee  who  employed  him,  and  did  not 
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fjection  corresponding  to  thiB,  that  the  law  should  be  re- 
laxed in  favor  of  trustees  [a; ;  and  the  English  L^islature 
lia-s  recently  conferred  benefits  in  aid  of  informal  convey- 
ancing, and  jx^wers  on  those  occupying  a  fiduciary  position 

SECTION  33. 

In  CAM  of  fier-  3'^'  When  any  {len^m  shall,  after  the  thirty-first  of  December, 
*"^  ^P^^  ^^^  thousand  eight  hundred  and  sixty-five,  die  seized  of  or  entitled 
t/^  186''  ^  *°^  estate  or  interest  in  any  laud  or  other  hereditaments, 
inori;(iigef  on  which  shall  at  the  time  of  his  death  be  charged  with  the  }>aymeDt 
bis  n»ftl  V^p-  of  any  sum  or  huihh  of  money  by  way  of  mortgage,  and  such 

take  all  the  precautions  he  might  have  taken  against  being  deceived. 
The  fund  most  be  replaced  with  mterest  at  4  per  cent.'' 

In  the  same  case  tne  Master  of  the  Rolls  referred  to  another  of  a  simi- 
lar nature,  which  had  been  before  him,  as  fjllows:  ''The  solicitors,, 
exercising  every  possible  precaution,  found  what  appeared  to  be  aik- 
unimpeachable  security  on  treeholds  vested  in  A.  B.  in  fee  simple j  but- 
the  title  to  which  depended  on  a  forgery  by  A.  B.  In  that  case  I  had 
considerable  doubt  whether  the  trustee  could  be  made  liable  for  the  loss 
occasioned ;  but  I  was  not  called  on  to  decide  the.point." 

In  ex  parte  Lewis,  1  Gl.  k  J.  69,  assignees  of  a  bankrupt  put  up  tho 
estate  in  two  lots,  and  bought  them  in  bond  fide ;  afterwards,  on  a  resale^ 
there  was  a  gain  on  one  lot  and  a  loss  on  the  other,  the  balance  on  the 
whole  being  in  favor  of  the  estate )  they  were  compelled  to  account  for 
tho  diminution  of  price  on  the  one  lot  without  being  allowed  to  set  off  the 
increase  on  the  other.  In  Lewin  on  Trusts,  it  is  said  that  the  same  prin- 
ciple was  applied  to  trustees  in  Taylor  v.  Tabrum,  6  Sim.  281.  In  Eng- 
land, in  cases  of  this  nature,  trustees  are  protected  by  23  k  24  Vice  . 
145,  secR.  1  &  2. 

In  Robinson  v.  Robinson,  11  Bea.  371,  it  was  held  that  where  trustees 
had  made  several  distinct  investments  not  authorized  by  the  trust,  on 
some  of  which  a  loss  had  occurred,  and  on  others  a  gain,  that  they  should 
be  charged  with  the  loss,  and  also  account  for  the  gain,  without  an^ 
right  of  sot  off.  This  case  was  revetsed  on  another  point,  not,  however, 
affecting  tho  decision  on  this  question.  The  principle  of  this  case  is 
that  the  trustee  shall  derive  no  benefit  whatever,  directly  or  indirectly^ 
from  a  dealing  with  trust  funds,  or  from  a  breach  of  trust,  and  that  b) 
being  allowed  to  set  off  he  would  virtually  either  not  have  been  made 
responsible  for  the  breach  of  trust,  or  have  profited  by  his  dealing  witl 
the  funds.  Lord  St.  Leonards,  in  1859,  introduced  a  bill  to  relieve  ic 
such  cases;  (W.  &  T.  L^.  Ca.  £q.  vol.  2,  2  ed.  748)*,  and  considering 
the  difficulty  there  sometimes  is  in  knowing  on  what  securities  trusteei 
may  invost  under  the  various  clauses  for  investment,  without  being  guilQ 
of  a  breach  of  trust,  (Mant  v.  Leith,  15  Bea.  524),  the  case  has  an  appear 
ance  of  hardship. 

{a)  A  Bill  was  also  introduced  by  Lord  St.  Leonards,  in  1859,  to  al 
low  trustees  to  set  off  gains  against  losses  on  investments  not  authorize^ 
by  the  trust. 

(6)  Imp.  Stat.  23  ft  24  Yiq.  c,  145, 
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person  shall  not,  by  his  will  or  deed,  or  other  docament,  have  paid  out  of 
signified  any  contrary  or  other  intention,  the  heir  or  devisee  to  ^"ch  property 
whom  such  land  or  hereditaments  shall  descend  or  bo  devised,  ^^^  persoual 
shall  Dot  be  entitled  to  have  the  mortgage  debt  discharged  or  estate. 
ntis£ed  out  of  the  personal  estate,  or  any  other  real  estate  of  such  J™P'  ^^^  ^  * 
person,  but  the  lands  and   hereditaments  so  charged    shall,  as  113, 
between  the   different  persons  claimiug  through  or  under  the 
deceased  person,  be  primarily  liable  to  the  payment  of  all  mort- 
gage debts  with   which  the  same  shall  be  charged,  every  jiart 
thereof  according  to  its  value,  bearing  a  proportionate  jiart  of 
the  mortgage  debts  charged  on  the  whole   thereof;    Provided  Proviso, 
always,  that  nothing  herein  contained  shall  affect  or  diminish  any 
right  of  the  mortgagee  on  such  lands  or  hereditaments  to  obtain 
M  payment  or  satisfaction  of  his  mortgage  debtn,  either  out  of 
the  personal  estate  of  the  person  so  dying  hh  aforesaid  or  other- 
^ ;  Provided  also,  that  nothing  herein  contained  nhall  afTect  Proviso, 
the  rights  of  any  person  claiming  under  or  by  virtue  of  any  will, 
d^  or  document  already  made  or  to  be  made  before  the  first 
^J  of  January,  one  thousand  eight  hundred  and  sixty-six. 

This  section  is  taken  from  an  Imperial  Act  commonly 
known  as  Locke  King  s  Act. 

Prior  to  the  Act,  in  accordance  with  the  general  rule  that  The  old  law. 
tne  personal  estate  is  the  primary  fund  for  payment  of  debts, 
w^e  heir-at-law  or  devisee  was  entitled  to  have  the  mortgage 
«ebt  paid  out  of  such  estate,  and  the  land  thus  exonemt^d, 
"the  debt  were  of  the  devisor's  or  testator's  own  contracting 
^f  had  been  adopted  by  him  as  his  own  (a). 

The  Act  extends  only  to  "  any  estate  or  interest  in  any 
'^nds  or  other  hereditaments,"  and  therefore  as  regards  pro- 
P^y  not  witliin  those  terms  the  law  remains  as  before. 

The  section  does  not  extend  to  leaseholds  (b),  by  reason  jj^jg  gection 
^  its  referring  to  descent  and  devise,  heir  and  devisee ;  does  not  ap- 
aad  the  21st  section  would  not  make  it  so  apply.  |J^,^^  "^^^^^^^ 

It  does  not  apply  to  the  lien  of  a  vendor  for  unpaid  pur-  qq^  ^^  y^nd- 
'^haae  money  (c),  and  such  a  Uen  is  not  a  "  mortgage"  within  or's  lien, 

(^)  As  to  what  does  or  does  not  amount  to  an  adoption  of  ihe  debt, 
■*notetio  Duke  of  Ancasier  v.  Mayer,  1  W.  &  T.  Lg.  Ca.  680. 

(M  SdoQion  T.  Solomon,  10  Jnr.  N.  S.  331. 

i^)  Hoodv.  Hood,  3  J.  N.  S.  684. 
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the  Act ;  but  it  applies  to  an  equitable  mortgage  by  deposit 

of  title  deeds  (a), 

nor  to  a  mer^      It  applies  only  where  there  is  a  defined  and  specific  charge 

*  n!l '^^^^tvn  ^^^^  ^  siHxnfieil  estate ;  and  a  general  charge  on  real  estate 

waIit  in  aid   bv  a  testator  in  aid  of  his  personal  estate,  does  not  come 

of  pe'»-^a^«y-  within  the  definition  of  a  "  mortgage''  on  the  real  estate  in 

the  hands  of  the  devisee,  unless  and  until  the  amount  has 

Kvn  acouratoly  defined,  and  the  de\Tsee  has  expressly  taken 

the  estate  subject  to  such  ascertained  charge  (b). 

An  heir  taking  by  descent  after  the  operation  of  the 
will  not  c^^me  within  the  last  proviso,  and  so  will  not 
entidcvi  to  exoneration,  though  the  mortgage  reserving  ih 
equity  of  nxlemption  to  the  mortgagor  and  his  heirs  w; 
oxeouteil  Wfore  1st  Januarv,  1866 :  for  he  takes  immedi< 
Tde  a:v  o:   ately  ft»m  his  ancestor,  and  not  under  the  deed  (c) :  neiih< 
i*>e  %'....         wvnild  ho  be  s*^*  entitled  merely  because  the  personalty  is  be 
quciithe^l  by  a  will  made  before  1S66  fd).    Where  a 
claims  imder  a  will  dated  before  1S66.  he  wiD  be  within  th- 
pn>viso.  and  ontitlixl  to  exoneration,  though  the   devi 
u»v  have  excouteil  another  will  ailer  that  date,  which,  wii 
v>ut  aAvting  the  dovi^o,  o^^^rates  as  a  republication  of 

N;r«-><"*--'c:        -^5^  Tv^?*rvis  the  st^idv^aiion  of  a  "^  contranr  or  other  i 
,'z  ",v\;:r«j7  •c.-:-£..^r. "  :«  n:>s:yvt  ofnou-^xo'-uration.  it  has  been  held  thj^^'t 
if.  ,\    ■    '    A  :uer\*  vUreotior.  Vv  tho  testator  ir-at  his  debcs  **  shall 
lui'.i  AS  :5^v*r*  as  :uay  Iv '   ^^  .  v^r  ^iio^dvi  Iv  paid  by  his  "  e 
«v.::crs  x\::  v^i"  his  es:ate  *    ;  ,     whioh  w.><iU  include 
rtiSfc:«f ' .  vvr  r.:^'rt'Iv  ■  out  of  r.:s  estate*  ~    \  .  is  not  a  s 
•.v?.v.v'*:ioc  v'*"  ir.;*-!::;,*::  ih^t  chr^  :*.i-.'^r;c**:ed  et«tate  should 
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T^Hiere,  however,  the  personal  estaie  is  bequeathed  on  trust 
to  pay  (a),  or  the  bequest  thereof  is  "subject  to  the  pay- 
Dttent  of  all  (the  testator's)  debts  "  (b)  a  sufBcient  intention 
Is  shewn  that  the  mortgage  debt  shall  be  paid,  and  the  land 

Lonerated ;  under  a  direction  to  pay  debts,  mortgage  debts 
included.  In  Fisher  on  Mortgages,  the  law  is  thus  stated : 
"  a  bequest  of  residuary  property  on  trust  to  sell  and  pay 
debts,  ( even  though  specialty  debts  be  mentioned  which 
do  not  include  the  mortgage  debts),  (c)  or  any  provision  of 
^  separate  fund  for  the  debt  (d),  have  been  held  to  shew 
that  the  mortgaged  estate  was  exonerated  by  the  fiind  pro- 
"^ded;  the  circumstances  that  the  testator  had  not  distin- 
guished that  debt  from  other  debts,  that  no  special  mode  of 
Payment  had  been  provided  for  it,  and  that  the  devisee  of 
^e  mortgaged  estate  was  also  an  executor  who  was  directed 
^  pay  the  debts,  and  the  consideration  that  a  gifl  of  pro- 
P^Hy  afltr  payment  of  a  debt  is  a  gift  of  so  much  only  as 
J^naains  after  pa}rment  of  it,  and  therefore  cannot  be  claimed 
^y  the  donee  free  from  it,  being  considered  to  strengthen 
the  above  conclusion/' 

It  must  be  borne  in  mind  that  English  cases  on  wills  Cases  in  Eng 
^^ecuted  after  1867  do  not  apply  here,  so  far  as  regards  a  ^^^  ^^  ^^^^ 
K^ixeral  direction  that  the  debts  or  all  the  debts  be  paid  inapplicable 
^^t  of  personalty,  as  the  Imp.  Act  30  &  31  Vic.  c.  69,  ^«r«  ««.™- 
^^lares  that  such  direction  "  shall  not  be  deemed  a  declar-  Uonthat debts 
^ion  of  an  intention  contrary  to  the  rule  [against  exone-  ^  V^^  out 
^Ution — JEd.]  established  by  the  [prior]  act,  unless  such  con-     P®"^"    y* 
^*^iy,  or   other  intention  shall  be  further  declared   by 
^oids  expressly,  or  by  necessary  implication  referring  to 
^  or  some  of  the  testator's  debts  or  debt  charged  by  way 
^*  mortgage  on  any  part  of  his  reat  estate/' 

By  the  same  act  the  word  "  mortgage  "  in  the  prior  act  and  the  same 
*^  tnade  to  extend  to  a  vendor's  lien  on  lands  purchased  by  ^  ^  vendoc^g 
^  "testator. 

(a)  Moore  v.  Moore,  1  De  G.  Jo.  t  Sm.  602. 

ib)  Eno  ▼.  Tatham,  4  Oiff.  181 ;  Mellish  ▼.  Valliiis,  2  J.  &  H.  194. 

<c)  Porcher  v.  Wilson,  12  W.  R.  1001. 

.^    ^d)  Eoo  T.  Tatam;  Mellish  ▼.  Vallins;  Moore  ▼.  Moore,  supra;  Smith 
'^  Smith,  3  GiE  263  ;  Maxwell  ▼.  Hyslop,  Lu  R.  4  Eq.  407. 
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CON  STAT.  CH.  90. 

An  Act  respecting  the  Transfer  of  Real  PrC^ 
perty,  and  the  liability  of  certain  interest:^ 
therein  to  Execution. 

Taken  from        This  Act  is  taken  mainly  from  the  Imp.  Stat.  8  and  t 

S^i'rv^'       ^^^'  ^^'  ^^^ '  ^^  history  is  as  follows  :  The  Imp.  Stat.  7  an^> 
106.  8  Vic,  e.  7G  was  passed,  having  for  its  objects  some  of  th»  M. 

features  embraced  in  the  later  Act,  but  as  it  was  somewha-^ 
faulty,  for  the  reasons  given  by  Mr.  Ker  in  his  letter  U^ 
the  Lord  Chancellor  (a),  it  was  repealed  by  the  Stat.  8  an^^ 
9  Vic.  ch.'  106,  which  was  based  on  the  suggestions  in  Md^ 
Ker  s  letter,  (indeed  framed  byhim),and  which  re-introduce^^ 
in  different  shape  some  of  the  features  of  the  repealed 
and  made  other  new  enactments.  Our  Stat.  12  Vic.  ch.  7 
was  taken  from  the  first  Imp.  Stat.,  and  was  repealed  as 
most  of  its  clauses  by  14  and  15  Vic.  ch.  7,  which,  except  i:  J 
one  or  two  particulars  hereafter  alluded  to,  followed  th^ 
Imp.  Stat.  8  and  9  Vic.  ch.  106. 

SECTION  1. 

Interpreta-  '^^^  words  and  expressions  hereinafter  mentioned,  which  in 

tion  of  certain  their  ordinary  signification  have  a  more  confined  or  a  different 
words  m  this  mg^ning^  ehall  in  this  Act,  except  where  the  nature  of  the  provi- 
sion or  the  context  of  the  Act  excludes  such  construction,  be 
interpreted  as  follows,  that  is  to  say :  the  word  ^*  Land "  shall 
extend  to  messuages,  lands,  tenements  and  hereditaments, 
whether  corporeal  or  incorporeal,  and  to  any  undivided  share 
thereof,  and  to  any  estate  or  interest  therein,  and  to  money  sub- 
ject to  be  invested  in  the  purchase  of  land  or  of  any  interest 
therein;  the  word  **  Conveyance"  shall  extend  tQ  a  feoffment, 
grant,  lease,  surrender,  or  other  assurance  of  land.  12  Y. 
c.  71,  s.  1. 

(a)  See  letter  in  Appendix. 
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SECTION  2. 

2,  All  corporeal  teuements  aiid  hereditaments  shall,  as  regards  Corporeal 

^e  oonvejance  of  the  immediate  freehold  thereof,  be  deemed  to  tenements, 
Um^  •         ^  11.    1.  ijitTT         ^o  deemed  to  be 

**e  m  grant  as  well  as  in  livery,     14,  lo  v.,  c,  7,  s.  2.  in  grant. 

The  Common  Law  loved  simplicity  and  notoriety ;  all  it 
'■Quired  for  the  creation  or  transfer  of  a  freehold  estate  in 
J^ossession  was  a  mere  oral  gift,  coupled  with  livery  of  seisin, 
*iie  gift  being  incomplete  without  livery,  unless  by  way  of 
'^"^lease  or  surrender  to  the  next  in  estate,  or  by  matter  of 
*'^ecord.    Corporeal  hereditaments  were  therefore  said  to  lie 
in  livery.    Incorporeal  hereditaments  of  certain  kinds,  as  for 
ixistance  a  freehold  remainder  created  de  novo  out  of  lands 
XXI  possession  required  livery,  (a)  and  the  estate  arose  and 
^iOok  effect  out  of  the  seisin  of  the  feoffor,  but  all  existing  in- 
corporeal hereditaments,  inasmuch  as  no  livery  could  from 
"tlieir  nature  be  made  of  them,  were  transfem'cd  by  way 
<rf  grant,  and  were  therefore  said  to  lie  in  grant. 

To  the  perfection  of  a  conveyance  by  way  of  grant,  a  deed 
^M  requisite  at  Common  Law  (b).  After  the  passing  of  the 
Statute  of  Uses,  conveyancers  availed  themselves  of  its  pro- 
virions  to  avoid  the  necessity  of  making  livery,  and  convey- 
wces  by  way  of  bargain  and  sale,  and  lease  and  release  were  Bargain  and 
adopted.  Thefirstofthese modes hadmany disadvantages ^r.^;8ale.    Lease 

it  was  ineffective  as  such,  if  not  based  on  a  consideration  of 
money,  or  money's  worth ;  to  pass  a  freehold  estate  it  was 
necessary  by  the  Statute  of  Enrolments,  27  H.  8,  ch.  10,  that 
it  should  be  by  deed,  indented  and  enrolled  :  general  pow- 
^  as  to  appoint  or  grant  leases  cannot  be  engrafted  on 
^bargain  and  sale,  (d)  and  it  is  not  adapted  to  certain  limi- 
tations as  by  way  of  shifting  or  springing  use  in  the  usual 
^^loe  and  limitations  of  marriage  settlement.     There  must 


(«)  Smith  Bl  Prop.  655,  3rd  ed.  (6)  Go.  Litt.  9  b,  172a. 

.  [()  Ai  to  these  aod  other  matters  relating  thereto,  see  Blackstone  bj 
^^  p.  298;  and,  post,  remarks  under  s.  14. 

W  Gilbert  Uses,  46;  Sugden  on  Powers,  138;  Watk.   Conv.  9th 
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be  an  estate  in  the  bargainor  of  which  seisin  can  be  had 
and  not  a  mere  right,  contingency  or  possibility  (a).     Foi 
these  reas«jns  the  conveyance  by  way  of  lease  and  release 
had  in  England,  at  least  in  all  special  conveyancing,  entirel} 
superseded  the  bargain  and  sale ;  the  release  operating  as  f 
c^inveyance  at  Common  Law,  and  not  by  way  of  transmu- 
tation of  possession.      There  was  also  the  further  reasoi 
and  advantage,  viz. :  that  the  lease  though  operating  undei 
the  Statute  of  Uses  as  a  bargain  and  sale  for  a  term,  still  did 
not  require  enrolment,  as  the  Statute  of  Enrolments  only  ap- 
plif;d  U)  freehold  estates.     The  disadvantage  was  that  twc 
dee^ls  were  recjuisite,  and  the  lease  was  frequently  lost  anc 
incapable  of  proof,  and  so  the  release,  as  such,  in  operative 
Object  and         Thfi  object  and  effect  of  the  Statute  is  to  give  to  th" 
M^on  2.       c/>nveyance  by  way  of  grant,  all  the  advantages  with  non 
of  the  disadvantages  above  explained  attendant  on  that  b; 
way  of  lease  and  release  (b).     Being  the  creature  of  th- 
Act  it  is  not,  of  course,  a  Common  Law  conveyance  as  re 
gards  an  immediate  freehold,  but  it  will  operate  in  the  sami 
way  as  regards  all  uses  and  powers   declared,   and   shoul 
bo     adopted    in    every    case    where    the    facts    do    nc 
Hinder  oth(?r  modes  of  conveyance,  as  by  way  of  surrender 
assignment,  release,  &c.,  more  appropriate.   The  word  gmn 
is  the  only  operative  word  used  in  the  Act  respecting  shoi: 
forms  of  conveyances,  Con.  Stat.  c.  91,  from   which,   ho\e 
ever,  it  must  not  be  inferred  that  as  an  operative  word  it  i 
to  supersede  all  others ;  such  was  not  the  intention  of  th< 
Legislature  ;  in  fact,  the  use  of  the  word  grant  in  the  ori- 
ginal Act,  9  Vic.  ch.  6,  was,  as  hereafter  explained  (c)  in  treat- 
ing of  that  Act,  a  singular  mistake  of  the  Legislature,  which 
may  have  led  to  fatal  consequences  if  uses  were  declared, 
for  on  the  passing  of  that  Act  lands  did  not  lie  in  grant 
The  operative  word  of  conveyance  therefore  should  be  such 
as  is  appropriate  to  the  facts ;  thus,  if  tenant   for  life  in 
possession  conveys  to  him  next  in  remainder  or  reversion 


(a)  Watk.  Conv.  9th  ed.  366,        (6)  See  12  Vic.  c.  71  sec.  2. 
(c)  See  post  Con.  Stat.  c.  91,  p.  100. 
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in  fee,  the  operative  word  should  be  surrender,  for  in  that 

cluuracter  the  conveyance  operates,  and  should  be  pleaded 

as  such. 

The  word  grant  has  a  most  extensive  operation,  it  may  Operation  of 

operate  as  a  surrender,  lease,  release,  assignment  or  other  ^^®  ^^^ 

assurance,  as  the  circumstance  may  require  (a).    So  also  a  grant  may 

conveyances,  with  other  operative  words  and  intended  to  ^P®***®  »«  » 
.  I     ^_       ,  ^  conveyance 

take  effect  m  other  modes,  may  operate  as  a  grant,  or  con-  of  diflferent   ^ 

^eyanee  of  another  character  (b).     But  it  has  been  held  ^^'^^^' 
that  the  mere  words  "  remise,  release,  and  quit  claim,"  will  tive^wor^"*^ 
not  operate  as  a  grant  (c).  may  take 

The  immediate  freehold  only  is  aflected  by  the  Act ;  by  ^^nt^c 
this  term  is  meant  the  first  of  the  existing  estates  of  free-  jmmediate 
hold :  there  was  no  necessity  for  more  extended  operation /rccAo/d  only 
to  the  Act,  as  other  estates  of  freehold  in  remainder  or  ^*®"^  *^* 
reversion  lay  in  grant  at  Common  Law,  as  being  incorporeal 
ui  their  nature,  whereof  no  livery  could  be  made. 

Questions  have  sometimes  arisen  as  to  the  mode  in  which  Where  the 
a  conveyance  is  to  take  effect,  when  it  could  operate  either  ^ords. grant, 
^  a  Common  Law  conveyance,   or  under  the  Statute   of  sell,  are  the 

Uses  by  ti'ansmutation  of  possession,  and  in  ill-fi'amed  con-  operative 

.  1  •      A  n   ^  words,  does 

veyances  smce  this  Act,  questions  of  the  same  nature  may  the  convey- 

arise.    Thus  if  A,  seized  in  fee,  should,  for  a  pecuniary  con-  a^^ce  operate 
sideration  expressed  to  be  paid  by  B,  grant,  bargain  and  sell  q^  M^^bar- 
toBtotheuseof  C;  in  whom  is  the  legal  estate?  A  question  gain  and  sale? 
only  settled   by  determining  whether  the  deed  operates 
under  this  Act  as  a  statutory  grant,  operating  like  a  Com- 
mon Law  conveyance,  or  as  a  bargain  and  sale,  under  the 
Statute  of  Uses.     So  again,  if  A,  using  the  opei'ative  word 
grant  only,  has  conveyed  to  B,  to  the  use  of  or  in  trust  for 
C,  on  a  pecuniary  consideration  expressed,  and  the  inten- 
tion were  manifest  that  B  should  have  the  legal,  and  C 
only  tha  equitable  estate,  would  the  deed  to  carry  out  such 

(tt)Co.  Uit.  301  b  ;   Davidson  Conv.  vol.  1,  3rd  ed.  p.  69. 

{h)  Cameron  v.  Gunn,  25  Q.  B.  U.  C.  77  j  Acre  v.  Livingstone,  26  Q. 
fi-  ^.  C.  282. 

(c)  Acre  ▼.  Lavingston,  snpra.  Hagarty  J.  (^iss. }  see  remarks  on  Con. 
^c.  91,  post,  p.  100, 
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FeoffmectB. 


intention  be  construed  to  operate  as  a  bargain  and  sale  on 
the  principles  above  referred  to  (a)  ?     It  would  seem  that, 
in  the  first  case  put  certainly,  and  in  the  second  case  pro- 
bably, the  intention  as  collected  from  the  whole  deed  would 
govern  ;  if  no  intention  were  apparent  .the  grantee  might 
elect  (6).     In  some  cases  it  is  said  that  where  a  deed  may 
operate  at  Common  Law,  or  by  way  of  use,  it  shall  operate 
under  the  former  mode,  unless  the  grantee  otherwise  elect 
for  his  benefit  (c) ;  but  in  applying  this  principle  it  musU 
be  borne  in  mind  that  a  conveyance  operating  under  thia 
Act  is  not  of  course  a  Common  Law  conveyance,  though  it: 
operates  as  such  in  regard  to  the  uses  declared  by  it. 

SECTION  3. 

Feoffments,  3.   A  feoffment,  otherwise  than  by  deed,  shall  be  void  at  la 

™f^°?j     "and  no  feoffment  shall  have  any  tortious  operation,     14,  15  V 
to  be  void.  ^        o  J  I  y 

c.  7,  s.  3. 

As  mentioned  under  the  last  section,  a  mere  oral  gift 
sufficient  to  convey  a  freehold  at  Common  Law,  but  liver""" 
of  seisin  was  requisite;  a  charter  usually  accompanied  th-* 
feoffment  as  evidence  of  the  transaction,  and  was  therefor — 
worded  in  the  past  as  well  as  the  present  tense ;  a  forr^ 
which  is  uselessly  (except  in  deeds  of  disclaimer)  sometimes 
continued  in  conveyances  at  the  present  day.  By  the  Sta^ 
tute  of  Frauds  a  writing  and  signature  were  enjoined,  an— 
now  sealing  is  requisite:  it  would  seem,  however,  that  it  S 
open  to  contention  that  the  sealing  and  delivery  by  the  part;^ 
creating  the  estate  will  supersede  the  necessity  of  his  si@ 
nature,  notwithstanding  the  Statute  of  Frauds,  and  thS 
not  only  as  to  feoffments  but  as  to  other  assurances  (d). 

A  feoffinent  was  an  assurance  of  greater  power  than  an_ 

(a)  Ante  p.  51. 

(6)  Shelford  Statutes,  729,  note  v,  7  ed.  and  cases  there  cited  ;  Sml  ^ 
Rl.  Prop.  3  ed.  866  j  1  Haves  Con  v.  5  ed.  162;  Roe  v.  Tranmarr, 
Smith,  Lg.  Ga.  5  ed.  450;  Haigh  v.  Jaggar,  16  M.  A  W.  526. 

(c)  Haigh  V.  Jaggar,  16  M.  &  W.  541 ;  Hejward's  case,  2  Rep.  35  "■ 
Miller  V.  Green,  8  Bing.  92. 

(d)  Cherry  v.  Heming,  4  Ex.  631 ;  Aveline  v.  Wbisson,  4  M.  &  G.  80^ 
Tapper  ▼.  Foulkesi  9  C.  B.  N.  8.  lOljOrguendo-j  see  further  post,pp.  60y( 
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oiher  (a).     By  it,  coQtingent  remainders  depending  on  par- 
Ucolar  estates  could  be  barred  or  destroyed  (6);  it  de- 
stroyed powers  appendant  or  in  gross ;  if  made  by  tenant 
in  tail  in  possession,  for  a  fee  simple  absolute,  it  worked  a 
iiKontimiance,  which  tolled  or  took  away  the  right  of 
entay  of  the  issue  in  tail,  as  also  of  the  remainder-man  or 
reversioner,  and  left  but  a  right  of  action,  to  be  enfoiced 
by  the  peculiar  writ  of  formedon  (c) ;  when  made  by  a 
person  in  actual  possession,  though  wrongfully  so,  yet  if  Tenant  for  a 

not  a  mere  temporary  trespasser,  it  had  the  effect  of  pass-  !©?«  estate 

*  *'  "^  .  '■  might  convey 

ing  fry  wrong  the  estate  of  which  feoffment  was  made ;  a  fee  by 

thus,  on  a  feoffinent  in  fee  by  a  disseisor  or  mere  tenant  ^^ong, 

at  will,  the  feoffee  took  a  fee  by  wrong,  the  true  owner  of 

the  freehold  was  disseised,  remainders  and  reversion,  if  any, 

were  divested  or  displaced,  so  that  each  (strictly  speaking) 

ceased  to  have  any  estate,  which  was  turned  to  a  right  to 

be  enforced  on  proper  occasion  (d).    The  consequence  of  any  but  such 

such  tortious  conveyance  (other  than  by  tenant  in  tail)  J^^^^  * 

was  immediate  forfeiture  of  the  feoffor's  estate  (e).     As  by 

the  Act  a  feoffment  has  no  longer  a  tortious  operation,  so 

now  it  will  work  no  forfeiture  (f), 

SECTION  4. 

4.  A  partition  and  an  exchange  of  any  land,  and  a  lease  required  Partition  or 
^y  law  to  be  in  writing  of  any  land,  and  an  assignment  of  a  |^c»\*^nge  of 
^ttel  interest  in  any  land,  and  a  surrender  in  writing  of  any  anlessbjdeed 
l«id,  not  being  an  interest  which  might  by  law  have  been  created  to  be  void. 
vithoQt  writing,  shall  be  void  at  law,  unless  made  by  deed.     14, 
15V.C  7,8.  4. 

Parceners,  inasmuch  as  the  estate  in  co-parcenary  was 
^  on  them  by  act  of  law,  were  at  Common  Law  com- 
pellable to  make  partition,  and  might  have  done  so  by 

(a)  See  Smith's  Real  Prop.  3  ed.  661.     (6)  Archer's  case,  1  Rep.  66  b. 

(c)  Co.  Litt.  327.  A  discontinuance  no  longer  tolls  a  right  of  entry, 
^.  St.  ch.  27,  sec.  80,  and  the  writ  of  formedon  is  abolished  with  real 
•ctions. 

(^)  1  Bl.  Com.  by  Stephen,  519 ;  Co.  Litt.  327  :  Smith  Rl.  Prop.  .3  ed. 
(<)  2  BI.  Com.  274.  (/)  Shelford  Sts.  7  ed.  p.  624,  note  k. 
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Partition—     parol  {O')  I  tenants  in  common  and  joint  tenants  t 
how  enforced  compellable  by  31  H.  8,  c.  1,  &  32  H.  8,  c.  32  (* ).  The 

at  common  *^  .  . 

law  and  under  was  enforced  by  writ  of  partition,  proceedings  on  wl: 

early  stotutes,  r^ated   by  8  &   9   Wm.   3,  ch.  31 :  this  writ 
abolished  (c)  and   other  modes   of  partition   sul 

in  equity,  ^l^^  right  of  partition  also  existed,  and  might  ha 
enforced,  in  equity  (d) ;  so  may  it  yet ;  in  fact,  as 
equitable  fees  simple,  the  Court  of  Chancery  has  e 
jurisdiction  (e).  The  power  of  a  Court  of  Equity 
partition  in  cases  of  legal  estates  was  placed 
Eldon  on  the  ground  of  extreme  dilBiculty  attendiu] 
.  of  partition  at  law ;  this  was  complained  of  as  t 
on  the  writ  of  partition,  as  an  usurpation  of  autho 
as  wresting  from  the  Courts  of  Common  Law  theii 
exclusive  jurisdiction  (f).     Partition  is  now  compe 

32  Vic.  C.33.  the  Act  of  32  Vic,  and  regulated  by  that  Statute  i 

Con.  St  c.  82.  Stat.  c.  82.  sees  46,  47,  48,  49,  under  which  also  I 
tions  to  sell,  the  difficulties  which  arose  formerly : 
partible  nature  of  the  property  can  be  overcome. 

IIow  made  at      Parceners  being  compellable  at  Common  Law 

common  law.-       ....  .   '».  i  j  x      ir*  i    • 

partition,  might  have  done  so,  as  to  things  lying  : 
or  grant,  without  deed,  so  also  might  tenants  in  co] 
to  things  lying  in  livery  (g) ;  but  joint  tenants  of  f 
corporeal  or  incorporeal,  and  tenants  in  common  < 
poreal  hereditaments  where  no  liver}'^  was  had,  c< 
have  made  partition  without  deed,  by  reason  of 
tutes  (h). 

Prior  to  this  Act  the  Statute  of  Frauds  enjoined 
and  all  volwntary  partitions  are  rec^uired  to  be  by 
the  Act  of  32  Vic. 
Eflfect  of  deed      As  between  parceners,  the  effect  of  a  deed   of 
of  partition.    ^^^  j^gs  than  a  grant.     It  did  not  operate  by  a  ne 

(a)  2  Bl.  Com.  189  j  Watkins  Conv.  9  ed.  163,  note. 

(6)  2  Bl.  Com.  185,  194.  (c)  Con.  Stat.  c.  27,  sec.  78 

{d)  Agar  v.  Fairfax,  17  Ves.  533;  2  W.  &  T.  Lg.  Ca.  2  ed. 

(c)  32  Vic.  c.  33,  ss.  38,  43,  44. 

(/)  Note  bjr  Hargrave  to  Co.  Litt.  169  a. 

(g)  litt.  8.  250 )  Co.  Litt  169  a.         (h)  Co.  Litt.  169  a. 
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titare  of  the  seisin,  as  parceners  had  already  the  entire 
seisin  by  descent ;  it  simply  dissevered  the  unity  of  pos- 
Beaeion,  and  made  no  degree  in  the  title :  thus  land  derived 

«  parte  mcUemd  would  still  partake  of  the  quality  of  a 

maternal  estate  for  purposes  of  descent. 

It  may  be  questionable  whether  an  estate  can   now  de-  Can  an  estate 
acend  in  co-parcenary,  as  Con.  Stat.  ch.  82,  s.  38  directs  that  ^^  co-parcena- 
when  an   inheritance   descends,   the   heirs  shall   take  as 
tenants  in  common. 

As  between  parceners  also  there  was  a  condition  im-  On  partition, 

plied  in  law  that  if  either  were  evicted  after  partition,  she  ^*r^°^y  i™- 
,  ...        plied  on  evic- 

might  re-enter  on  the  other  shares  and  avoid  the  partition;  tion. 

if  however  she  had  aliened  her  whole  estate,  neither  she 
nor  her  alienee  had  any  right  of  re-entry  (a).     Such  con- 
dition did  not  exist  between  joint  tenants  and  tenants  in 
common.     The  reason  is  said  to  be  that  as  at  Common  Law 
parceners  were   compellable  to   makjB  partition,  that  law 
took  care  that  they  should  not  be  prejudiced  thereby  (b). 
Wliatever  may  be  the  effect  of  the  Act  of  32  Vic,  as  to 
right  of  re-entry  in  cases  governed  by  it  (see  sec.  24),  and 
wibjefct  also  to  the  question  above  alluded  to,  as  to  whether 
estates  can  now   descend  in  co-parcenary,  it  would  seem 
that  at  least  on  a  voluntary  partition  of  an  existing  estate 
in  co-parcenary,  a  condition  of  re-entry,  as  at  Common 
Iaw,  will  still  be  implied,  and  section  10  of  this  Act  does 
Jiot  restrain  such  result.    The  Imperial  Act  expressly  enacts 
^hat  a  partition  shall  not  imply  a  condition  of  re-entry. 

An  exchange  (c)  is  a  mutual  grant  of  equal  interests.  Exchange. 
4e  one  in  consideration  of  the  other,  as  a  fee  for  a  fee,  an 
*^te  for  life  for  an  estate  for  life,  perfect  only  on  actual 
entry. 

The  word  exchange  is  the  only  opei'ative  word,  and  is    The  word 

(a)  Smith  Bl.  Prop.  684,  .Srded.,  referring  to  2  Cruise  Te.  19,  s.  30: 
B'^aiSj  Co.  Litt.  173  b. 

(^)  Smith  Rl.  Prop.  3rd  ed.  685. 

Jcj^Sec  further,  Smith  Rl,  Prop.  3rd  ed.  676  :  Watkins,  9th  ed.  237 :  2 
'^•Coai.322.  F  .  »  7 
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exchange       indispensable  to  this  mode  of  conveyance  (a) :  thus, 
mdispenaable.  Jo^er,  a  plea  that  the  husband  of  demandant  exchangecA^ 
lands  for  those  in  question,  and  that  demandant  elected 
take  dower  out  of  the  other  lands,  was  held  not  proven  bj 
an  orrlinary  deed  of  bargain  and  sale  from  the  husband  foi 
a  consideration  therein  expressed  of  £600  (6). 

An  exchange  at  Common  Law  could  only  be   betweei 
two  part  14^8,  but  the  number  of  persons  composing  each  part;| 
was  immaterial ;  the  reason  was  that  the  implied  warranty 
of  title  could  not  be  can-ied  out  if  there  were  more  parti( 
than  two  (c). 
Implied  war-       On  eveiy  exchange  there  was  an  implied  warranty 
ranty  of  title.  m\Q^  ;f  i)^^  word  exchange  were  used;  so  that  on  the  actue 

eviction  of  cither  party  or  his  heirs,  the  party  evicted  coi 
re-enter   on  the  land  given  in  exchange,  and  avoid 
exchange  in  whole  or  />/*o  tanto  :  but  this  did  not  extei 
to  alienees  (d).     By  section  lOof  this  Act  the  implied  wi 
ranty  is  abolished. 
Wheo  requir-     At  Common   Law  if  the  estates  conveyed  lay  only 
^IJh  a^  ^^     grant,  or  if  the   properties  were  in  several  counties,  tE"— Z3i 
exchange  had  to  be  by  deed.     By   the   Statute  of  Frau-^^cz( 


writing  was  enjoined,  and  now  a  deed  is  requisite. 
Isaacs,  At  Common  Law  a  lease  for  life  required  to  be  creat     "^ 

by  livery,  but  a  leiise  for  a  less  estate  might  be  by  pai ol 

at  Common    Yill  entry,  on  a  lease  operating  at  Common  Law  and  i^m^ot 

under  the  Statute  of  Uses,  the  lessee  has  but  an  interi 

tei'Tfiini,  and  can  bring  no  action  of  trespass,  and  receL 

no  release  of  the  reversion. 
Statute  of  The  first  four  sections  of  the  Statute  of  Frauds  are 

^^^^'  follows : 

Sec.  1.  All  leases,   estates,  interests  of  freehold,  or  terms 
years,  or  any  uncertain  interest  of,  in,  to  or  out  of  any  m 
manors,  lands,  tenements,  or  hereditaments,  made  or  created 
livery .  of  seisin  only,  or  by  parol,  and  not  put  in  writing 

(a)  Watk.  9  ed.  329  j  Co.  Litt.  60  b.,  note  (1)  by  Harg.  5  Towsley^ 
Smith,  12  Q.  B.  U.  C.  556. 

(6)  Towsley  v.  Smith,  supra ;  Staffoxd  v.  Traeman,  7  U.  C.  C.  P. 

(c)  Go.  Litt.  60b,  note  1 }  61ay  note  1.    (d)  Smith  BL  Prop.  67&« 
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ifgiMd  by  the  paitieB  so  making  or  creaticg  the  same,  or  their  Statute  of 

igentB  thereanto  lawfully  authorized  by  writing,  shall  have  the  Fraads. 

km  and  effect  of  leases  or  estates  at  will  only,  and  shall  not  either 

in  law  or  equity  be  deemed  or  taken  to  have  any  other  or  greater 

force  or  effect ;    any  consideration  for  making  any  such  parol 

leases  or  estates,  or  any  former  law  or  usage  to  the  contrary,  not- 

witlistaDding. 

Sec.  2.  Except,  nevertheless,  all  leases  not  exceeding  the  term 

of  three  years  from   the  making  thereof,  whereupon  the  rent 

fcierved  to  the  landlord  during  such   term,  shall  amount  unto 

tvo-ihird  parts,  at  least,  of  the  full  improved  value  of  the  thing 

demised. 

Sec.  3.  And  moreover,  that  no  leases,  estates  or  interests,  either 
of  ireehold  or  terms  of  years,  or  any  uncertain  interest,  not  being 
oopyhold  or  customary  interest,  of,  in,  to,  or  out  of  any  messuages, 
ixttoon,  lands,  tenements  or  hereditaments,  shall  be  assigned, 
puited,  or  surrendered,  unless  it  be  by  deed,  or  note  in  writing, 
signed  by  the  party  so  assigning,  gi'anting  or  surrendering  the 
■•Dae,  or  their  agents  thereunto  lawfully  authorized  by  writing,  or 
^7  act  and  operation  of  law. 

^  4.  No  action  shall  be  brought  whereby  to  charge  any 
locator  or  administrator  upon  any  special  promise  to  answer 
^*^inages  out  of  his  own  estate ;  or  whereby  to  charge  the  defen- 
^^t  upon  any  special  promise  to  answer  for  the  debt,  default,  or 
^^**8carriage8  of  another  person ;  or  to  charge  any  person  upon 
^y  agreement  made  upon  consideration  of  marriage ;  or  upon  any 
f^^itract^  or  sale  of  lands,  tenements,  or  hereditaments,  or  any 
^^erest  in  or  concerning  them ;  or  upon  any  agreement  that  is 
^^  to  be  performed  within  the  space  of  one  year  from  the 
'^^^king  thereof;  unleas  the  agreement  upon  which  such  action 
^'^  be  brought^  or  some  memorandum  or  note  thereof  shall 
*^  in  writiDg,  and  signed  by  the  party  to  be  charged  therewith, 
^  aome  other  person  thereunto  by  him  lawfully  authorized. 

The  l$t  section  appeal^  to  relate  to  cases  where  an  estate  The  bearing 

^  interest  id  created  de  novo,  and  actually  passes  to  the  ^^^^®  ^™^ 

**5Bee  or  grantee ;  the  3rci  section  to  cases  where  an  estate  of^SuSute^  c3^ 

^  interest  previoualy  existing  is  transferred;    and  the^^^^* 

*ft  Mion  to  cases  where  a  right  of  action  only  is  created 

^  an  agreement,  or  where  an  agreement  is  made  respect- 
8 
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ing  the  future  creation  or  transfer  of  an  estate  or  interest  (« 

The  4tth  section  also  must  be   read  as  though   the  woi 

agreement  on  were  interlined  before  the  word  sale,  thou 

there  are  cases  to  the  contrary  (h).  To  this  section  also  \ 

exception  created  by  section  2  from  the  effect  of  section 

does  not  apply  ;  consequently  an  agreement  by  parol  foi 

lease   for  any  short  period,  though  within  section  2,  a 

not   be   enforced  (c).     So  also   such   exception  does  i 

apply  to  section  3,  and  therefore   all   existing  estates  a 

interests,  for  however  short  a  period  or  however  uncerta 

must  be  assigned  or  surrendered  in  wnnting  unless  by  \ 

of  law  ;  and  if  such  estate  or  interest  were  such  as  unc 

section  1  required  to  be  created  by  writing,  then  by  tl 

Con.  Stat  the  assignment  or  surrender,  unless  by  act 

law,  must  be  by  deed  {d). 

Wbsthermn        There   is    frequently    great    difficulty    in    determini 

"■■*""'**'*^i"  whether  an  instnmient  is  intended  to  operate,  and  d< 

a  present  de-  ,  ^     ,       .  i 

mue  or  onlj  oporat<\  Jis  a  present  demise,  or  merely  as  an  agreeme 

mo  aj^reemeDt  and  vice  wrsd  (<•)  ;  in  fact  some  care  is  requisite  in  frami 

an  agreement  for  a  least*  not  requisite  to  be  in  writing, 

prevent  its  i>j>erating  as  an  actual  lease  ;  to  add  to  the  c 

ticulty,  cases  varieil  aus  U^  whether  or  not  this  Act  mal 

any  difference  in  regard  to  the  question  ;  the  later  ca 

favor  the  construing  as  an  agreement  an  instrument  wh 

as  a  lease  would  be  void  {/).     In  one  case  {g\  Bramw 

R.  said  :  •*  It  seems  to  me  that  in  Stratum  v.  Pettit  (16  C 

420),  the  Court  made  this  mistake.  Whereas  before  the  Si 

S  and  9  Vic.  o.  106  passed,  it  involved  no  inconveniei 

that  certain  words  should  be  interpreted  as  an  actual  • 


ya\  South  Rl.Prop,  3  e«].  300.     (h\  Sa<.  Tend.  13 ed.  9S;  Ued.  1 

(C)  lb. 

yd  H<^mzk  T.  BeiTT,  24  Q,  B.  U.  C.  346 ;  vhick  vould  seem  to  h 
been  a  CAse  of  an  mwlctriaim  interest. 

yt)  Sbelf.  Rl.  Prop.  Sts.  T  ed.  6:»0,  nnd  cams  there  cited ;  Addi 
CoQtn^ts.  316^  5  ed. 

(  / 1  RoUftson  T.  Leon,  7  H.  ^  X.  77 ;  HAme  t.  Camming*.  16  C 
K.S.43I;  te«  abo  TideT  ▼•  McOlett,  16  C.  IL  X.  &  29S.  and  Stank 
St.  Joha.  L.  K.  S  C\  P.  376.  per  WiUes»  J. ;  tembie^  Stiatton  v.  P4 
ovftnM. 

{g)  toWifiB  T.  Le<%  T  H.  A  N.  H. 
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Diifie  (an  instrument  void  as  a  lease  for  want  of  signature 

being  also  void  as  an  agreement. — Ed,) ;  yet  when  that 

Statute  passed  and  made  the  same  reasoning  inapplicable, 

*nd  rendered   it  impossible   that  parties  using  words  of 

agreement  should   have   intended   to   create  a  lease,  the 

Court  still  held  the  same  reasoning  a]>plied,  and  that  words 

of  mere  agreement  were  words  of  lease."     The  effect  of 

holding  an  unsealed  instrument,  which  should  have  been 

under  seal,  to  be  intende<l  as  a  present  demise,  and  not  as 

*ii  agreement,  is  that  it  is  void  at  luw  under  this   Act, 

whereas,  by  construing  it  as  an  agreement,  it  is  good  as 

such. 

Xhe  question  as.  to  whether  a  transaction  is  a  present 
^oroise  or  a  mere  agreement,  will  be  less  frequent  since  this 
-^ct,  as  an  instrument  intended  as  an  agreement  for  a  lease 
Exceeding  three  yeara,  can  never  take  effect  jus  a  present 
*^a«e  if  not  under  seal;  but  still  on  an  instrument  relating 
^•^  an  interest  not  recjuired  to  l>e  created  in  writing,  the 
^^estion  often  arises ;  as  also  where  the  interest  is  for  more 
^i*  less  than  three  years,  and  the  instrument  is  by  deed ; 
*^otih  of  which  cases,  as  regards  the  question,  are  xmtouched 
■^y   this  Act.     It  is  conceived  that  in  such  cases  the  deci- 
sions on  the  question  under  the  Statute  of  Frauds,  are  still 
applicable  as  to  the  construction,  subject  however  to  this, 
^'iz.,  that  the  Courts  will,  since  this  Act,  frequently  con- 
^rue  that  as  a  mere  agreement  which,  before  the  Act, 
^ould  have  been  construed  as  intended  as  an  actual  de-  - 
^ise,  on  the  principles  lai<l  down  by  Bramwell,  B.,  as  above. 

If  a  lease  is  void  as  such  under  this  Act,  yet  if  the  lessee  -^^^^  ^nder 
enter  and  pay  rent,  with  reference  to  the  lease  or  some  yearly  void  lease  and 
holding  generally  and  not  merely  de  die  in  diem  as  tenant  P*y™^°^  ^^ 
*t  will,  or  if  with  reference  to  a  new  fixed  period,  or  under  ate  tenancy 

^^^rcumstances  which  negative  the  idea  of  a  tenancy  at  will  from  jear  to 
r  \  /.  .11  If      7®**"  ^^  ^nich 

\^)»  a  tenancy  from  year  to  year  is  thereby  created  (6)  ;  the  temiB  of 


J.  («)  Per  Parke,  B.,  in  Braythwayte  v.  Hitchcock,  10  M.  AW.  497  ; 
^^hardion  ▼.  Langridji^e,  4  Taun.  128 :  Tud.  Lg.  Ca.  21,  and  cases  quoted ; 
rJVlon  T.  Blakey,  2  Sm.  Lg,  Ca.  104 ;  Mclnnes  v.  Stinson,  8  U.  C.  C  P. 
**'  [b)  lb. 
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the  Toid  lease  and  it  would  seem  that  so  far  as  applicable  the  terms  an< 
^*^  ^'"^"^  provisions  of  the  intended  lease  will  govern  (a). 
Thouffh  void  Though  the  instrument  be  void  at  law  as  a  lease,  ye 
at  law,  speci-  specific  performance  may  be  enforced,  treating  it  as  a 
anfS^miy°>^  agreement  for  a  lease  (6) :  and  even  at  law,  where  a 
bad.  instrument  not  under  seal  might  have  operated   as  a 

actual  demise  but  for  the  Statute,  which  makes  it  void,  ye 
if  it  contain  an  agreement  for  a  grant  of  a  regular  lea» 
such  agreement  is  binding  and  an  action  may  be  mail 
tained  (c). 
AQthontT  to       It  will  he  observed  that  under  section  4  which  refers  - 
|^*^I«"^Ii    (fffreemetits,  no  estate  passing,  the  authority  co  the  age" 
may  be  by  jvarol ;  but  under  sections  1  and  3,  which  pc 
vide  for  cases  where  the  estate  is  intended  to  be  actual 
creatoil  or  transferred,  the  authority  must  be  in  writing- 
»«l  it  now        The  Consolidated  Statute  having  enjoined  sealing  in 
twbjdeed?    eases  under  section  1,  (unless  within  section  2),  and  in 
cases  of  assignments  or  surrender  in  deed  within  section, 
(unless  the  interests  assigned  or  surrendered  might  ha 
been  oreate<l  without  writing),  the  question  arises  wheth< 
the  authority  to  the  agent  must  not  in  such  cases  also  I 
under  seal ;  it  has  been  laid  down  in  a  work  of  some  ac 
thoritv  that  it  must  be  bv  deed  (<f^. 
If  a  ietd  be       Then>  is  much  authority  that  if,  where  requisite,  a  dec 
Mivered.  is    j^  delivered,  the  Statute  of  Frauds  need  not  be  compli( 
•iie  tt^r       with  as  to  signature  (e).    At  Common  Law  signature  Wi 
S^rte^of      j^ox.  requisite^  even  in  cases  where  sealing  was  (/)  ;  and 
explained  in  treating  of  section  2,  up  to  the  time  of  tl 
Statute  of  Frauds  estates  in  poss^'ssion  could  be  created 

{a)  Smith  Ld.  and  Tenaott.  note  pk  79 ;  Ricbardson  t.  Langrid^e,  Ti 
L^.  Ok  21.  iu  DOtes,  caaes  cited ;  Thomas  t.  Packer.  I  H.  Jk  N.  6€ 
K^tor  T.  Cater,  9  M.  4  W.  315 :  Treds  t.  Silage,  4  E.  4  B.  36 ;  Lee 

{b^  Parker  t.  Tasvell  2  DeO.  <k  J.  539. 

(c)  Rmd  T.  Kosho^,  30  L.  J.  X,  &  Q.  &  227  :  I  B.  4  SL  371. 

{di  Addisoa  Coatracts  4tb  ed.  46w 

(«)  ATelint  t.  Whinocu  4  M.  4  G.  SOI :  Cberrr  t.  Hemin^.  4  f 
C3l;  Addisoa Coatects.  4th  ed.  4:  Prest.  Shepp."  Tooek.  56;  Tupi 
T.  Fo^kett,  9  C.  BL  X.  &  79T«  orfmiAit. 

(/)  BIw^  Con.  yqL  2, 30<k 
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transferred  without  deed  or  writing  of  any   kind.    To 
remedy  this,  the  Statute  of  Frauds  was  passed,  but  as  re- 
mark^ by  Rolph,  B.  (a),    "  The  object  of  the  Statute  was 
to  prevent  matters  of  importance  from  resting  on  the  frail 
testimony  of  memory  alone,  it  was  not  intended  to  touch 
these  instruments  which  were  already  authenticated   by  a 
ceremony  of  a  higher  nature  than  a  signature  or  mark." 
This  construction  does  no  violence  to  the  language  of  the 
Statute :  thus,  a  lease  for  years,  or  a  freehold  estate  created 
hy  deed  without  signature  is  not  "  made   or  created  by 
livery  of  seisin   only,  or   by  parol"   in  the  language  of 
section  1 :  and  as  to  the  transfer  of  existing  estates  under 
*»©ction  3,  the  word  signed  may  be  referred  to  the  words 
^ote  m  writing  only. 

It  would  seem  that  to  the  validity  of  a  deed  not  only  is  Attestation 
^o  attesting  ¥ritne88  necessary,  but  no  person  need  have  »Dd  witness- 
^>een  present  to  witness  the  delivery :  thus,  in  covenant  in  }j*^  J^  i^  ^^^ 
>^  indenture  said  to  have  been  between  defendants  and 
plaintiff,  it  appeared  that  all  parties  had  executed  except 
^e  defendant  Heming,  and  the  deed  was  produced  out  of 
kis  custody.     There  was,  however,  a  seal  afRxed  for  each 
party,  and  the  defendant  had  written  to  the  plaintiff,  refer- 
nng  particularly  to  the  indenture,  and  describing  it  as  made 
'>y  the  various  parties,  including  himself;  this  was   held 
sufficient  evidence  to  go  to  the  jury  of  sealing  and  delivery 
by  him  (6).     There  is  also  a  class  of  cases  where  no  evi- 
dence is  capable  of  being  given  of  execution  of  a  deed  by 
a  party  to  a  suit,  exoept  by  calling  him  as  a  witness,  and 
^here  the  attesting  witness  cannot  be  called  as  being  a 
PMty  to  the  record :  thus,  in  one  case  the  defendant  in 
"Overbad  witnessed  the  execution  by  demandant,  as  a 
'^^rkswoman,  of  a  conveyance  to  one  from  whom  the  dcfen- 
P^t  afiervxirds  purchased;  the  conveyance  contained  a 
'^'^ase  of  dower ;  it  was  considered  that  proof  of  the  defen- 
^^t*8  signature  as  a  witness  was  inadmissible  (c). 

(^)  Gheny  v.  Heming,  4  Ex.  631 

^^^>  Ghenrv.  Heming,  4  Ex.  631 ;  see  also  CUrk  ▼.  Stevenson,  infra, 
^^  C.  L.  P.  Act,  section  212. 

^^>  Clark  T.  Steyenaon,  23  Q.  B.  U.  C.  525,  Hagarty,  J.,  di88. 
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One  seal  may      Where  one  of  two  partners  signed  in  the  name  of  boiJi 
suffice  for  two  in  presence  of  the  other,  and  for  him  and  with  hia  asseni^ 
though  there  was  but  one  seal,  it  was  held  the  deed  ^^^ 
both  ;  the  deed,  however,  did  not  relate  to  lands>  but  appc»^ 
rently  to  a  matter  of  partnership  business  (a). 
Assigument,        An  assignment  is  properly   a  transfer  of  one's  vkx^^ 
interest  in  any  estate  (6)  ;  but  it  is  usually  applied  to  vt^ 
estate  for  years,  or  equitable  interests, 
of  whole  es-       A  transfer  of  the  whole  interest  in  a  term,  has  been  con-^ 
tatem  a  term  strued  as  a  lease,  and  not  as  an  assignment,  rent  having 
strued  as  a      been  reserved  to  the  assignor,  the  intention  having  been  to 
create    the   relation    of    landlord    and    tenant,    and  the 
transaction    being    valid,  if    regarded    as    a    lease,    but 
void    if   regarded    as    an  assignment,    as    not   being  in 
writing   (o).     Lord  Denman,  C.  J.,  observed   **  If  we  were 
to  decide  that  the  transaction  was  an  assignment,  we  should 
at  the  same  time  decide  that  it  was  no  assignment,  being 
by  parol  only,  and  we  should  construe  that  which  was 
expressed  to  be  a  lease,  to  be  an  assignment  only  ut  res 
pereat,  which  is  against  a  known  salutary  maxim." 

As  an  assignment  operates  on  the  whole  interest,  it  is 
said  it   cannot  be  made  of  a  term  to  take  effect   in  fu- 
tiiro  ((l). 
All  assign-         The  necessity,  by  reason  of  section  3  of  Statute  of  Frauds,. 
mentsmustbe  ^f  ^^l  assignments  beine  in  writing  and  signed  by  the  as- 
and  if  of  inte-  signor  or  his  agents,  or  by  deed,  was  before  explained  (e) ;  as- 
rests  that       ^jg^  ^]^q  necessity  of  a  ched  in  all  aises  where  thejnterest 

c<  •old  not  he  .  .  "^  ■  ,  ^ 

created  with-  assigned  is  such  as  could  not  be  created  without  writings 
out  writing,    QQ  .    j^jj  J  oi^^  i\^Q  question  as  to  whether  if  the  assignments 

A  th  t  t  '  ^^^^^  ^^  ^y  dG^^>  *''^is  Act  does  not  superadd  the  necessity 
agent  bo  by  of  a  seal  to  the  authority  to  an  agent  ti'ansferring,  which. 
deed,  if  the    ]^y  ^j^^  Statute   of  Frauds,  need  only  be  in  writing  (a) — 

assignment         •^  *  J  &    w/ 


be  by  deed. 


(a)  Moore  v.  Boyd,  15  C.  P.  U.  C.  513 ;  see  also  Ball  v.  Dunstervillft 
4T.  R.  313. 

(b)  Watk.  Conv.  9th  ed.   343  j  Watt  v.  Feader,  12  C.  P.  U.  C.  254. 

(c)  Pollock  y.  Stacy,  9  Q.  B.  1035-^  see  also  Cottee  v.  Richardson, 
Ex.  143;  but  see  Barrett  v.  Uolph,  14  M.  &  W.  348,  contra. 

(d)  Watk.  Conv.  9th ed.  343 note;  Smith  Rl.  Prop.  3rd  ed.  710. 

(e)  p.  58.  (/)  p.  68.  ig)  p.  60. 
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before  explained  also,  no  signature  may  be   required 
f  the  assignment  be  by  deed. 

A  surrender  (a)  is  the  yielding  up  or  returning  of  a  Surrender, 
rixnaller  estate,  to  him  who  has  a  greater  estate  in  remain- 
der or  reversion  ivwiediately  expectant  on  such  smaller 
estate. 

Surrenders  are  of  two  kinds,  expre.s8  or  in  deed,  and  im- 
plied or  in  law. 

At  Common  Law,  (except  as  to  things  which  lay  only  in  at  Common 
grant,  such  as  incorporeal  hereditaments),  a  surrender  was     ^' 
good  by  parol,  and  though  of  a-  freehold   estate,  might 
have  been  without  livery  of  seisin,  by  reason  of  the  privity 
of  estate  necessarily  existing  between  the  parties. 

The  necessity,  by  reason  of  the  Statute  of  Frauds,  of  all  All  surren- 
surrenders  (except  t];^ose  by  operation   of  law)  being  by  ^®"  except 
deed  or  note  in  writing  was  before  explained  (p.  58) ;  as  niugt  be  in 
also  the  necessity  of  a  deed,  by  reason  of  this  Act,  in  all  writing.    • 
cases  where  the*  interest  surrendered  is  such  as  could  not  jf  ^f  ^q  [^^ 
have  been  created  without  writing  (p.  58) ;   and  also  the  rest  that  re- 
question  as  to  whether,  when  this  Act  requires  the  sun-en-  created  in 
der  to  be  by  deed,  it  does  not  practically  superadd  to  the  writing,  then 
Statute  of  Frauds  the  necessity  of  the  authority  t<j  an  agent  ™g"  j        ^ 
executing  the  surrender,  being  also  by  deed  (p.  GO).  Authority  to 

No  surrender  of  an  estate,  either  in  deed  or  in  law,  takes'J^^^^"^"^ 
place  by  mere  cancellation  or  destruction  of  the  instrument  deed,  if  the 
creating  the  estate  (6) ;  but  it  is  a  circumstance  which,  ^"''^^°^*^'"  ^* 
^th  otiiers,  will  aid  the  implication  of  a  surrender  (c). 

Si\Jirrmder8  in  Utw  are   expressly   excepted  from   the  Surrenders 
Statute  of  Frauds,  and  are  not  within  this  Act,  which  ^"  *^' 
^ks  of  surrenders  in  writing  {d) ;  they  are  sometimes  of 
*  iiature  to  give  rise  to  questions  of  great  difficulty.    These 


(fl)  Ab  to  BorrenderB,  see  Smith  Rl.  Prop.  3  ed.  700 ;  Watk.  Conv.  9  ed. 
^5;  2  Black.  326  ;  2  Smith,  Lg.  Ca.  5  ed.  713  ;  6  ed.  769. 
^  (^)  Lord  Ward  v.  Lumley,  5  H.  &  N.  87 ;  see  also  Fraser  v.  Fralick, 
?^  Q-  B.  U.  C.  346 :  Fraser  v.  Fraser,  U  C.  P.  U.  C.  70 ;  Lanr  v.  White, 
18C.P.U.C.99. 

W  ^  d.  Barr  v.  Denison,  8  Q,  B.  U.  C.  186. 

W)  Uwtt  T.  Brooks,  8  Q.  B.  U.  C.  676. 
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surrenders  have  been  referred  to  the  doctrine  of  est 
in  pais  (a).     The  term  surrender  by  operation  of  la\^ 
said  by  Parke,  B.  (6),  to  be  properly  applied  to  cases  ^ 
some  *'  act   has  been   done  by   or   to   the  owner 
particular  estate,  the  validity  of  which  he  is  estopped 
disputing,  and  which  could  not  have  been  done  if  the 
ticular  estate  continued  to  exist.    The  law  there  say; 
the  act  itself  amounts  to  a  surrender.    In  such  case,  i 
be  observed,  there  can  be  no  question  of  intention, 
surrender  is  not  the  result  of  intention ;  it  takes 
independently,  and  even  in  spite  of  intention." 

Acceptance        The  acceptance  of  a  new  lease,  though  for  a  less  [ 

of  new  lease,  than  the  existing  term,  is  a  surrender  of  the  term,  pro 

such  an  estate  pass  by  the  new  lease  as  was  contemj 

Parol  agree-  ^y  ^he  parties  at  the  time  (c).     So  also  a  parol  agree 

ment  and       between  landlord  and  tenant,  that  the  tenancy  should 

chaBire  oi 

poM^ion.     ^^^  ^h®  landlord  re-enter,  acted  on  by  re-entry  an< 

tenant  quitting,  is  a  good  surrender  in  law'(cZ) ;  but 

Defence  to     niust  be  change  of  possession  (e) ;  though  even  wi 

Bubseqaent     such  change,  and  irrespective  of  validity  of  surrendei 

.  *  agreement  acted  on  by  the  tenant  might  operate  as 

not  prior       fence  to  an  action  for  subsequent  rent  (/).  Rent  due  pri( 

'®°*'  surrender  is  not  thereby  discharged  (g) ;  but  acceptai 

^Tof  eaui-  ^  promissory  note,  and  a  surrender  by  way  of  new  coi 

table  defence,  and  in  part  performance,  was  held  good  by  way  of  equ 

defence  to  a  bond  to  the  plaintiff  securing  payment  o: 

of  the  premises  surrendered,  overdue  at  the  time,  ii 

(a)  Doe  V.  Oliver,  2  Sm.  Lg.  Ca.  6  ed.  713  j  Doe  d.  Burr  v.  Den 

Q.  B.  U.  C.  185. 

(b)  Lyon  V.  Beed,  13  M.  t  W.  285. 

(c)  Doe  d.  Biddulph  v.  Poole,  11  Q.B.  713  j  Roe  v.  Archbia 
York,  6  East,  86. 

(d)  Grimman  v.  Legge,  8  B.  &C,  324;  Dodd  v.  Acklom,  7  Sc. 
415  I  bat  see  Morrison  y.  Chad  wick,  7  C.  B.  266. 

(e)  Johnstone  v.  Huddlestone,  4  B.  &  C.  922  ;  Mollett  ▼.  Bra 
Camp.  103  ;  Carpenter  v.  Hall,  16  C.  P.  U.  C.  90. 

(/)  Gore  V.  Wright,  8  A.  A  B.  118. 

(g)  Attorney  General  v.  Cox,  3  H.  L.  C.  240 ;  Bradfield  t.  H< 

16  C.  P.  U.  C.  298. 
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sacli  Acceptance  would  have  been  no  valid  defence  at  law 
for  the  overdue  rent  (a). 

SECTION  5. 

A  contiogeDi,  an  executdy,  and  a  futiure  interest,  and  a  poui-  Contingent 
bilitj  coupled  with  an  interest  in  any  land,  whether  the  object  of  interestt  may 
the  gift  or  limitation  of  such  interest  or  possibility  be  or  be  not  ^  ^J^^ 
ttoertained,  also  a  right  of  entry,  whether  immediate  or  future, 
umI  whether  vested  or  contingent  into  or  upon  any  land,  may  be 
disposed  of  by  deed,  but  no  such  disposition  shall  by  force  only 
of  this  Act,  defeat  or  enlai^  an  estate  tail,  and  any  such  dispo- 
ntion  by  a  married  woman  shall  be  made  conformably  to  the  pro- 
visions of  the  Act  enabling  married  women  to  convey  their  real 
estate.    U,  15  V.  c.  7,  a  5. 

SECTION  11. 

Any  estate,  right,  title  or  interest  in  lands  which,  under  the  Xny  interest 
fifth  section  of  this  Act,  may  be  conveyed  or  assigned  by  any  party,  in  lands  which 
shaU  be  bound  by  the  judgments  of  any  Court  of  Record,  and  ™*^^*  JjJder" 
>lttll  be  liable  to  seizure  and  sale  under  execution  against  such  this  Act  to  be 
pwty,  in  like  manner  and  on  like  conditions  as  lands  are  by  law  l^*ble  under 
^iOQjid  by  judgments  and  liable  to  seizure  and  sale  under  execu- 
uon,  and  the  Sheriif  selling  the  same,  may  convey  and  assign  the 
"B^  to  the  purchaser  in  the  same  manner  and  with  the  same 
effect  as  the  party  might  himself  have  done.     12  V.  c.  71,  a  13 
"-U,  15  V.  a  7,  a  9. 

S^on  11  requires  no  remarks  beyond  those  applying 
^  section  5,  and  those  made  in  reference  to  execution  (6), 
^cept  that  by  24  Vic.  ch.  41,  sec.  8,  section  11  of  the  24  Vic.  c.  41 
yOn.  Stat,  was  repealed  and  re-enacted.     The  change  made  ■•  8. 
^  *^t  part  of  the  Con.  Stat,  which  enacts  that  lands  be 
^^d  by  judgment  is  by  the  later  Act  to  be  omitted. 

^^  Stat.  12  Vic.  ch.  71  sec.  5,  was  in  substance  much  the 
'^'^^  as  sec.  5  of  14  &  15  Vic.  ch.  7,  which  repealed  it;  the 
otiui^X',  however,  applied  only  to  rights  of  entry  for  con- 
^^^Xk  broken,  whilst  the  latter  applies  to  rights  of  entry, 

(^)  Bndfield  v.  Hopkins,  supra ;  see  Webb  v.  Hewitt,  3  K.  &  J.  438. 
(^)   (ott,  title  Execution. 
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an  important  difference  as  hereafter  explained  :  the  for 
Statute  also  applied  to  personal  property,  whilst  the  la 
does  not. 
Con.  St.  C.90,      The  Statute  14  and  15  Vic,  Con.  Stat.  eh.  90,  sec.  l 

interests,  ic,  Imperial  Act  and  the  Provincial  Act  of  14  &  15  Vic.  v 
designedly  retrospective  in  their  operation,  that  is,  con 
gent  interests  created  and  existing  before  the  passing 
those  Acts  were  made  assignable,  but,  as  hereafter  explaii 
the  Con.  Stat,  by  sec.  12  varies  this  (a). 

As  many  titles  depend  on  the  question  of  the  valid 

(or  rather   the  invalidity),  of  conveyances   of  conting 

interests  and  rights  of  entry  before  the  Statute,  it  may 

advisable  to  define  shortly  their  nature,  how  they  stood 

ply  to  mere     Common  Law,  and  the  further  statutory  enactments 

possibilities,    regards  their  devisable  quality,  especially  as  the  Act  d 

Son,  riffhto^  ^^^  ^PP^y  ^  '»^<^^6  naked  possibilities,  or  to  mere  rights 
of  entry  for  action  as  distinguished  from  rights  of  entry,  or  to  right 
ken,  chattel  entry /or  coiulitions  broken,  or  to  cliaUels  not  being  chat 
or  devises,      real,  or  to  devises. 

Distinctions        ^^^    distinctions    between    contingent,  executoiy   j 
between  the    future  interests,  and  possibilities  coupled  with  an  inter 
ests^^  *°^^^   ^^^  sometimes  exceedingly  refined  and  subtle  (b) :  it  * 
said  by  Lord  EUenborough  that  it  is  far  easier  to  insta 
what  they  are  not,  than  to  define  what  they  are  (c). 
they   are   now  all  capable  of  being  conveyed  under 
Statute,  it  is  not  proposed  to  point  out  all  the  distincti 
Interests  exe-  between  them.     It  may  be  mentioned,  however,  that 
cutory  and  fa- contingent  interests  are  necessarily  executory  and  fut 
contiD^ffent,^    but  all  executory  or   future'  interests  are  not  necessa 
or  vested        contingent,  but  may  be  vested  in  point  of  estate,  or,  g 
or  neither.      Mr.  Preston  (d),  neither  vested  nor  contingent. 


(a)  See  remarks  as  to  sec.  12,  pp.  85,  86. 

{b)  1  Prest.  Est. ;  Fearne  Cont.  Eemrs.  by  Butler  and  app.  the 
on  Executory  Interests,  by  Smith ;  notes  to  Hanson  v.  Graham,  Tad. 
Cases. 

(c]  Doe  v.  Tomkinson,  2  M.  &  S.  1 70. 

{d)  1  Prest.  Eat.  p.  63 ;  Titles,  2  ed.  p.  118. 
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* 

An  executory  or  future  interest,  neither  vested  or  con-  When  future 

tingent,  may  arise  by  executory  devise,  or  on  a  springing  or  ?"^  executory 

1 'A*  J  J  •  •  interests  fire 

smiung  use,  dependent  on  no  contingent  or  uncertain  event,  neither  vested 

but  on  one  that  certainly  must  hapi^en,  as  on  a  limitation  ^^^  contin- 

to  B  and  his  heirs  to  the  use  of  C  and  his  heirs  on  the 

death  of  A,  &c.     The  interest  is  not  contingent,  because  it 

does  not  depend  on  a  contingency,  as  would  be  the  case  if 

the  event  named  were  the  return  of  A  from  Rome,  which 

possibly  never  might  occur:  on  the  other  hand  the  interest 

18  not  vested  J  for  it  is  not  present,  so  afl  to  be  assignable  at 

Common  Law  (a). 

An  interest  may  be  executory  and  future  as  regards  tivM  When  vested. 

of  enjoyment  and  of  possession,  and  yet  vested  in   point 

of  estate  (6).     Of  this  an  instance  is  afforded  by  a  vested 

remainder  in  B  dependent  on  a  life  estate  in  A. 

The  Statute  relates  not  to  these  latter  interests,  which  are  To  what  fu- 
presently  executed  and  vested  ft«  regards  estate,  dependent  *^  interests 
on  no  contingency,  and  merely  executory  as  regards  time  i^t^^ 
^f  enjoyment ;  for  such  were  alienable  at  Common  Law. 
It  relates  to  interests  executory  and  future  in  all  respects, 
^ot  only  as  to  time  of  enjoyment,  but  also  of  vesting  in 
^*^te,  which  time  may  be  fixed  and  certain,  or  contingent 
^d  uncertain :  and  in  this  sense  only  they  are  spoken 
^^  hereafter. 

Strictly  speaking  there  cannot  be  a  contingent  estate ; 
**^ere  may  be  a  contingent  interest ;  but  no  interest  except 
^^'ch  as  is  vested,  is  accurately  termed  an  estate  (c). 

I^ossibilities  are  interests  at  the  same  time  executory,  Possibilities. 
^^Ure  and  contingent.  * 

As  a  mere  naked  possibility  stands  yet,  as  at  Common 

^Mr,  unassignable  at  law  at  least,  it  is  requisite  to  point 

^^t   the  distinction  between  such  a  possibility,  and  that 

^^^ted  by  the  Statute,  viz.,  a  possibility  coupled  with  an 


\Q)  See  last  note  ]  also  Jones  on  Uses,  pp.  60,  67. 

C6)  See  as  to  the  vesting  of  estates  under  Wills,  Jarman  on  Wills,  and 
^^^s  to  Hanson  v.  Graham,  Tud.  Lg.  Cases. 

C  c)  Prest.  Ab?,  2  pd.  p.  92. 
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interest,  of  which  the  object  may  or  may  not  be 
tained. 

It  is  not  easyrsometimes  to  define  the  various  classes    of 

possibilities,  especially  as  some  writers  class  those  coupled 

with  an  interest  where  the  object  is  not  ascertained,  under 

the  head  of  mere  j^ossibilities ;  or  deny  that  the  possibility 

is  coupled  with  an  interest  when  the  object  is  not  asce»*- 

tained,  as  is  the  case  of  a  devise  to  the  survivor  of  two 

living  persons. 

Mere  naked         ^^  mi've  or  naked  possihilitifs,  not  coupleil  with  srx2 

possibilities     interest,  instances  are  afforded  by  the  expectancy  of  f**'*^      ] 

—instances,    h^ir-at-law  to  succeed  to  the  esUite  of  his  ancestor;  of      ^ 

person  to  take  under  the  will  of  another  then  li\ang, 

under  a  power  of  a]>f)ointment  that  *may  or  may  not 

exercised  in  his  favor  (a). 

Co    Id     th       Possibilities  coupled  with  an  interest  where  the  object 

an  interest      not   fixed    or   ascertained,  may,   for  the  pui'poses  of  t 

notTx^— ^  iS^a^6f€  at  least,  be  illustrated  by  the  ca^es  of  gifts  to  talc^^ 

instances.       eflect  in  favor  of  the  survivor  of  several  persons ;  to  chi 

dren  who  shall  attain  twenty-one ;  to  children  who  may 

living  on  the  death  of  their  surviving  parent,  or  the 

contingency.     These  {lossibilities  have  been  said  not  to  t 

contingent  interests  (6),  or  coupled  with  an  interest^  br"^*' 

to   be   mere  possibilities  (c) ;  and  if  this  be  so,  then  tl^^^ 

instances  above  put  are  not  within  the  Statute,  and  sucr^  ^ 

interests  not  assignable  at  law.     It  is  ventured  to  submS^  ^'^ 

however,  that  such  cases  are  within  the  Act,  and  for 

pur[K)ses  of  the  Act  at  least,  to  be  considered  as  beyond  me 

jiossibilities.      As  reganls  the  existence  of  a  possibili 

campled  with  an  interest  when  the  object  is  not  ascertai^aK^*"" 

e<l,  Mr.  Preston  says,  "a  contingent  int-erest  gives  a  m&  -«"^ 

jx>ssibility ;  a  {>ossibility  which  is  coupled  with  an  intere^s*^"^ 

when  the  i>erson  is  fixed  :  mere  {possibilities  to  persons  Tm^<^'^ 


(a)  2  White  &  Tu.  Lg.  Ca.  £q.  2nd  ed.  p,  652;  Shelford  Stat  ^7  ^ 
ed.  345. 

(6)  Per  Lord  Ellenboroogh,  C.  J.,  Doe  ▼.  Tomkinsoii,  2  M.  &  a  L  7  ^• 

(c)  Preston  Estates,  toK  1,  pp.  75,  76 ;  see  also  WatkinsConr.  9tk. 
title  Possibilitj,  note. 
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ftscertamed,  as  to  the  survivor  of  several — are  not  coupled 
with  an  interest."  At  the  the  time  he  wrote,  this  definition 
answered  every  purpose ;  but  since  then  the  Act  has  alluded 
in  express  terms  to  a  possibility  where  the  object  is  not 
ascertained,  and  yet  coupled  with  an  interest,  a  new  species 
of  possibility  not  contemplated  by  Mr.  Preston,  or  nithei- 
denied  by  him  as  capable  of  existing,  and  classed  ixa  a  mere 
possibility. 

Mere  naked  possibilities,  as  above  defined,  not  coupled  Naked  possi- 
with  any  interest,  would  alone  appear  to  l)c  exchuled  from  ^[^^^  ^^^ 
the  Act  (a) ;  and  it  is  apprehended  that  though  before  the  act. 
Acta  devise  to  the  survivor  of  two  living  persons  might  be 
termed  a  possibility  not  coupled  with  interest,  yet  it  is  not 
so  now  for  the  purposes  of  the  Act     It  would  be  difticult 
to  suggest  any  cases  answering  the  language  of  the  Act,  of 
possibilities  coupled  with  an  interest  where  the  object  is 
Dot  fixed,  if  the  above  instances  do  not. 

Possibilities  coupled  with  an  interest  where  the  object  is  Possibilities 
fixed,  but  the  event  is  uncertain  whereupon  such  object  is  coupled  with 
to  take,  may  be  exemplified  by  many  cases  of  contingent  re-  where  object 
D^inders,orlimitationsby  way  of  executory  devise,ors))ring-  is  fixed,  but 
^Dg  or  shifting  use,  in  favor  of  ascertained  persons,  the  which,  unceruiu.^* 
"OWever,  are  not  to  take  effect  or  become  vested  estates  till 
"^^  happening  of  some  named  event,  which  by  possibility 
'^^Ver  may  happen  (6) ;  as  on  a  limitation   by  executory  instances, 
^^vise  or  shifting  use  to  A,  and  on  the  return  of  B  from 
^tne,  then  to  the  use  of  C. 

The  inchoate  right  to  dower  of  a  woman  whose  husband  Dower. 
^  alive  is  a  possibility  which  is  within  the  Act  (o) ;  and 
^ay  be  sued  for  in  the  name  of  the  assignee  (i)ost,  Dower)  •. 

(a)  2  White  and  Tud.  Lg.  Ca.  Eq.  2Dd  ed.  654  -,  3rd  ed.  708. 

{b)  See  Watkins  Con.,  title  Possibility,  note. 

(c)  Miller  v.  Wiley,  16  C.  P.  U.  C.  629 ;  17  C.  P.  U.  C.  368,  s.  c. 
^^  this  case,  unfortunately,  the  case  of  McAnnany  v.  Tumbull,  10 
^nuit,  298,  was  not  referrea  to;  it  is  distinguishable  from  that  case  in 
^hia,  that  in  the  latter  case  the  husband  was  dead  at  the  time  of  the  assign- 
ment of  the  dower,  whilst  in  the  former  he  was  not.  In  some  respects 
Miller  ▼.  Wiley  upholds  the  case  m  equity,  for  the  Court  said  "it  may 
therefore  be  that  a  demand  for  dower,  which  has  been  transferred  after 
Aer  hutband^s  deathj  though  brought  in  the  name  of  the  woman,  as  it 
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whilst  on  the  other  hand  if  the  husband  were  dead,  so  tha 

the  element  of  contingency  is  removed  as  regards  the  righ 

in  point  of  interest,  and  the  interest  becomes  vested,  givinj 

a  present  certain  right  of  action,  the  case  is  not  within  th- 

Act  (a),  and  the  assignment  is  recognized  only  in  equity  (6' 

Husband's  At  Common  Law  the  husband,  before  birth  of  issue,  ca. 

l°^^f  th      convey  only  for  the  joint  lives  of  himself  and  his  wife,aDi 

wife.  could  not  convey  his  possibility  of  becoming  tenant  by  tt 

curtesy,  but  after  birth  of  issue  capable  of  inheriting  and  c: 

seisin  of  the  wife,  he  could  convey  for  his  own  life  his  inchoav 

right  as  tenant  by  the  curtesy  initiate  (c) ;  and  such  rigfc 

as  regards  alienation  needs  not  the  aid  of  this  Act,  and 

probably  must  be,  is  brought  for  the  benefit  of  the  assignee.''  Now  th 
recognizes  that  such  a  transfer  is  not  within  the  Act,  for  if  it  were,  th« 
the  action  most  be  brought,  not  in  the  name  of  the  woman,  but  of  \m. 
assignee,  see  post  p.  76. 

On  the  other  hand,  the  case  at  law  conflicts  with  that  in  eqoity  in  thi 
that  the  Court  stated  (p.  542)  '^  since  the  Con.  Stat.  ch.  90,  we  are  incline 
to  think  that  a  woman  may  before  assignment  of  dower  convej  her  claic 
to  it  to  any  person,  for  it  is  an  interest,  though  not  an  estate  in  land,  am 
so  we  think  within  the  Statute."  Now  considering  that  the  Court,  jus 
prior  to  the  above  words,  was  referring  to  the  case  of  a  toidow's  convey 
mg,  it  would  seem  that  by  those  words  they  also  referred  to  the  sanK 
case,  and  intimated  that  a  widow  may  convey  by  force  of  the  Act,  whicl 
conflicts  with  the  prior  decision  in  equity.  It  is  manifest  that  the  Cour 
was  in  those  woros  referring  to  the  case  of  a  widow,  for  snpposition  ti 
the  contrary  would  conflict  with  what  is  subsequently  laid  down  (p 
543),  where  the  Court,  after  referring  to  the  fact  that  it  was  a  case  of  re 
lease  to  a  purchaser  in  the  husband's  life  tinie,  said  <Mf  it  turn  out  tha 
the  alleged  purchaser  was  a  mere  assignee  of  her  inchoate  right  of  dowei 
she  will  succeed,  because  the  assignee  will  not  have  been  a  purchase) 
but  a  mere  stranger  to  the  land,  and  as  such  a  right  would  not  past 
she  may  well  say  she  did  not  in  law  release  her  dower,  as  alleged.' 
It  is  submitted  that  the  assignee  of  a  married  vxrman  of  her  incnoat 
right  might  take  by  force  of  the  Act,  by  an  assignment  executed  with  th 
proper  formalities,  and  that  the  ri^ht  would  pass  by  assignment;  that  sue 
inchoate  nght  is  at  least  a  possibility  coupled  with  an  interest  within  th 
Act,  and  that  if  the  right  does  pass,  the  assignee  can  sue  in  his  own  nam 
(post  p.  76) :  also  that  the  case  of  an  assignment  by  a  widow  is  not  withi 
the  Act ;  and  though  valid  as  a  mere  contract  in  equity,  is  not  valid  a 
law  to  pass  any  interest,  and  the  assignee  cannot  sue  in  his  o^n  name.  1 
is  to  be  remarked  that  in  Miller  v.  Wiley,  the  Court  stated,  (p,  534 
*^  it  is  not  necessary  to  express  any  opinion  on  this  question.'' 

(a)  McAnnany  V.  Tumbull,  10  Grant,  298;  tee,  however,  the  obBem 
tions  in  the  previous  note. 

(6)  Rose  v.  Simmerman,  3  Grant,  698  ;  post  p.  267. 

ic)  Smith  RI.  Prop.  H  ed.  186  ;  Moffatt  v.  Grover,  4C.  P.  U.  C.  402 
Watk.  Conv.  3  ed.,  by  Preston,  p.  64 ;  see  turther  as  to  the  husband'i 
rights^  the  remarks  on  Con.  Stat.  ch.  73. 
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not  ^thin  it  (a).     Before  seisin,  as   in   case  the   wife's 

estate  should  be  in  remainder  dependent  on  a  life-estate 

(in  which  case  the  seisin  of  the  freehold  is  in  the  life  tenant), 

as  also  before  birth  of  issue,  the  husband,  ho  far  as  relates 

to  his  interest  as  tenant  by  the  curtesy,  as  distinct  from  his 

"writal  right  to  the  |)enmncy  of  the  profits  during  the  joint 

lives  of  himself  and  wife,  has  a  contingent  interest,  which 

it  is  submitted  is  within  this  Act,  and  therefore  alienable  by 

^^^  conveyance,  or  on  execution  against  him  (t),   unless  in 

the  latter  case  it  is  controlled  by  Con.  Stat.  ch.  7*3,  sec.  13  (<;). 

Such  interest  would  seem  to  stand  lus  regards  its  alicTiable 

qualities  by  force  of  this  Act  on  at  least  as  high  a  footing 

**    a  wife's  inchoate  right  to  dower  during  the  life  of  her 

liusband,  which  is  within  the  Act  (ft). 

Possibilities  coupled  with  an  interest  wheivon  the  eon-  Possibilities 
tingency  exists  in  the  event,  and  not  in  the  object,  are  in  ^ith  an  inter- 
(su^t  contingent  and  executory  interests,  and  governed  by  ^^^  oif^ncer- 
the  same  rules  in  respect  of  their  alienable  and  other  quali-  tainty  of 
ties  as  hereafter  mentioned  in  regard  to  contingent  inter-  devTsable^ic. 
ests.    When,  however,  the  object  is  not  fixed,  as  in  the 
instances  above  given,  they  were  wanting  in  the  (jualities  were\na«;er- 
of  such  interests,  in  that  they  could  not  even  he  released,  tained,  not 
(e)  or  devised  under  the  Statutes  of  Wills  of  Henry  (/),  ^^^.^^^  °' 
«.ud  it  may  be  doubtfol  whether  they  are  now  devisable. 

Bare  possibilities  as  above  defined  are  not  within  the  And  the  same 
Auct^  and  stand  yet  on  the  same  footing  as  those  coupled  ^  ^o  bare 
with  an  interest  where  the  object  was  not  fixed  occupied  ^ 
before  the  Act     Though  incapable  of  being  aliened  at  law, 
an  assignment /a?'  value  is  enforceable  in  equity  (g), 

(a)  See  Emrick  v.  Sullivan,  25  Q.  B.  U.  C.  107,  per  Draper,  C.  J. 

(6)  See  Moflktt  v.  Grover,  4  C.  P.  U.  C.  402,  per  McLean,  J.,  that 
*^  biiih  of  iffiae  the  husband's  interest  as  tenant  by  the  curtesy  intiate 
^d  be  sold  at  Common  Law.  (c)  See  observations  on  that  Act. 

W)  Ante,  p.  69.  (e)  Smith  RL  Prop.  3  ed.  692. 

(/)  Smith  Rl.  Prop.  3  ed.  951 ;  Doe  v.  Tomkinson,  2  Mau.  &  8. 165  ; 
««^  principle  discussed,  1  Jar.  Wills,  2  ed.  37. 

.  J^?)  Lvde  V.  Mynn,  1  My.  &  Keen,  683  j  Pope  v.  Whitcombe,  3  Russ. 
}**»  ''^•tbered  v.  Wethered,  2  Sim.  183 ;  see  Harwood  v.  Tooke,  2  Sim. 
i^?  Alexander  ▼.  Wellington,  2  Russ.  &  M.  55  ^  Carleton  v.  Leighton. 
*w.  667 ;  see  also  2  W.  &.T.  Lg.  Ca.  2  ed.,  654,  610. 
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Rights  of  The  interests  which  have  been  alluded  to  confer  mani- 

entry,  fostly  no  immediate  right  of  entry,  and  this  right  is  to  be 

distinguished  from  a  mere  right  of  action,  which  is  not 

within  the  Act.     A  right  of  entry  confers  a  right  of  action, 

but  a  riglit  of  action  to  recover  lands  does  not  necessarily 

distinguished  confer  a  right  of  entry.     A  right  of  entry  exists  in  all  cases 

from  rights  of  Qf  abatement,  intrusion,  or  disseisein  (a),  and  simultane- 

Action  \   / ' 

ously   with  that  a  right  of  action ;  formerly  the  riglit  of 
entiy  might  have  been  tolled  by  descent  cast,  discontinu- 
ance, or  warranty,  in  which  case  a  right  of  action  alone  was 
left :  so  also  in  cases  of  deforcements  (t),  (not  comprising 
cases  of  abatement,  intrusion  or  disseisin,  and  the  case  of 
overholding  tenants,)  no  right  of  entry,  but  a  mere  right  of 
action  exists.     The  claim  for  dower  withheld  is  a  familiar 
instance  of  the  existence  of  a  right  of  action  without  a 
right  of  entry ;  so  also  the  right  to  avoid  a  conveyance  on 
equitable  gi'ounds. 
Rights  of  en-       Rights  of  entry  are  further  to  be  subdivided  for  the 
*T  t**d"f       pui'poses  at  least  of  this  Statute,  into  rights  of  entry  for 
rights  of  en-   condition  broken,  which  alone  were  included  in  the  former 
try  for  condi-  ^^^  ^^f  ^2  Vie.  c.  71,  and  are  not  expressly  referred  to  nor 

tion  broken. 

Whatri*rhts  ^^^"^  ^^  ^^  within  this  Act,  which,  it  is  said  (c),  relates  to 
of  entry  arc  rights  of  entry  as  on  "  a  disseisin,  or  where  a  party  has  a 
within  the  act  y\^^  ^  recover  lands,  and  his  right  of  entry,  and  nothing 

but  that  remains." 
Rights  for  Rights  of  entry  for  condition  broken  were  never  favored 

condition       in  law,  which  has  always  leaned  strongly  against  forfeit- 
ures, and  moreover,  in  the  most  frequent  instances  wherein 
they  occur,  viz.,  on  leases,  the  Stat.  32,  H.  8,  c.  34,  has. 
afforded  a   remedy  to  assignees,  for  breach  during  their 
estfite,  and  enables  them  to  take  by  assignment  right  \xp 
enter  for  future  breaches  of  covenants  tending  to  the  main* 
tenance  of  the  reversionary  estate,  or  as  to  rent  (cZ),  but  it 
gives  no  ))resent  right  to  enter  for  breaches  prior  to  th© 
assigmncnt. 

(a)  Black.  Com.  vol.  3,  p.  168 ;  by  Leith,  p.  197.     (6)  See  note  a  supia^ 

(c)  Hunt  V.  Bishop,  8  Ex.  675 ;  Hunt  v.  Bemnant,  9  Ex.   635 ; 

also  Bennett  v.  Herring,  3  C.  B.  N.  S.  370. 

(d)  Sagden  Vendors,  13  ed.  ch.  15,  8. 1. 
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It  Bhoold  be  obsenred,  however,  that  the  decisions  on  this 
Act  do  not  go  the  extent  of  determining  that  a  future  right 
of  entiy  for  a  fuUv/re  breach  of  condition  may  not  pass  by 
anignment,  though  there  are  obiter  dicta  that  it  will  not. 
In  the  cases  decided,  the  breach  giving   right  to  enter 
existed  at  the  time  of  the  assignment.    The  words  of  the 
ict  are  large  enough   to  include    a   future  right    on  a 
ibtare  breach.     The  qu^ion  is  important,  because  the 
Act  of  Henry  does  not  extend  to  covenants  and  condi- 
tions collateral  to  the  land;  as  to  pay  a  sum  of  money  in 
gn)88. 

Rights  of  entry  as  on  a  disseisin  were  not  assignable  at  Rights  of 
Common  Law :  the  simplicity  of  the  Common  Law  enjoined  entry  not  ai- 
that  every  man  should  assert  his  own  right  of  entry  or  of  common  l»w. 
iclion,  and  not  assign  it  to  strangers,  which  savored  of 
nuintenance.    Lord  Coke  says  (a) :  "  The  great  wisdom 
ud  policy  of  the  sages  and  founders  of  our  law  have  pro- 
vided that  no  possibility,  right,  title,  [or  thing  in  action, 
shall  be  granted  or  assigned  to  stran^/ers,  for  that  would 
be  the  occasion  of  multiplying  of  contentions  and  suits  of 
great  oppression  of  the  people,  and  chiefly  of  terre-tenants, 
ud  the  subversion  of  the  due  and  equal  execution  of 
justice."    To  this  rule  the  King  was  always  an  exception 
(6).   Any  conveyance  by  a  person  disseised  to  a  stranger 
vas  void  (o),  but  the  right  might  be  released  to  the  terre- 
tenant  or  person  in  possession  claiming  title. 

There  were  cases,  however,  wherein,  even  though  the  Exceptions. 
pooesaion  of  the  possessor  were  adverse  to  the  owner,  he 
would  not  be  deemed  disseised  so  as  to  preclude  him  from 
eoQve]^ng ;  as  in  the  case  of  a  tenant  holding  over  after 
CKpry  of  his  term,  or  of  a  purchaser  under  a  contract  let 
into  possession,  after  default  in  payment ;  or  in  the  case  of 
&  person  claiming  possession  adversely,  between  whom  and 
tlie  owner  there  was  that  privity  and  those  circumstances, 

(a)  10  Co.  48a.        {h)  Doe  Fitzgerald  ▼.  Finn,  1  Q.  B.  U.  C.  70. 
^(€)  Doe  T.  Scmteh,  6  U.  C.  Q.  S.  351;  Doe  v.  M0U07,  6  U.  C.  Q. 
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that  the  right  of  the  owner  could  not  be  denied  by  si 
person  (a). 
32  H.  vm.        In  aflirmance  of  Common  Law  principles,  by  the  S 

of^rizhto  of    ^^  ^  ^'  ^'  ^'  P«i"Jties  were  imposed  on  both  the  se 

entry.  and  the  buyer  (having  knowledge  of  the  facts)  of  the  ri| 

whether  real  or  false,  of  a  person  disseised  for  more  tha 

year  before  sale  (6).     This  Act  is  virtually  repealed  by 

Con.  Stat.,  at  least  where  an  adtual  legal  right  of  ei 

does  exist,  as  in  the  case  of  the  true  owner  being  dissei 

and  where  it  is  not  the  case  of  a  mere  pretended  ri 

which  the  claimant  himself  could  not  enforce  (c). 

Right!  of  The  owner  whilst  disseised  could  not,  at  Common  1 

entry  not  de-  or  under  the  Stat  of  Henry,  devise  (d),  but  there  y 

circumstances  under  which  mere  adverse  f)ossession  w( 

not  prevent  a  devise  being  valid  («).     This  Statute  c 

not  apply  to  devises,  and  it  does  not  seem  to  be  quite  c 

that  a  person  disseised  has  now  any  greater  power  to  de 

than  at  Common  Law  (/). 

Rij^htB  of  Rights  of  action  were  not  assignable  at  law,  on  the  a 

action  not      rules  that  prohibited  assignments  of  rights  of  entry : 

common  law,  are  such  rights,  not  partaking  of  the  nature  of  rights 

or  now,  entry,  but  being  mere  rights,  unaccompanied  by  a  righ 

entry  (g),  as  in  the  instance  above  given  of  a  deforeem 

by  non-performance  of  a  contract  to  convey  a  free! 

estate,  or  the  withholding  from  a  widow  of  her  pres 

existing  right  to  assignment  of  dower  (/<),  now  assigna 

as  not  being  within  the  Act.     It  follows  also  that  they 

may  be  ^oi,  by  force  of  the  Act,  saleable  under  execution.    Tl 

released.        may,  however,  be  released  to  the  terre-tenant  (i). 

(n)  Bishop  of  Toronto  v.  Cantwell,  1 2  C.  P.  U.  C.  61 0,  per  Draper,  C 
Benns,  q.  t.  v.  Eddie,  2  Q.  B.  U.  C.  286 ;  see  also  1  Jarman  on  Will 
ed.  44. 

(6)  Beasley  y.  Gahill,  2  U.  C.  Q.  B.  320 ;  Baldwin  v.  Henderson,  2 
C.  Q.  B.  388;  Doe  d.  Williams  .v.  Evans,  1  C.  B.  717. 

(c)  Baby,  q.  t.  v.  Watson,  13  Q.  B.  U.  C.  631. 

(d)  Jarman  Wills,  3  ed.  43. 

(e)  Supra,  as  to  conveyances  by  disseisee ;  Doe  v.  Hall,  2  D.  ft  Bf. 
Colley  V.  Doe,  11  A.  &  E.  1021.  (/)  See  Con.  Sut  c.  82,  8. 1' 

{g)  See  anti,  p.  72.  {h)  McAnnany  v.  Tomboll,  10  Gnn^  S 

(1)  Co.  Litt.  265a,  note  1 ;  Miller  v.  Wiley,  16  C.  P.  U.  C.  538. 
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In  equity,  assignments  of  these  rights  for  valuable  consid-  Validity  of 
emtion  are  recoimized  and  enforced  (a) ;  unless  contriiy  to  *««ign?«nj 
public  policy,  or  partaking  of  champerty  or  maintenance,  inequity, 
u  in  the  case  of  purchase  of  a  bare  right  to  file  a  bill  to  set 
tfide  a  conveyance  for  a  fraud  on  the  assignor  (6)  ;  but  if  Champerty, 
tbe  light  to  file  such  a  bill  is  a  mere  incident  to  the  trans- 
action, and  the  property  which  was  the  subject  matter  of 
the  fraud  is  also  conveyed,  such  conveyance  is  valid  even 
though  voluntary  (c). 

A  right  of  action  unaccompanied  by  a  right  of  entry,  as  DeFitable 
in  the  instances  above  given,  is  devisable  as  in  the  nature  qualities  of 
of  an  equitable  interest  (d) ;  but  a  reversion  in  fee  expec-  action, 
tant  on  an  estate  tail  which  had  been  discontinued  by 
the  tenant  in  tail  could  not  be  devised  (e),  nor  if  expec- 
tant on  a  life  estate,  and  the  life  tenant  had  levied  a  fine 
GO*    The  devisable  quality  of  rights  of  action,  which  par- 
take in  their  nature  of  rights  of  entry,  are  elsewhere  treated 

Contingent  executory  and  future  interests  within  this  Contingent 
Act  were  not  assignable  at  Common  Law  to  strangers,  but  JJJ^I^^ie^\ 
ought, unless  the  object  were  unascertained,  always  be  releas-  at  law, 
^  to  a  terre-tenant,  or  person  having  a  sufficient  estate  or  in-  might  be 
teest  by  right  or  by  wrong  (A).  Such  releases  were  allowed  as  released, 
tending  to  preserve  unimpaired,  subsisting  vested  estates  (i). 
The  reason  (k)  why  contingent  and  executory  interests  were 
unalienable  is,  that  originally,  in  the  early  state  of  the 
feudal  system,  property  was  inalienable,  and  though  in 
process  of  time,  by  custom,  and  the  effect  of  the  Stat.  Quia 
Emptorea,  lands  and   estates  in  them   became    alienable ; 

(a)  Row  ▼.  Dawson,  Byall  v.  Bowles,  2  W.  A  T.  Lg.  Ca.  Eq.,  2d  ed. 

(&}  Cases  last  note,  pp.  679,  681  ;  Smith  Rl.  and  Per.  Prop.  2d  ed. 
J^^i  Proaser  ▼.  Edmonds,  1  Y.  &  C.  Ex.  481  j  Dickinson  v.  Barrel  I, 
^R-I  Eq.  337;  DeHoghton  ▼.  Money,  L.  B.  2  Cha.  App.  164 ;  Mnchall 
'•  Banks,  10  Gr.  25.  (c)  Dickinson  v.  Barrell,  L.  K.  1  Eq.  337. 

[i)  Stump  V.  Gaby,  2  D.  M.  A  G.  623  ;  Gresley  v.  Mouseley,  4  D.  &  J. 
'^i  Dickinson  v.  Burrell,  supra. 

W  1  Jarman  WUls.  3  ed.  43.         (/)  6  Craise  Ten.  38,  c.  3,  s.  30. 

^f )  See  p.  74.  (h)  Smith  Bl.  Prop.  3  ed.  692,  829. 

(»)  Wms.  Bl.  Prop.  6  ed.  240.        (k)  Wms.  Bl.  Prop.  6  ed.  241. 
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still  this  did  not  extend  to  those  interests  which  confc 
estate  (a),  and  they  remained  always  as  they  origii 
were,  for  the  reasons  assigned  by  Lord  Coke,  as  above  i 
tioned.  The  true  mode  of  explaining  our  laws  is  nc 
start  with  the  notion  that  all  estates  and  interests  ' 
always  alienable  at  pleasure,  and  then  endeavor  to  a 
why  certain  kinds  are  not  alienable,  but  to  proceed  oi 
converse  principle. 
Bound  by  These  interests  might,  however,  have  been  bound  at 

estoppel.        i^y  estoppel,  on  a  fine,  or  recovery,  or  it  would  seem 

on  an  indenture  (6). 
Assignments       The  assignment  of  these  interests  for  valuable  consi< 

MuitT"**^   ^^  ^^^"  ^^  recognized  and  enforced  in  equity :  the  as 

ment  of  a  contingent  interest  could  not,  before  the  Sta 

as  presently  explained,  operate  as  a  present  conveyanc 

that  on  the  happening  of  the  contingency  and  conseq 

vesting  of  the  estate  it  would  vest  in  the  assignee  anc 

in  the  assignor,  but  the  assignment  was  regarded  in  e( 

as  a  contract  by  the  assignor  to  assign  the  estate  wh< 

should  vest  (c),  and  then  to  perfect  the  matter  by  a  suffi' 

conveyance  of  such  estate. 

Since  the  act      Since  the  Statute  the  jurisdiction  of  a  Court  of  E( 

equity  need    will  not  require  to  be  invoked  as  to  the  interests  a 

ed  to  except  referred  to,  though  it  will  still  be  requisite  as  to  cas< 

as  to  bare     bare  possibilities  and  contingencies  as  to  personalty. 

and  '•ontin-         ^^^  effect  and  operation  of  the  Act  may  be  thus  sh 

gencies  in      Before  the  Act,  when  a  contingent  or  other  execi 

peraona  y.     j^terest  took  effect  on  the  happening  of  the  event,  c 

operation  of  ^^®  ascertaining  of  the  object,  and  so  became  a  V" 

the  act  on      estate,  such   estate,  notwithstanding  prior  assignmei 

jgnm  n  .  ^^^  former  interest  while  contingent,  nevertheless  vi 

not  in  the  assignee  but  in  the  assignor,  or  party  to  be  1 

fited  by  the  original  limitation ;  the  consequence  was, 

to  perfect  the  assignment  and  vest  the  estate  in  th> 

signee,  a  conveyance  thereof  to  him  was  requisite; 

(a)  Ante,  p.  67. 

(6)  Smith  Rl.  Prop.  3  ed.  829 ;  Shelford  Stat.  7  e^.  345,  346, 

(c)  Story's  Eq.  Jar.  s.  1040  b. 
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w  above  explained,  a  Court  of  Equity  would  enforce  the 

giving  such  conveyance  (a).    Thus,  take  the  simple  case  of 

l&Qd  granted  to  A  for  life,  and  in  case  B  survived  him, 

tlien  to  B  in  fee ;  here  is  a  remainder  contingent  on  the 

liappening  of  an  uncertain  event.     If  B  in  the  lifetime  of 

A  ahould  assign  his  contingent  interest  to  C  and  survive 

^j  the  estate  in  fee  would  vest  in  B,  for  the  law  in  no 

^ay  recognized  the  assignment     Since  the  Act,  however, 

it  is  ap{»«hended  the  effect  of  the  assignment  would  be  to 

substitute  C  for  B,  and  consequently  that  the  estate  would 

tfe^t  and  become  executed  in  C. 

Contingent  and  executory  interests  were  devisable  under  Contingent 
the  Statute  of  Wills  of  Henry  VIII.  (6).  but  as  before  ex-  ^^^bie^  ^^ 
plained  in  treating  of  devises  of  possibilities,  if  the  object 
were  unascertained  at  the  time  of  devise,  the  devise  would 
not  take  effect. 

Ho  disposition  by  force  only  of  the  Act  is  to  defeat  or  Act  does  not 
enlarge  an  estate  tail.     By  Con.  Stat.  c.  83,  sec.  4,  every  *PP'y  *?.e8- 

t&tes  tftil 

actual  tenant  in  tail,  in  possession,  contingency  or  other- 
wise, may  dispose  of,  for  an  estate  in  fee  simple  absolute,  or  Conveyance 
less  estate,  the  lands  entailed,  as  against  all  ^^aiming  by  j^Jj^^^^^*^^ 
force  of  an  estate  tail  vested  in,  or  which  might  be  claimed 
Vf  the  person  making  the  disposition.  By  sec.  1  the 
expression  " actual  tenant  in  tail"  means  exclusively  the 
tenant  of  an  estate  tail  which  has  not  been  bancd.  kScc.  !) 
enacts  that  nothing  in  the  Act  shall  enable  any  pei-son  to 
^Jispose  of  any  lands  entailed,  in  respect  of  any  expectant 
interest  which  he  may  have  as  issue  inheritable  to  any 
^te  therein.  The  expectant  heir  in  tail  therefijrc  cannot 
^  force  of  ch.  83,  defeat  his  own  issue,  or  ulterior  est^ites, 
■nd  as  fines,  recoveries  and  warranties  are  alK>li^sluM1,  it 
^ould  seem  that  his  power  would  extend  only  to  his  own 
"^®  interest,  and  that  his  conveyance  could  be  valid  only 
^  equity  as  a  contract  (c).     As  a  contract  it  would  seem 

(«)  I  Preat.  Aba.  2  ed.  98.  (h)  1  Jarman  Wills,  43. 

1^)  Ante  p.  76,  68, 69,  71.  It  ia  apprehended  that  the  conveyance  could 
^  ^nte  bejond  a  contract  in  cqmty,  and  would  not  be  valid  under  thia 
^^J<^.  90)  to  pass  at  law  any  life  estate  when  the  estate  should  vest  in  pos- 
!r^^^»  88  pointed  out  ante  p.  76 ;  and  that  this  is  so,  notwithstanding  the 

Optica  of  the  Act  applies  only  to  defeating  or  enlarging  an  estate  tail. 
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Certain 
contiogent 
remainders 
made  valid. 


it  might  be  good  notwithstanding  Con.  Stat  a  83,  s.  30, 
which  only  prevents  the  conveyance  operating  under  tAe 
Act,  but  possibly  leaves  it  good  as  a  contract  (a). 

SECTION  6. 

A  contingent  remainder,  which  existed  at  any  time  between  th^ 
thirtieth  day  of  May,  one  thousand  eight  hundred  and  forty-niii*» 
and  the  second  day  of  August,  one  thousand  eight  hundred  aK*^ 
fifty -one,  shall  be  deemed  to  have  been  capable  of  taking  cffe^^ 
notwithstanding  the  determination   by   forfeiture,  surrender 
merger,  of  any  preceding  estate  of  freehold.      14,  15  V.  c.  7,  a. 


Variance 
between  this 
and  the  Imp. 
Act. 


In  England 
contingent 
remainders 
indestructible 
by  destruc- 
tion of  the 
particular 
estate. 


Imp.  Act  7  & 
8  Vic.  c.  76. 


There  is  a  most  important  variance  between  this  sectio 
and  the  corresponding  section  of  the  Imperial  Act.    Th 
omission  of  two  words  in  the  6th  section  of  Provincial  Acs 
of  14  and  15  Vic,  which  occur  in  the  Imperial  Act  of^^^^ 

and  9  Vic,  and  the  language  in  which  that  section  is  con^ -— 

Rolidated  cause  the  variance.     In  England  no  contingen^'"'^ 
remainder  can  be  defeated  but  by  expiry  of  the  particulai^^ 
estate  by  efflux  of  time,  or  according  to  its  original  limit 
tion,  before  the  remainder  can  take  effect,  and  thus  in 
of  the  most  usual  settlements,  when  life  estates  ai'e 
to  persons  in.  esse,  with  immediate  remainder  to  their 
children  unborn,  there  is  no  necessity  for  interposing  trus- 
tees to  support  the  contingent  remainders.     With  us,  con- 
tingent remainders,  except  those  existing  between  30tl 
May,  1849,  and  2nd  August,  1851,  are  liable  to  be 
according  to  the  Common  Law  rules,  by  the  detenninatio] 
by  surrender,  merger,  or  efflux  of  time,  of  the  particuli 
estate  before  the  remainder  becomes  vested. 

By  the  Imperial  Act  7  and  8  Vic  c  76,  s.  7,  contingem^  ^ 
remainders  were  annulled,  and  for  them  were  substitutes^ 
estates  having  the  properties  of  executory  devises,  and  thfe"^tt 
existing  remainders  were  not  to  fail  or  be  destroyed  by  tl^  €i 
destruction  of  the  particular  estate,  unless  destroyed  l^y 
efflux  of  time,  or  the  happening  of  the  event  on  which  ■5.i> 
was  limited  to  determine. 


(a)  Sugden  Stats.  2nd  ed.  196 ;  Pryce  v.  Bury,  2  Drew  II,  which,  ho"^- 
ever,  was  not  tha  case  of  an  expectant  heir ;  and  see  s.  37  of  c  83. 
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The  Provincial  Act,  12  Vic,  c.  71,  was  to  the  same  effect.  Prov.  Act 
For  reasons  explained  at  length  by  Mr.  Ker  (a),  the  ^^  ^^^'  ^'  '^^' 
linperia}  Act  was  deemed  too  wide,  and  by  Imperial  Act  Imp.  Act  8  & 
8  and  9  Vic.  c.  106,  s.  1,  the  former  Act  was,  as  to  con-  ^  ^^^' '^Pf *^" 

.  ,    .    .  .  former  act 

tingent  remainders,  repealed  retrospectively  ab  initio,  and  and  re-enacta. 

by  sec.  8  it  was  enacted  that  "  a  contingent  remainder 

existing  at  any  time  after  1st  December,   1844,  (the  time 

of  operation  of  the  former  Act),  shxill  he,  and  if  created 

before  the  passing  of  this  Act,  shtdl  be  deemed  to  have  been, 

ca.pable  of  taking  effect,  notwithstanding  the  determination 

t>y  forfeiture,  surrender,  or  merger,  of  any  preceding  estate 

of  freehold,  in  the  same  manner  in  all  respects  as  if  such 

<letermination  had  not  happened."     This  section  re-consti- 

tiated  contingent  remainders,  rendered  them  indestructible 

^«  therein  mentioned,  and  prevented  those,  or  the  executory 

ixiterests  substituted  in  lieu  thereof  by  the  foimer  Act, 

'^^hich  owed  their  existence  and  validity  to  that  Act,  from 

l>«iiig  defeated  by  its  retrospective  repeal  (6).     The  effect 

ia  also  as  above  mentioned,  that  in  most  cases  there  is  no 

^^^cessity  to  interpose  trustees  to  support  contingent  re- 

^xiainders. 

The  Provincial  Stat.  14  and  15  Vic,  c.  7,  repealed  the  Prov.  Act  U 
tenner  Act  as  to  contingent  remainders,  but  not  retrospec-     ^.^  }^' 
tdvely,  and  it  made  by  sec.  6  the  same  enactment  as  above.  Imp.  Act. 
^*  contained  in  the  Imperial  Act,  but  omitted  the  words 
**  shall  be."     The  construction  placed  on  this  by  the  Con.  Con.  Stat. 
Stat  Ls  expressed  by  sec.  6  of  that  Statute ;  the  dates  varies  from 
therein  referred  to  are  taken  from  the  Stat.  14  and  15  Vic,  ™^' 
•nd  are  the  dates  of  the  passing  of  the  two  Provincial  Acts. 
It  would  seem  as  tliough  the  Act  of  14  &  15  Vic.  should  Erroneous 
iave  referred  rather  to  the  31st  ^December,  1849,  than  to  rff"erence  ia 
the  30th  May,  as  the  Act  of  12  Vic,  though  passed  on  the  &  15  vic.  as 
^ter,  did  not  come  into  operation  (s.  14)  till  the  former  *?  '^^  opera- 
%,  and  the  object  of  the  Stat.  14  &;  15  Vic.  ajjpears  to 
we  been  to  provide  for  those  contingent  remainders  which 


(a)  See  his  letter  in  App. 

(^)  See  Bxowell  Stotates,  p.  278  note  r ;  Davidson  Conv.  vol.  3,  206. 
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on  the  faith  of  the  operation  of  the  repealed  Act,  had  beei 
created  without  estates  to  trustees  to  preserve  them.  Sec 
Effect  on  8.  6  12  apparently  conflicts  somewhat  as  to  these  da4es,  for  i 
enacts  that  the  foregoing  sections  (including  sec.  6)  shal 
not  apply  to  any  estate,  right,  or  interest  created  before  th< 
1st  January,  1850 ;  as  applied  to  contingent  remainden 
•sec.  12,  (assuming  it  to  conflict  with  sec.  6,)  is  neverthelea 
more  strictly  correct,  and  is  in  terms  which,  as  above  re 
marked,  the  Act  of  14  &  15  Vic.  should  have  been.  Se 
remarks  under  sec.  12  as  to  the  effect  of  Con.  Stat.  c.  1. 

SECTION  7. 

Effect  of  sur-      When  tlie  reversion  expectant  on  a  lease  of  any  land  merges  • 

render  or  mer- is  surrendered,  the  estate  which,  for  the  time  being,  confent, 

ger  o    rever-  ^orgiij^^  ^j^^  tenant  under  the  same  lease,  the  next  vested  riffht 
wons   expect-    o  »  o     _ 

ant  on  a  lease  the  Siime  land  shall,  to  the  extent  of  and  for  preserving  sach  inc 

m  certain        dents  to  and  obligations  on  the  same  reversion  as,  but  for  tl 

surrender  or  merger  thereof,  would  have  subsisted,  be  deemed  t~ 

reversion  ex|)ectant  on  the  same  lease.     14,  15  V.  c,  7,  s.  7. 

SECTION  8. 

The  remedies      When  the  reversion  of  any  land,  expectant  on  a  lease,  L: 

for  the  rent  merged  in  any  remainder  or  other  reversion  or  estate,  the  pers 

ana  cove-       entitled  to  the  estate  into  which  such  reversion  has  merged,  1 

nanta  in  a  ,  . 

lease  not  to    heirs,  executors,  administrators,  successors  and  assigns,  shall  ha 

be  extinguish-  and  enjoy  the  like  advantage,  remedy  and  benefit  against  the  l< 

ed  by  the  mer-         -i'     i    •  .  j    •   •  j.    ^  i        • . 

of  the     ®^»  ^  heirs,  successors,  executors,   administrators  and  assigi 

immediate  for  non-payment  of  the  rent,  or  for  doing  of  waste  or  other  £^ 
f aversion.  feiture,  or  lor  not  performing  conditions,  covenants,  or  agreemei 
contained  and  expressed  in  his  lease,  demise  or  grant,  against  t 
lessee,  farmer  or  grantee,  his  heirs,  successors,  executors  admixi 
tratoi*s  and  assigns,  as  the  ])er8on  who  would,  for  the  time  beii 
have  been  entitled  to  the  mesne  reversion  which  has  mei^ 
would  or  might  have  had  and  enjoyed  if  such  reversion  had   i 

BO  merged.     12  V.  c.  71,  s.  12. 

• 

S  8  superfla-      Section  8,  taken  from  the  Act  12  Vic,  is  superfluo 
008,  overrid-   In  England  the  corresponding  section  was  repealed  by  t 
i^g^hjB^I.  Act  8  &  9  Vic,  c  106,  which  introduced  a  provision  Gd 
which  section  7  was  copied  in  the  Prov.  Act  of  14  SS^ 
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^ic.    Section  8  is  not  wide  enough,  it  gives  no  reciprocity  Defects  in 
of  l>enefit ;  it  gives  remedies  ^aiti^,  but  none  to,  the  lessee,  *•  ^' 
&c.    Again,  it  does  not  extend  to  the  case  of  the  estate,  in 
▼liich  the  reversion  immediately  expectant  on  the  lease 
Iwto  merged,  becoming  itself  meiged.     Thus  if  A  seised  in  q^^  ^^  ^^ 
fee  have  demised  for  life  or  for  years  to  B,  who  sublets  tniction  of 
to  C,  who  sublets  to  D  with  a  covenant  to  D  to  keep  the  ^^^J^^^'^t 
demised  premises  in  repair ;  here,  if  whilst  these  estates  Com.  Law, 
&fe  subsisting,  C  surrenders  to  B,  his  interest  and  the  re- 
version expectant  on  the  lease  to  D  is  destroyed  (a).     The 
consequence  at  Common  Law  was  that  D   was  liable  to 
pay  rent  to  no  one,  the  reversion  to  which  rent  is  incident 
l>eing  destroyed  by  act  of  the  parties,  and   there   is  no 
privity  of  estate  between  any  of  them.     On  the  other  hand, 
there  being  no  privity  of  estate,  B  would  not  be  liable  on 
the  covenants  of  C  contained  in  the  lease  to  D.     The  same 
result  followed  if  C  should  take  a  conveyance  of  the  estate 
of  B,  and  thus  by  the  merger  destroy  his  reversion   on  C  s 
leaae  (6). 

This  was  remedied  by  section  8,  but,  as  stated  above,  only  partially 
only  partially  :   thus,  in  the  case  put  B  might  recover  the  »*™edied  by 
Tent  from  D,  but  D  could  have  no  action  against  B  on  any  gave  no  reci- 
Iwreach  of  the  covenant  made  by  C.      So  also,  as  stated  Sr?^*^^*  *"^ 
above,  if  after  the  facts  supposed,  the  estate  of  B   had  to  a  secona 
l>ecome  destroyed   by  surrender   or   merger,  this  section  merger, 
^ould  not  have  applied. 

Sec.  7  clearly  meets  the  above  objection  under  sec.  8,  of  Complete  re- 

"^^^t  of  reciprocity,  and  apparently  also  the  other  objec-  ^^7^78-  '^• 

^on.    The  matter  (in  the  case  put  above)  would  stand 

^us :  on  the   surrender  by   C  to   B  "  of    the  reversion 

^s^^ectant  on  a  lease"  to  D,  the  estate  of  B    is  "to  be 

deemed  the  reversion  expectant  on  the  same  lease" ;  and 

^heu  B  surrenders  to  A,  though  B's  estate   may  not  be 

"the reversion  expectant  on  a  lease,"  referred  to  in  the  first 

f«)  Watk.  Con.  9  ed.  66. 

(^)  Webb  V.  Ros-ell,  .3  T.  R.  393  ;  Wootley  v.  Gregory,  2  You.  t  J. 
A? *  Burton  v.  Barclay,  7  Bing,  746 ;  Thorn  ▼.  WooUcombe.  3  B.  & 
^  ^6;  and  see  as  to  these  seetionf,  Laur  r.  White,  18  C.  P.  U,  C,  99. 
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part  of  the  section,  (which  means  the  immediate  reversL^ 
formerly  belonging  to  C,)  yet  it  is  still  to  be  deemed  tl 
reversion  expectant  on  the  same  lease  for  all  purpo^u 
even  for  the  purpose  of  causing  the  Act  again  to  apply  < 
another  merger  of  that  (B's)  reversion,  and  not  merely  Si 
the  purposes  of  preserving  the  incidents  and  obligation 
on  C's  reversion. 

It  has  been  said  that  the  Act  does  not  go  far  enough  in 
not  providing  for  cases  of  destruction  of  the  reversion    by 
other  modes  than  by  surrender  or  merger,  (a). 
Retrospective      In  England  the  enactment  to  which  sec.   7  corresponds 
effect.  j^g^  been  held  retrospective  (6) ;  see  however  here  the  ob- 

servations under  sec  12. 
The  Act  4  G.      Prior  to  sees.  7  &  8,  a  remedy  was  afforded,  where  leases 
Vl^'J^^^  *^  were  surrendered  for  the  pui'pose  of  being  renewed,  by  Stat 
tial  remedy  in  4  Geo.  2,  c.  28,  see.  G,  the  effect  of  which  is  that  in  such 
cases  of  leases  q^^q  ^\^q  ^g^y  lease  is  valid  to  all  intents  as  if  the  under- 

to  be  renewed  lease  had  been  surrendered  before  the  taking  of  the  new 
lease  ;  and  the  remedies  of  the  lessees  against  their  under- 
tenants remain  unaltered,  and  the  chief  landlord  has  the 
same  remedy  by  distress  and  entry  for  the  rents  and  duties 
reserved  in  the  new  lease,  so  far  as  they  exceed  not  those 
in  the  former  lease,  as  he  would  have  had  in  case  the 
former  lease  had  continued  (c). 

SECTION  10. 

No  implied  ^^'  Neither  the  words  **  Graut  "  or  *'  Exchange,"  in  any  deedt 

warranty, &c.,  hall  create  any  warmnty  or  right  of  re-entry,  or  covenant  by 
to  be  <^i^A^<^  implication,  except  in  cases  where  by  any  Act  in  foi-ce  in  Uppef 
"grant"  or  Canada,  it  is  declared  that  the  word  "Gmnt"  shall  have  such 
«  exchange."  effect     12  V.  c.  7,  a.  C. 

A  ffrant  in  fee  ^^^  supposition  that  the  word  grant  created  a  warranty 
or  for  grant-  or  covenant  by  implication  seems  to  have  been  foimded  in 
^tate  imDlied  ^^^^*  ^^  ^^^^  when  a  fee  was  conveyed,  or  the  whole  of 
no  warranty,  the  grantor's  estate ;  but  in  a  lease  for  years  renderii^ 

(a)  Davidson  Con.  Prec.  6  ed.  p.  32 ;   7  ed.  33. 

{b)  Upton  V.  Townend,  17  C.  B.  30. 

(c)  See  Doe  d.  Palk  v.  Marchetti,  1  B.  &  Ad.  716. 
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TCiit  it  implied  a  general  covenant  for  quiet  enjoyment ;  Express  cove- 
no  implied  covenant  or  warranty,  however,  arose  if  there  °^^  impJied 
were  an  express  covenant  on  the  subject  (a).  warranty. 

The  warranty  and  right  of  re-entry  arising  at  Common  Exchange, 
Iaw  on  the  word  Exchange  was  before  explained  in  treat- 
ing of  sec  4  (b). 

This  section  should  have  extended  to  a  pnHition  and  to  On  a  partition 
the  word  give  ;  for  on  a  partition  a  right  of  re-entry  on  JJ^J^Jj,^    * 
eviction  may  arise  as  before  explained  (c) ;  and  the  word 
ffive  yet  continues  in  some  cases  to  imply  a  warranty  of  title.  The  ^^rd 
Thus,  it  is  said  on  a  gift  in  tail  or  lease  for  life  rendering  ?|jgg  |^  ^„. 
rent,  the  donor  or  lessor  and  his  heirs  (to  whom  the  rent  is  ranty. 
payable)  are  bound  to  warrant  the  title  (it) :  and  on  a 
feoflinent  in  fee  since  the  Statute  quia  emptores  the  feoffor 
during  his  life  is  bound  to  warrant,  and  before  that  Act 
the  warranty  extended  to  his  heirs  if  the  lands  were  to  be 
held  of,  and  services  rendered  to,  the  feoffor  and  his  heirs  (e). 
%  the  Imperial  Act  the  word  give  implies  no  warranty. 

SECTION  9. 

0.  The  bondjide  payment  of  any  money  to,  and  the  receipt  there-  Keceipts  of 
tjf  by  any  peruon  to  whom  the  same  is  |«yable  upon  any  express  Trustees  to  be 
w  implied  trust,  or  for  any  limited  pur|K)He,  and  such  jxayment  to  gk---o« 
*ntl  receipt  by  the  survivors  or  survivor  of  two  or  more  mort- 
9^gees  or  holders,  or  the   executors  or  administrators  of  such 
wjrvivor,   or  their  or  his  assigns,  shall  effectually  discharge  the 
I^won  paying  the  same  from  seeing  to  the  application,  or  being 
answerable  for  the  misapplication  thereof,  unless  the  contrary  be 
*^*pre88ly  declared  by  the  instrument  creating  the  trust  or  secur- 
^^-    12  V.  c.  71,8.  10. 

'The  first  part  of  this  is  framed  to  meet  the  rule  in  equity, 
™^  if  the  trust  be  of  such  a  nature  that  the  person  paying 


.(«)  Co.  Litt.  384  a.  note  Ij  4  Cm.  Dig.  by  White,  370j  Line  v.  Ste- 
Pwnaon,  5  B.  N.  C  183. 

'*)  Ante  p.  56.        (c)  Ante  p.  65.       (d)  Black.  Com.  vol.  2,  p.  300. 

J^^  2  Black.  300 ;  Co.  Litt  384  and  note  1,  whence  it  would  seem  that 
^preaswananty  in  such  case  would  not  override  the  implied  war- 
^^f  Wins.  Rl.  Prop.  376 ;  8  ^,  428. 
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Imp.  Acts. 


the  trustees  may  reasonably  be  expected  to  see  to  the 
plication  of  the  money,  he  will  be  bound  to  do  so. 
rule  and  the  exceptions  are  given  fully  in  the  text  b 
(a) ;   they  may  be  briefly  illustrated  by  stating  that  if 
trust  be  for  payment  of   legacies,  on  specified  sched 
debts^  the  purchaser  has  to  see  that  the  money  is  proj 
applied,  but  not  so  when  the  trust  is  for  pajonent  of  c 
generally. 
Payment  to        This   section  does  not  prevent  the   application  of 
be^^ad  to"*^  ^"'^  requiring  payment  to  trustees  to  be  made  to  all  joi] 
all,nottoone.  or  on  their  joint  receipt,  or   to  their  attorney    authoi 
by  all   to  receive   the   money  (6). 

The  Imperial  Act  of  7  &  8  Vic.  c.  76,  had  a  cl 
corresponding  to  this  section,  but  for  the  rea 
given  by  Mr.  Ker  (c)  it  was  deemed  too  extensive, 
was  repealed  by  the  Act  of  8  &  9  Vic.  c.  106,  and  su 
quently  was  re-enacted  as  to  trustees  only,  in  less  ex 
sive  terms,  by  the  Stat.  22  &  23  Vic.  c.  35,  s.  23,  w 
confines  the  protection  to  payment  of  purShase  or  rr. 
gage  money.  A  subsequent  Act,  however,  23  and  24  V 
1 45, 8.  29,  again  gave  a  wider  effect  to  the  receipts  of  trus 
The  object  of  that  part  of  this  section  which  relate 
payment  to  surviving  mortgagees  is  explained  in  Mr.  i 
letter  (it). 

This  section  is  confined  in  its  operation  by  section  1! 
matters  subsequent  to  1st  January,  1850  (e).  T 
might  be  some  difference  of  opinion  as  to  whether  ui 
the  original  Act  of  12  Vic,  the  power  to  give  receipts 
tends  to  trusts  created  before  that  Act  (/). 


Payment  to 

saryiying 

mortgagee. 


(a)  Sag.  Vend.  13  ed.  540  ;  Dart  Vend.  3  ed.  pp.  384  et  seq  f 
vidson  Conv.  vol.  3,  p.  162,  note  r. 

(6)  Bwart  v.  Snyder,  13  Grant,  57,  ner  Mowat.  V.  C.  Pajmen 
the  attomej  of  all  nave  been  questioned,  Davidson  Conv.  vol.  3,  p- 
note  r ;  Sugden  Vendors,  13  ed.  549 ;  but  see  Davidson  Conv.  vol. 
256,  note  c  (c)  See  his  letter  in  App. 

(d)  See  his  letter  in  App. ;  see  also  chapter  on  mortgages. 

(e)  See  the  observations  on  that  section. 

(/)  See  5  Jur.  N.  S.  nt  2,  pp.  441,  442,  where  this  section  is  tr 
of;  2  Davidson  Conv.  voL  3,  2  ed.  164,  note  Wy  Lewin  on  TmstB,  p< 
4th  ed. ',  BenneU  V.  Lytton,  2  J.  &  H.  158, 
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Payment  to  a  trustee,  with  notice  of  intention  on  his  Payment 
part  to  commit  a  breach  of  trust,  would  not,  it  seems,  be  fnalajide. 
within  the  protection  of  this  section  (a). 

SECTION  12. 

12.  The  foregolog  seGtions  of  this  Act  shall  not  extend  to  any  tjiJs  ^^t  not 
deed,  act  or  thing  execated  or  done,  or  to  any  estate,  right  or  to   extend  to 
interest  created  before  the  first  day  of  January,  one  thousand  ^jj^^cuted  be- 
cight  hundred  and  fifty,  but  they  shall  extend  to  and  have  opera-  fore  Ist  Jan., 
tion  aud  effect  on  and  from  that  day.     12  V.  c.  71,  s.  14.  1^^^- 

It  would  seem  that  this  section  is  a  new  enactment  so  varies  from 
fer,  at  least,  as  relates  to  sections  2,  3,  4,  5,  6,  7  &  11,  and  the  acts  con- 
varien  from  the  Acts  consolidated  by  this  Statute,  unless  *  ^^  being  re- 
controlled  by  Con.  Stat.   U.   C.  ch.    1,  sees.  5,  G,  7,  8,  9.  trospective, 
The  variance  seems  to  have  arisen  thus  :  the  Act  of  12  Vic.  "^i^  ^y" 
was  not  retrospective,  except  as  to  contingent  remainders  Con.  St.  c.  1. 
(see  its  sec.  14?);  neither  was  the  Imperial  Statute  7  &  8 
Vic.  from  which  it  was  taken.     The  Imperial  Act  8  &  9 
^ic.  repealed  in   toto  the   former   Imperial   Act,   and   re- 
enacted  in  better  terms,  and  with  some  variance,  most  of 
its  provisions :  it  designedly,  and   for  ample  reason,  was 
retrospective  in  its  operation  (6).     Our  Legislature  followed 
the  English  Legislature,  except  in  one  or  two  particulars : 
^y  the  Act  of  14  &  15  Vic.  they  repealed  all  the  clauses  of 
^e  former  Act,  except  those  to  which  sees.  8,  9  &;  10  of 
C^n.  Stot.  respectively  answer,  the  interpretjition  clause, 
*nd  that  confining  the  Act  to  Upper  Canadk,  and  also  sec. 
1*  the  restriction  clause,  to  which  latter  the  sec.  12,  now 
^^  question,  of  the  Coil  Stat,  answers.    This  sec.  14  was  not 
repealed  by  reason  of  certain  clauses  as  above-named  being 
retwned,but  as  regards  the  repealed  clauses,  it  fell  of  itself, 
Mid  even  though  the  subject  matter  of  those  clauses  should 
have  been  re-enacted  in  the  same  terms  as  before  (which 


^i^)  I^win  on  Trusts,  5  ed.  240,  referring  to  Femie  v.  Maguire,  6  Ir.  Eq. 
^V*  137, 

D-n^^  ^  ^he  final  part  of  Ker*8  letter  in  Appendix^  who  framed  the 
^^*  Upum  V.  Townend,  17  C.  B,  30. 
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they  were  not)  still  that  sec.  14  would  not  have  applied. 
Thus,  sec.  5  of  12  Vic.  gave  the  right  to  convey  a  contingent 
interest,  and  right  of  entry /or  condition  6roJben,  unless  (by 
sec.  14)  such  right  or  interest  were  created. before  1st  Janu- 
ary 1850  inclusive.     Sec.  5  of  14  &  15  Vic.  gave  the  right 
to  convey  a  contingent  interest  and  a  right  of  entry,  which 
right,  as  above  explained,  varies  from  that  alluded  to  in  the  4e 
former  Act :  this  section,  therefore,  varies  from  the  old  Act^- 
there  is  no  restrictive  clause  to  the  later  Act,  and  cleariy^^ 
sec.  14  of  the  former  Act  would  not  apply ;  moreover,  a^ss 
above  explained,  the  later  Act  was  intended  to  be  retro— ^ 
spective.     The  result  is,  that  though  a  right  of  entry  on  ^^ 
disseisin   prior  to  1850,  and  a  contingent  interest  created^ - 
before  1850  were,  by  14  &  15  Vic,  capable  of  being  validlw^ 
conveyed,  the  Con.  Stat,  varies  the  law  and  withholds  froi 
the  owner  disseised  the  power  he  theretofore  had  of  sellin^^ 
and  conveying  the  estate,  leaving  him  in  fact  as  at  commor  * 
law  (a) ;    and   places  a  person   entitled   to  a  contingei 
interest  in  the  same  position,  except  that  the  conveyan< 
would  be  valid  in  equity  as  a  contract  to  be  perfected  b^ 
conveyance,  when  the  interest  becomes  a  vested  estate  (I 
The  above  observations  apply  to  other  cases,  as,  for  instan< 
under  sec.  4. 
Rales  of  con-      When  any  (juestion  of  variance  arises  between  Conso^ /i 


stroction  pe-   dated  Statutes  and  the  old  Statutes  consolidated,  referen     — cc 
^^gj^ig  QQ  should  be  had  to  Con.  Stat.  U.  C.  e.   1.  ss.  5,  6,  7,  8,        9, 
yariance  be-    which  it  may  l)e  contendcKl  control   the  operation  of  t^Pie 
aod^Uie  for-    section  1 2,  now  under  consideration.      In   construing        & 


mer  acts.  Consolidated  Statute  reference  should  be  made  also  to  t"Bne 
Interpretation  Act,  section  18.  If  there  be  no  direct  v^^i- 
riance  between  a  Consolidated  Statute  and  the  former  St>«" 
tute  which  is  consolidated,  the  old  Statute  may  be  IooIc^hI 
at  to  guide  in  the  construction  of  the  new  Consolidat>^^ 
Act  (c). 


(a)  As  to  which  see,  post,  the  remarks  on  conTejances  of  contiup^^^ 
interests,  pp.  73,  74.  (6)  See  p.  76. 

(c)  Per  Draper,  C.  J.,  in  Bank  Upper  Canada  ▼.  Broogb,  2  E.  ^ 
Reports  U.  C,  101 ;  The  Qneen  v.  Whelan,  28  Q.  B.  U.  C.  117. 
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SECTION  13. 

13.  Any  Corporation  aggregate  in  Upper  Canada,  capable  of  Corporations 
taking  and  conveying  land,  shall  be  deemed  to  have  been  and  to  ^SS^S^^ 
be  capable  of  taking  and  conveying  land  by  deed  of  bargain  and  ^^  bargain 
flAle,  in  like  manner  as  any  person  io  his  natural  capacity,  subject  and  sale, 
nevertheless  to  any  general  limitations  or  restrictions  and  to  any 
<pedal  provisions  as  to  holding  or  conveying  real  estate  which  may 
be  applicable  to  such  Corporation.     4  W.  IV,  c.  1,  s.  46. 

So  far  as  regards  capacity  to  take  by  way  of  bargain  and  Corporations 
sale,  the  provision  of  this  section  was  superfluous  (a) ;   and  mignt  take  by 
it  would  seem  by  no   means  certain   that  a  Corporation  gain  and  sale, 
could  not  convey  by  the  same  mode.  j^^t  doubtful 

It  has  been  said  that  though  a  Corporation  could  not  convey  by 
become  feoffee  to  uses  of  lands  owned  and  conveyed  by  a  ^^^^  mode, 
feoffor,  yet  they  might  become  seised  to  uses  of  their  own  Can  a  corpo- 
lands  (6).     Thus  A  could  not  enfeoff*  or  release  to  a  Cor-  ration  stand 

seised  to  a  * 

poration  to  hold  to  the  use  of  B,  but  a  Corporation  might  ^ge  ? 
agree  to  be  seised  of  their  own  lands  to  the  use  of  B,  and 
so  convey  by  way  of  bargain  and  sale  (a).  Admitting, 
however,  that  of  their  own  lands  a  Corporation  might 
stand  seised  to  uses,  it  is  difficult  to  say  how  the  uses  de- 
clared are  executed  by  the  Statute  of  Uses,  considering 
tiie  language  of  that  Statute,  and  why  they  do  not  there- 
fore remain  trusts  enforceable  and  recognized  only  in  Equity; 
for  the  Statute  executes  the  use  only  "  where  any  jyevson 
or  persons'*  shall  be  seised  of  any  lands,  &c.,  "  to  the  use, 
confidence,  or  trust  of  any  other  person  ar  persons  .or 
My  politic  "  ((Z). 

In  practice,  the  above  distinction  was,  however,  not 
*cted  on,  and  authority  is  not  wanting  that  a  Corporation 
^Id  not  under  any  circumstances  stand  seised  to  uses, 


io)  I  Saundere  on  Uses,  60 ;  Gilbert  on  Uses,  3  ed.  by  Sugden,  p.  191 ; 
Jones  on  Uses,  40  ;  see  also  the  language  of  the  Statute  of  Uses,  p.  90. 

(^)  See  Qoie  by  Sugden  to  Gilbert  on  Uses,  .3  ed.  p.  7  ;   also  Preston 
^  ▼ol.  2,  p.  234  5   Jones  on  Uses,  p.  40.  > 

(0  See  last  note.    It  is  treated  as  doubtful  in  Grant  on  Corporations. 
(4  See  Bacon  on  Uses,  and  the  language  of  the  Act,  post,  under  sec. 
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either  as  feoffees  or  releasees  of  lands  of  others,  or  as  bar- 
gainors of  their  own  landa  It  was  once  a  maxim  with  res- 
pect to  a  feoffee  to  uses  that  there  should  be  confidence  vn 
the  person,  and  it  was  ruled  that  for  want  of  this  a  Cor- 
poration could  not  stand  seised  to  a  use,  for  how,  it  was 
said,  could  a  Corporation  be  confided  in  when  it  had 
not  a  soul  ?  (a).  Another  reason  assigned  was  that  a  Cor- 
poration was  framed  at  the  will  of  the  King  for  certain 
purposes,  and  was  no  further  capable  than  he  willed  them, 
and,  moreover,  that  being  incorporate,  the  Chancery  had  no 
process  to  compel  them  to  discharge  the  use  or  trust  (6). 
This  latter  ground  has  long  since  ceased  to  exist,  and  with  it 
the  necessity  for  personal  confidence  (c),  A  strong  aigu- 
ment  as  against  a  Corporation  standing  seised  to  a  use,  is 
furnished  by  the  language  of  the  Statute  of  Uses  above  re- 
feiTcd  to,  which  does  not  take  in  the  case  of  a  Corporation 
seised  to  a  use,  from  which  it  is  to  be  inferred  that  the 
Legislature  supposed  a  Corporation  could  not  so  stand 
seised  (cZ). 
Importance  It  is  to  be  observed  that  the  section  under  consideration 
of  the  oues-    j^^g  j^^^  enact  that  a  Corporation  may  stand  seised  to  a 

tion,  whether  .         ,  .  ,  "^ 

a  corporation  nse,  but  only  gives  it  capability  to  convey  by  bargain  and 
can  stand       ^q   j^uJ  therefore,  in  any  case  in  which  a  Corporation 

seised  to  a  *  •z  x  ^ 

use.  should  be  made  grantee  or  releasee  to  uses,  the  matters 

above  considered  become  of  importance  in  determining 
whether  the  uses  declared  are  valid  as  such,  and  if  so, 
whether  the  Statute  of  Uses  would  execute  them.  It  would 
seem  both  points  must  be  answered  in  the  negative.  Again, 
if  it  be  that  a  Corporation  could  not  stand  seised  to  a  use 
of  its  own  lands  even,  then,  as  this  section  gives  no  such 
power,  but  merely  gives  power  to  convey  by  bai^in  and 


(a)  Lewin  on   Trusts,    introdactioD,  p.  2 ;  see  also  1  Saondeii  ob 
Uses,  59. 

(b)  Gilbert  Uses,  3  ed.  by  Sagden,  pp.  6,  7,  367, 

(c)  ^jewin  Trusts,  introduction,  p.  9 ;  note,  bj  Sngden,  to  Oilbert  on 
Uses,  p.  7  J  1  Ves.  Jr.  468 :  1  Ves.  Sen.  636. 

{d)  Bacon  on  Uses  -y  see  also  notes,  by  Sagden,  to  Gilbert  on  Um^  ^ 
ed,  pp.  6,  7. 
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might  be  urged  that  such  a  canyeyance  bom  a 
btion  would  operate  as  a  statutory  grant,  or  Com- 
w  conveyance,  transferring  the  estate  to  the  grantee 
',  any  use  raised  in  the  C!orporation,  (of  which  they 
ot  stand  seised),  and  without  the  aid  of  the  Statute 
If  this  be  so,  and  if  no  use  be  raised  in  the  Cor- 
1  by  reason  of  their  incapacity  to  stand  seised,  then 
I  declared  on  the  seisin  of  the  baigainee,  being  the 
i,  would  be  executed  in  favor  of  the  cestui  qui  ua$, 
lim  the  l^al  estate,  and  would  not  give  him  a 
|uitable  interest,  as  would  be  the  case  on  a  bargain 
I  by  an  individual  to  a  bargainee  to  hold  to  the  use 
ler.  It  is  presumed,  however,  the  Courts  would 
)  same  effect  to  a  bargain  and  sale  by  a  Corpora- 

by  an  individual  as  regards  uses  declared,  and 
onsider  that  virtually  this  section  enables  a  Cor- 
I,  on  the  bargain  and  sale,  to  stand  seised  to  the 
he  bargainee  (a). 

SECTION  14. 
od  of  bargain  and  sale  of  laud  io  Upper  Canada,  executed  j)^  ^f  l^m^ 
nt  to  the  6th  day  of  March,  one  thousand  eight  hundred  gain  and  sale 
y-four,  shall  require  enrolment  or  registration  to  supply  *^?J!  °®*  !*" 

of  enrolment,  for  the  mere  purpose  of  rendering  such  ment  to  len- 
md  sale  a  valid  and  effectual  conveyance  for  passing  the  ^^^  '*  *  ^•hd 
eby  intended  to  be  bargained  and  sold  ;  but  this  shall  ^ 

i  any  question  of  priority  under  the  Registry  Act     4  W. 

B.  47,-13,  14  V.  c  63,  s.  3. 

^mmon  Law  no  deed  or  writing  was  requisite  to  jj^^  ^^  y^^^ 
or  rather  as  evidence  of  the  creation  of,  an  use,  gain  and  sale 
'^as  then  in  effect  what  is  now  a  trust.     The  verbal  *J^<^°"^<^" 
on  sufficient  consideration,  raised  the  use  in  the 
)r  to  hold  for  the  bargainee ;  on  this  the  Court  of 
y  held  the  bargainor,  who  continued  to  retain  the 
ate,  to  be  trustee  for  the  bargainee,  who  was  en- 
I  the  whole  beneficial  use,  which  was  descendible, 
e,  and  assignable  without  livery. 

ii  hoverer,  Hayes  Cony.  rol.  2, 6th  ed.,  p.  SO,  note  64. 
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Stat,  of  Uses.      The  object  of  the  Statute  of  Uses  was  to  abolish  th^ 
doctrine  of  trusts,  and  to  annex  the  legal  ownership  to  tW 
Langoaere  of  beneficial  interest.     Its  language  is  as  follows : — "  Th^ 
8. 1  of  St.  of  ^iiere  any  person  or  persons  stand  or  be  seized,  or  at  ai^; 
time  hereafter  shall  happen  to  be  seized  of  and  in  araj 
honors,  castles,  manors,  lands,  tenepients,  rents,  service 
reversions,  remainders,  or  other  hereditaments,  to  the  usee 
confidence,  or  trust  of  any  other  person  or  persons,  or    ci 
any  body  politic,  by  reason  of  any  bargain,  sale,  feofimeni; 
fine,  recovery,  covenant,  contract,  agreement,  will,  or  other- 
wise, by  any  manner,  means,  whatsoever  it  be ;  in  eveiy 
such  case,  all  and  every  such  person  and  persons  and  bodies 
politic,   that   have  or  hereafter  shall  have  any  such  xiae, 
confidence  or  trust  in  fee  simple,  fee-tail,  for  term  of  life, 
or  for  years,  or  otherwise,  or  any  use,  confidence  or  tnwt 
in  remainder  or  reverter,  shall  from  henceforth  stand  and 
be  seized,  deemed  and  adjudged  in  lawful  seizin,  estate  and 
possession  of  and  in  the  same  honors,  &c.,  with  their  appu^ 
tenances,  to  all  intents,  constructions  and  purposes  in  tiie 
law  of  and  in  such  like  estates  as  they  had  or  shall  have  in 
the  use,  trust  or  confidence  of  or  in  the  same ;  and  that 
the  estate,  title,  right  and  possession  that  was  in  such  pe^ 
son  or  persons  that  were  or  hereafter  shall  be  seized  of  any 
lands,  tenements,  or  hereditaments,  to  the  use,  confidence 
or  trust  of  any  such  person  or  persons,  or  of  any  hody 
politic,  be  firom  henceforth  clearly  deemed  and  adjudged  to 
be  in  him  or  them  that  have  or  hereafter  shall  have  sach 
use,  confidence  or  trust  after  such  quality,  manner,  form 
and  condition  as  they  had  before,  in  or  to  the  use,  confi- 
dence or  trust  that  was  in  them." 

The  Statute  failed  to  attain  its  object,  and  to  destroy' 

trust  estates,  by  reason  of  its  being  considered  that  tli^ 

Statute  exhausted  itself  in  executing  the  first  use  declared-^ 

and  was  powerless  as  regards  any  further  use,  which  is  ^ 

Eflfect  of  St.    ^^"^^^  as  iiow  recognized  in  Courts  of  Equity.     The  effec^^ 

of  Uses  on  a  of  the  Act  was  to  introduce  a  new  and  secret  mode  C^ 

^^  conveyance,  passing  the  legal  estate  without  livery, 
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r  the  mere  verbal  bargain  or  contract  of  sale  on 
efficient  consideration ;  nor  were  any  words  of  inheritance 
dquisite  to  carry  a  fee,  as  a  contract  for  a  fee  was  implied, 
lalesB  the  contrary  were  expressed  (a). 

The  Statute  of  Enrolments,  27  H.  8,  c.  IC,  was  passed  St  of  Enrol- 
'nth  a  view  to  prevent  the  clandestine  character  of  the  °>«nte. 
conveyance  by  way  of  bargain  and  sale,  and  denies  effect 
to  eveiy  such  conveyance  of  a  freehold  **  except  the  same 
be  by  writing,  indented,  sealed  and  enrolled  in  one  of  the 
King's  Courts  of  Record  at  Westminster,"  or  within  the 
County  where  the  lands  lay,  before  the  Custoa  Motulorum 
Mid  two  Justices  of  the  Peace  and  the  Clerk  of  the  Peace 
rfthe  same  County,  or  any  two  of  them,  whereof  the  Clerk 
to  be  one,  and  the  enrolment  to  be  within  six  months  after 
ilateof  the  instrument. 

The  first  Provincial  Act  on  the  subject,  37  Geo.  3,  ch.  8,  Provincial 
^ted,  that  conveyances  by  way  of  bargain  and  sale  "not  Actsaatobar- 
^ving  been  enrolled  in  a  Court  of  Record  are  not  valid  in  sales. 
AW,"  and  substituted  therefor  the  County  Registry  Office, 
rtth  a  retrospective  operation  (6).     The  Statute,  4  Wm. 
I,  ch.  1,  sec.   47,  abolished  the  necessity   for  any  enrol- 
ment or  r^istry,  except  to  preserve  priority  of  title  under 
ie  Registry  Act;  this  Act  was  held  to  be  retrospective  (c). 
Die  Stat  9  Vic.  ch.  34,  sec.  14,  declared  that  registry  should 
be  equivalent  to  enrolment,  but  this  was  repealed  by 
Stat  13  &  14  Vic.  ch.  63,  sec.  3,  reciting  that  the  effect  of 
the  former  Act  might  be  to  render  doubtful  the  meaning  of 
the  Act  of  4  Wm.  4. 

These  Statutes,  combined  with  a  decision  (d)  that  a 
^poU  may  operate  as  a  bargain  and  sale,  have  virtually 
I'cpealed  the  Statute  of  Enrolments. 

A  bargain  and  sale  to  operate  under  the  Statute  of  Uses  xhe  conaider- 
«anot  be  good,  except  on  the  consideration  of  money  or  *tion  requi- 
money's  worth;  a  rent  reserved,  though  but  a  pepper-corn  g^^  and  sale 

(a)  Jones  on  Uses,    (b)  Rogers  v.  Bamam,  5  Q.  B.  0.  S.  U.  C.  262. 
V)  Bogers  ▼.  Bamnnii  supra ;  Doe  d.  Lonckes  v.  Fisheri  2  Q.  B.  U. 

(4  Bogers  ▼.  Bamnin,  supra. 
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will  suffice  (a).    If  a  valuable  oonaiderstion  be  proyed  Umz 
have  been  given,  though  not  expressed,  ocif  expressed,  thought: 
proved  not  to  have  been  given,  it  will  suffice  (6).     The  con,^ 
sideration  need   not  proceed  from  the  bargainee  to  th«> 
bargainor  (o). 
it  may  oper-       If  the  instrument  fail  to  iske  effect  as  a  bargain  and 
cte  as  a  grant  foj.  want  of  proper  consideration,  or  otherwise,  it  may  oi 

'  rate  as  a  grant  or  covenant  to  stand  seized  on  consideratic::^ 
of  blood,  or  otherwise,  as  before  explained  (d). 
incorporeal  Not  only  corporeal,  but  also  incorporeal  hereditamett.^ 
heredita-  j-j^^y  \^  conveyed  by  bargain  and  sale ;  but  the  latter  mvxs 
be  created  t)e  in  existence  at  the  time  of  conveyance.  Therefor©  i 
^7  ^^  thing  not  in  tsse,  as  a  right  of  way  not  before  created,  cao- 

not  be  created  by  bargain  and  sale  (e).     The  Statute    of 
Uses  (/)  executes  the  use  "when  any  person  shall   be 
seised,  &c.,  to  the  use,  &c.,"  and  therefore  though  a  free- 
holder can   create  a  term  by  bargain    and  sale   out    of 
nor  terms  of  *^®  estate  of  which  he  is  seised,  no    term    when    once 
j^ars  or  con-  created  can  be  so  conveyed,  for  of  such  the  termor  is 
ritB  convey-  ^^^  seised  but  possessed.     Contingent  interests  and  poasi- 
ed  by  it.         bilities  cannot  be  conveyed  by  bargain  and  sale  (g). 

Other  matters  and  disadvantages  attending  this  mode  of 
conveyance,  were  before  referred  to  (h), 
"■^■— »"— ^  ■  ■  — ^-^—  ■       — ^— ^— ^»       " 

(a)  4  Cruise,  T.  32  ch.  9,  sees.  26,  26 ;  Smith  Bl.  Prop.  3  ed.  656. 

(b)  Smith  Bl.  Prop.,  3  ed.  656.  (c)  Id.  {d)  Ante  p.  61- 
(  e )  Smith  Rl.  Prop.,  3  ed.  656. 

(/)  See  the  language  of  the  Act,  ante  p.  90. 

{g)  Watkios  Gonv.  355,  9  ed.  (h)  Ante  pp.  49,  50. 
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An  Act  respecting  short  forms  of  Conveyances. 

1-  When  a  deed  made  according  to  the  forms  net  forth  in  the  Where  words 
firat  Schedule  to  this  Act,  or  any  other  deed  expreswed  to  be  made  of  colomn  1  of 
^  pursuance  of  this  Act,  or  referring  thereto,  contains  any  of  the  Schedule  are 
forms  or  words  contained  in  colamn  one  of  the  second  Schedule  employed,  the 

kereto  annexed,  and  distinguished  by  any  number  therein,  such  *f®^  ^  '**J® 

J    .  me  siuDe  ei* 

^^  8hali  be  taken  to  have  the  same  effect,  and  be  construed  as  feet  as  iftlra 
tf  it  contained  the  form  of  words  contained  in  column  two  of  the  ^ords  in  col- 
^^Bie  Schedule,  and  distinguished  by  the  same  number  as  is  an-  inserted. 
^foied  to  the  form  of  words  used  in  the  deed  ;  but  it  shall  not  be 
necessary,  in  any  such  deed,  to  insert  any  such  number.     9  V.  c. 
«,  s.  1. 

2.  Any  deed  or  part  of  a  deed,  which  fails  to  take  effect  by  Deeds  failing 
^ue  of  this  Act,  shall,  nevertheless,  be  as  effectual,  to  bind  the  ^o  ^^^  effect 
I^Jties  thereto,  so  fiir  as  the  rules  of  law  and  equity  will  permit,  to  be  as  valid 
^  if  this  Act  had  not  been  made.     9  V.  c.  6,  s.  4.  as  if  Act  not 

3.  Every   such  deed,   unless  an  exception   be  specially  made  ™*"e- 

*^«reiu,   shall  be  held  and  construed  to  include  all  houses,  out-  V?^  ^n  u"' 
K  t      1  elude  all  hou- 

^oufies,  edifices,  bams,  stables,  yards,  gardens,  orchards,  commons,  gea,  Ac.  and 

^^leeR,  woods,  underwoods,  mounds,  fences,  hedges,  ditches,  ways,  ^^®  reversion, 

^ters,    water-courses,    lights,    liberties,    privileges,    easements,  ggtate  kc 

pix>fits,  commodities,  emoluments,    hereditaments   and   appurte- 

'^xices  whatsoever,  to  the  lands  therein  comprised,  belonging  or 

^^    any  wise  appertaining,  or  with  the  same  demised,  held,  used) 

*^ccupied  and  enjoyed,  or  taken  or  known  as  part  or  parcel  there- 

^^  ;  and  if  the  same  purports  to  convey  an  estate  in  fee,  also  the 

Aversion  or  reversions,  remainder .  and  remainders,  yearly  and 

^tker  rents,  issues  and  profits  of  the  same  lands,  and  of  every  part 

^nd  parcel  thereof,  and  all  the  estate,  right,  title,  interest,  inheri- 

^^<^ce,  use,  trust,  property,  profit,  posBession,  claim  and  demand 

^luitsoever,  both  at  law  and  in  equity,  of  the  grantor  in,  to,  out  of, 

^  iipon  tlie  same  lands,  and  every  part  and  parcel  thereof,  with 

^^oeir  and  every  of  their  appurtenances.     9  Y.  a  6,  s.  2* 


94  Short  Forms  of  Conveyances, 

Construction       4*  In  the  construction  of  this  Act,  and  the  Schedules  thereto^ 
of  Act.  unless  there  be  something  in  the  subject  or  context  repugnant  to 

such  construction,  the  word  '*  lands"  shall  extend  to  all  freehold 
tenements  and  hereditaments,,  whether  corporeal  or  incorporeal, 
or  any  undivided  part  or  share  therein,  respectively ;  and  the 
word  "  party"  shall  mean  and  include  any  body  politic  or  corpo- 
rate or  collegiate  as  well  as  an  individual  9  Y.  c.  6,  s.  5, 
Remonera-  ^-  In  taxing  any  bill  for  preparing  and  executing  any  d 

tion  for  deeds  under  this  Act,  the  taxing  officer,  in  estimating  the  proper  su; 
not  to  be  by    ^  ^^  charged  therefor,  shall  consider  not  the  length  of  such 
leng^  only,     but  the  skill  and  labour  em])loycd  and  responsibility  incurred  i 

the  prejMiration  thereof     9  V.  c  6,  s.  3. 
Schedules,  ^*  '^^^  Schedules,  and  the  directions  and  forms  therein  coi 

&C.J  to  form    tained,  shall  be  deemed  |>arts  of  this  Act     9  Y .  c.  6,  s.  6. 
part  of  Act. 

THE   FIRST  SCHEDULE. 

This  Indenture,  made  the  day  of  ,  oi 

thousand  eight  himdred  and  ,  in  pursuance  of  the  A 

to  facilitate  the  conveyance  of  real  property,  between  (here 
names  of  parties  and  recitaUy  if  any^)  Witnesseth,  that  in  C02 
sideration  of  dollars,  of  lawful  money  of  Canada,  now 

by  the  said  (grantee  or  grantees)  to  the  said  (grantor  or  granto 
(the  receipt  whereof  is  hereby  by  him  (or  them)  acknowledgecl,) 
he  {or  they)  the  said  (grantor  or  gi-antors)  doth  (or  do)  gnLZit 
unto  the  said  (grantee  or  grantees)  his  (or  their)  heirs  aiadL 
assigns  for  ever,  all,  4fea,  (parcels,)  (Here  insert  covenants^ 
any  otlier  provisions.) 

In  witness  whereof,  the  said  parties  hereto  have  hereunto 
their  hands  and  seals. 


THE  SECOND  SCHEDULE. 
DIRECTIONS  AS  TO  THE  FORKS   IN  THIS   SCHEDULE. 

In  cases  of  Sale  and  Conveyance  of  Real  ISroperty, 
1.  Parties  who  use  any  of  the  forms  in  the  first  column  of  i;lB38 
Schedule,  may  substitute  for  the  words  "  covenantor"  or  " 
nantee,"  or  "  releasor"  or  "  releasee,"  "  grantor"  or  "  grantee," 
name  or  names,  and  in  every  such  case,  corresponding  safasti^^^ 
tions  shall  be  taken  to  be  made  in  the  corresponding  forms  in 
second  column. 
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^.  Sach  parties  may  substitate  the  feminine  gender  for  the 
Duiacnline,  or  the  plaral  number  for  the  singular,  in  any  of  the 
forms  in  the  first  column  of  this  Schedule,  and  corresponding 
changes  shall  be  taken  to  be  made  in  the  corresponding  forms  in 
the  secoud  column. 

^*  Such  parties  may  introduce  into,  or  annex  to,  any  of  the 
forms  in  the  first  colnmn,  any  express  exceptions  from,  or  other 
^^preas  qualifications  thereof  respectively,  and  the  like  exceptions 
or  qualifications  shall  be  taken  to  be  made  from  or  in  the  corres- 
ponding forms  in  the  second  column. 

4-  Such  parties  may  add  the  name  or  other  designation  of  any 
I><?r8on  or  persons,  or  class  or  classes  of  persons,  or  any  other  words, 
*^  the  end  of  form  two,  of  the  first  column,  so  as  thereby  to  ex- 
teii(]  the  words  thereof  to  the  acts  of  any  additional  i)ersou  or  per- 
^^d,  or  class  or  classes  of  persons,  or  of  all  persons  whomsoever ; 
^'^^  in  every  such  case  the  covenants  two,  three  and  four,  or  such 
^^  them  as  may  be  employed  in  such  deed,  shall  bo  taken  to 
^^tend  to  the  acts  of  the  person  or  persons,  class  or  classes  of 
PetBons,  so  named. 

^^l^Xmv    OVE.  COLUMN  TWO. 


1.  The  laid  ^*  And  the  said  covenantor  doth  hereby,  for  him- 
w>t>eiiafitor)  self,  his  heirs,  executors  and  administrators,  coven- 
^ilh  t^  said  "**'  promise  and  agree,  with  and  to  the  said 
^^ovenantee).  covenantee,  his  heirs  and  assigns,  in  manner  foUow- 

ing,  that  is  to  say  : 

2.  That  he  ^'  ^^^^  ^^^  ^'^^  notwithstanding  any  act,  deed, 
^^*s  the  right  matter  or  thing  by  the  said  covenantor,  done,  exe- 
^tdd^\^I  ^  cuted,  committed,  or  knowingly  or  wilfully  permitted 
the  said  (cove-  ^^  suffered  to  the  contrary,  he,  the  said  covenantor, 
^'^niee)  notr  now  hath  in  himself  good  right,  full  power,  and 
any  al^f'tle  ^^^^^^^^^^  authority,  to  convey  the  said  lands  and 
*^<i  {cove-  other  the  premises  hereby  conveyed,  or  intended  so 
^^^ntor.)  to  be,  with  their  and  every  of  their  appurtenances, 

unto  the  said  covenantee,  in  manner  aforesaid,  and 

according  to  the  true  intent  of  these  presents. 

3.  j^Q^  ||„^^  3.  And  that  it  shall  be  lawful  for  the  said  covenan- 

^^  ttid(ooM-  tee)  his  heirs  and  assigns,  from  time  to  time  and  at 

have  0  **t  ^^^  times  hereafVicr,  peaceably  aud  quietly  to  enter 

P<^*aeiiion  of  upon,  have,  hold,  occupy,  possees  and  enjoy  the  said 

^*«d  lands,  i^nd  and  premises  hereby  conveyed,  or  intended  so 
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to  be,  with  their  and  every  of  their  appurtenan 
and  to  have,  receive  and  take  the  rents,  issues 
profits  thereof^  and  of  every  part  thereof,  to  anc 
his  and  their  use  and  benefit,  without  any  let, 
trouble,  denial,  eviction,  interruption,  claim  01 
mand  whatsoever^  of,  from,  or  by  him  the 
covenantor,  or  his  heirs,  or  any  person  claiming 
to  claim,  by,  from,  under,  or  in  trust  for  him,  tl 
or  any  of  them. 

4.  Free  4.  And  that  free  and  clear,  and  freely  and  a 

from  all  in-      jately  acquitted,  exonerated,  and  for  ever  dLschar 
cumbrancefl*     »       •'       *  ' 

or  otherwise  by    the  said  covenantor  or  his  Y 

well   and  sufficiently  saved,  kept  harmless,  and 

demnified  of,  from  and  against  any  and  every  for 

and  other  gift,  grant,  bargain,  sale,  jointure,  do 

use,  trust,  entail,  will,  statute,  recognizance,  ji 

ment,  execution,  extent,   rent,  annuity,  forfeit 

re-entry,    and  any  and   every  other    estate,  t 

charge,  trouble  and  incumbrance  whatsoever,  m 

executed,  occasioned,  or  suffered  by  the  said  c 

nantor  or  his  heirs,  or  by  any  person  daiming 

to  claim,  by,  from,  under  or  in  trust  for  him,  tl 

or  any  of  them. 

5.  And  the       ^*  -^^^   ^^^  ^^^  covenantor  doth  hereby, 
said  (cove-  himself,    his   heirs,   executors  and  administrai 
EMUnrithUw  ^^^'^^^t  promise  and  agree  with,  and  to  the 
said  (cove-  covenantee,   his  heirs  and  assigns,  that  he  the 
natUee)  that  covenantor,  his  heirs,  executors  and  administra 
cute  such  *°^   ^^  *"^  every  other  person  whosoever  ha 
further  aasur-  or  claiming,  or  who  shall  or  may  hereafter  hav 
ances  of  the  ^^^  ^^^    .  1^^^^  ^^.j^  ^^  interest  whatsoc 
said  lands  as             ^      j  1    -n    1       ^ 

may  be  re-        either  at  law  or  in  equity,  in,  to,  or  out  of,  the 

qnisite.  lands  and  premises  hereby  conveyed,  or  intende 

to  be,  or  any  of  them,  or  any  ^nrt  thereof,  by,  fi 
under,  or  in  trust  for  him,  them,  or  any  of  tl 
shall  and  will,  from  time  to  time,  and  at 
times  hereafter  upon  every  reasonable  request^ 
at  the  costs  and  charges  of  the  said  covenantee^ 
heirs  or  assigns,  make,  do,  execute  or  eanae  t( 
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made,  done,  or  executed,  all  sach  farther  and  other 
lawful  aotR,  deeds,  things,  devices,  conveyances,  and 
assurances  in  the  law  whatsoever,   for  the  better, 
more  perfectly,  and  absolutely  conveying  and  assur- 
ing the  said  lands  and  premises  hereby  conveyed,  or 
intended  so  to  be,  and  every  part  thereof,  with  their 
appurtenances,  unto  the  said  covenantee,  his  heirs 
and  assigns,  in  manner  aforenaid,  as  by  the  said  co  v 
enantee,  his  heirs  and  assigns,  his  or  their  counse- 
in  the  law,  shall  be  reasonably  devised,  advised  or 
required,  so  as  no  such  further  assurances  contain 
or  imply  any  further  or  other  covenant  or  warranty 
than  against  the  acts  and  deeds  of  the  |)erson  who 
shall  be  required  to  make  or  execute  the  same,  and 
his  heirs,  executors  or  administrators,  only,  and  so 
as  no  person  who  shall  be  required  to  make  or  exe- 
cute such  assurances,  shall  be  compellable  for  the 
making  or  executing  thereof,  to  go  or  travel  from 
his  usual  place  of  abode. 
^'  And  the      6.  And  the  said  covenantor,   doth  hereby,   for 
nam^?^'       himself,   his  heirs,    executors  and  administrators, 
oaoti  with  the  <^v^i^<ui^  promise  and  agree  with  and  to  the  said 
^  (cove-       covenantee,   his  heirs  and  assigns,    that  the  said 
lie  |Jn'  covenantor  and  his  heirs  shall  and  will,  unless  pre- 

1^  the  title  vented  by  fire  or  other  inevitable  accident,   from 

*^enii-       Ume  to  time,  and  at  all  times  hereafter,   at  the 

pe>%tej  here- 

iQdQf  ^^       request,  costs  and  charges  of  the  said  covenantee, 

k?  ^P'^  ^"  heirs  or  assigns,  or  his  or  their  attorney,  solici. 
Ii^^""*^®^  tor,  agent,  or  counsel,  at  any  trial  or  hearing  in  any 
^penae  of  the  action  or  suit  at  law  or  in  equity,  or  other  judica- 
ttiif?*'  ture,  or  otherwise,  as  occasion  shall  require,  produce 
all  and  every  or  any  deed,  instrument  or  writing 
hereunder  written,  for  the  manifestation,  defence 
and  support  of  the  estate,  title  and  possession  of  the 
said  covenantee,  his  heirs  and  assigns,  in,  or  to,  the 
said  lands  and  premises  hereby  conveyed,  or  intend- 
ed so  to  be,  and  at  the  like  request,  costs  and 
charges,  shall  and  will  make  and  deliver,  or  cause 
to  be  made  and  delivered,  true  and  attested,  or 
13 


«««ee). 


98  Short  Forms  of  Convbyances, 

COLUMN  ONE.  COLUMN  TWO, 

other  copies  or  abtttiucts  of  the  same  deed 
ments  and  writings  resi^ectively,  or  any  • 
and  shall  and  will  permit  and  suffer  such  c< 
abstracts  to  be  examiued  and  compared 
said  original  deeds,  by  the  said  covenantee, 
and  assigns,  or  such  i)erson8  as  he  or  they 
that  purpose  direct  and  appoint 

7.  And  the        7.  And  the  said  covenantor,  for  himself, 
said  {cove-        executors  and  administrators,  doth  hereby  c 

nants  with  the   P'^n^^  ^^^  agree  with  and  to  the  said  coi 

said  (jcove-        his  heirs  and  assigns,  that  he  hath  not  at 

nafUee)  that     heretofore  made,  done,  committed,  execute( 

he  has  done 

no  act  to  in-      fully  or  knowingly  suffered  any  act,  deed,  i 

cumber  the       thing   whatsoever,  whereby  or  by  means 
"**    ^^    '         the  said   lands  and  premises   hereby  con 

intended  so  to  be,  or  any  part  or  parcel  the 
is,  or  shall  or  may   l>e   in   any   wise  in 
charged,  affected,  or  incumbered  in  title, 
otherwise  howsoever, 

8.  And  the        8.  And  the  said  releasor  hath  released, 

saidfre/eoaor)  ^nd  forever  quitted  claim,   aud  by  these 
releases  to  the    ,  ,,        ,  ,   i»  .^    , 

BAidlreleasee)  "^"^   release,  remise,  and  forever  quit  cIj 

all  his  claims  the  said  releasee,  his  heira  and  assigns,    al 
?ani^^^  **^  manner  of  right,  title,  interest,  claim,  and 

whatsoever,  both  at  law  and  in  equity,  inU 
of  the  said  lands  and   premises  hereby  gri 
intended  so  to  be,  and  every  part  and  yiarce 
so  as  that  neither  he  nor  his  heirs,  execu 
ministrators^  or  assigns,  shall  nor  may,  at  ] 
hereafter,  have,  claim,  pretend  to,  challen^ 
mand   the   said   lands  and  premises,  or 
thereof,  in   any  manner   howsoever,   but 
releasee,  his  heirs  and  assigns,  and  the  sa 
and  premises   shall  from  henceforth  for  e' 
after   be  exonerated  and   discharged  of 
all  claims  and  demands  whatsoever,  which 
relea&or,  might  or  could  have  upon  him  ii 
of  the  said  lands,  or  uix)n  the  said  lands. 

9.  And  the       9.  Aud  the  said  (A.  B.)  wife  of  the  said  { 
said  (A.  B.)     f^,.  ^^^  jj^  consideration  of  the  sum  of 
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wife  of  ih6       doUare,  of  the  lawful  money  of  Canada,  to  her  in 

^  ^£"*^  ^*"^  ^^  ^^  *^®  ^^^  (srrnii/e^)  at  or  before  the 
ban  ha  ^ow-  sealing  and  delivery  of  these  presents,  the  receipt 
er  m  the  said  whereof  is  hereby  acknowledged,  hath  granted  and 
released,  and  by  these  presents  doth  grant  and  re. 
lease  unto  the  said  (grantee)  his  heirs  and  assigns 
all  her  dower  and  right  and  title  which  in  the  event 
of  surviving  her  said  husband,  she  might  or  would 
have  to  dower,  in,  to,  or  out  of  the  lands  and  premises 
hereby  conveyed,  or  intended  so  to  be. 

This  Act  is  taken  from  the  Imperial  Act  8  &  9  Vic,  ch.  imp.  Act  8  k 
119,  and  its  object  is  to  relieve  from  the  labor  of  inserting  V.  c.  119. 
covenants  at  length,  and  all  the  estate  clause,  &c.,  and  give 
to  a  conveyance  drawn  under  it,  using  the  short  forms,  the 
8M3e  efficacy  and  effect  as  would  have  been  given  to  it 
if  drawn  irrespective  of  the  Act,  with  the  use  of  the  cor- 
'"Bsponding  lengthy  forms.     A  recent  case   (a),  however.  Has  a  convey- 
▼ould  seem  to  indicate  that,  under  certain  circumstances,  a°cf  referring 
a  conveyance  may  be  aided  in  its  effect  if  expressed  to  be  effect  it  other- 
drawn  "  in  pursuance  of  the  Act  to  facilitate  the  convey-  ^we  ^ould 
wee  of  real  property."    In  one  case  (6)  an  indenture  dated 

• 

^  1852  (c),  expressed  to  be  drawn  in  pursuance  of  the 
Act  to  &cilitate,  &c.,  for  a  consideration  of  £75,  with  a 
United  covenant  for  possession  and  further  assurance,  was 
1^  sufficient  to  pass  the  fee,  though  the  only  operative 
words  were  quit  claim  and  release,  and  the  releasee  had 
neither  possession  nor  estate  whereon  a  release  could 
operate.  McLean,  C.  J.,  and  Bums,  J.,  particularly  referred 
to  the  fact  that  the  deed  was  expressed  to  be  in  pursuance 
of  the  Act  to  facilitate  the  conveyance  of  real  property, 
wd  that  it  coutained  covenants  for  possession  and  further 
WBurance. 


(«)  CMneron  v.  Gunn,  26  Q.  B.  U.  C.  77. 

(6)  Nicholson  ▼.  DilUbongh,;21  Q.  B.  U.  C.  595. 

(C)  The  date  given  to  the  indenture  in  the  report  is  a  misprint;  the 
^  iKei«  given  is  1842,  hot  the  Act  was  not  passed  till  9  Vic.  The 
t^  ptrl  of  the  report  ^ives  the  correct  date. 
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In  the  next  case  (a)  th^  defendant,  by  deed,  dated  in 
1865,  reviised,  released,  and  forever  quitted  claim  to  the 
plaintiff  for  a  consideration  of  58.,  and  without  covenants. 
The  Court  referred  to  the  fact  that  the  former  case  was 
expressed  to  be  in  pursuance  of  the  Act,  that  it  was  for 
£75,  and  contained  a  covenant  that  the  purchaser  might 
enter  and  take  possession,  all  which  they  said  was  wanting 
in  the  case  before  them,  and  the  instrument  was  held  in- 
operative as  either  a  release,  grant,  or  bargain  and  sale. 
Considering  that  the  Court  merely  distinguished  the  cases 
on  the  grounds  above  mentioned  ;  considering  also  that  to 
the  validity  of  a  baigain  and  sale,  a  consideration  of  58,  is 
as  sufficient  as  a  consideration  of  £75,  and  that  to  the 
validity  of  a  deed  as  a  grant,  no  consideration  is  requisite 
(at  least  when  expressed  to  be  to  the  use  of  the  grantee,  so 
as  to  prevent  the  use  resulting  to  the  grantor),  it  would 
seem  that  the  Court,  in  denying  efficacy  to  the  deed,  must 
(if  they  recognized  the  former  case  as  law)  have  relied  on 
the  fact  that  it  was  not  expressed  to  be  in  pursuance  of 
the  Act  to  facilitate  the  conveyance  of  real  property,  and 
contained  also  no  covenants  for  possession  or  further  assur- 
ance, and  probably  chiefly  on  the  latter  grounds  (6). 

It  should  be  remembered  that  there  is  no  longer  an  Act 
entitled  "  an  Act  to  facilitate  the  conveyance  of  real  pro- 
perty ;"  the  original  Act  of  9  Vic.  so  entitled  having  been 
consolidated,  and  entitled  ''  an  Act  respecting  short  forms  of 
conveyances ;"  a  corresponding  change  was  omitted,  how- 
ever, in  the  first  schedule. 

On  the  whole  it  is  submitted  that  at  present  a  mere 

reference  to  this  Act  will  not  give  a  conveyance  any 

greater  efficacy  than  otherwise  it  would  have,  except  as 

pointed  out  in  the  Act. 

The  operative      There  is  a  singular  mistake  in  this  Act,  in  that  the  only 

made  use  of    ^P^ra^ive  word  made  use  of  is  the  word  "  grant,"  whereas 

by  mistake.  — ~~" 

(a)  Cameron  y.  Gumi,  supra. 

(b)  See  the  observntions  of  Draper,  G.  J.,  and  Morrison,  J.,  in  Acre  ▼. 
Livingstone,  26  Q.  B.  U.  0.  pp.  285,  28S,  296  ;  but  see,  per  Hagarij, 

v.,  A^Zt 
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Wds,  t&atis  the  immediate  freehold,  did  not  at  the  time 

of  the  passing  of  the  Act  lie  in  grant,  nor  was  it  till  some 

time  afterwards  that  lands  acquired  that  capjunty  (a).    The 

«rror  arose  from  copying  the  English  Act  without  attention 

to  the  fact,  that  at  the  time  of  passing  the  Actt  in  England, 

lands  there  did  lie  in  grant.      The  error  is  importtuit,  be- 

<^U8e  in  some  cases  a  conveyance  may  be  found  to  fail 

entirely,  and  in  other  cases  only  to  operate  by  the  raising 

^^  a  use  when  it  was  not  intended,  and  thus  causing  the 

Qses  expressly  declareil,  to  be  but  uses  on  a  use,  and  there- 

^^T^  trusts.     Whatever  doubt  there  may  be  as  to  whether 

^ords  of  release  only  may  operate  as  a  grant  or  bargain 

^^  sale  (6),  there  can  be  no  doubt  that  a  deeil  using  only  The  word 

fimnt "  as  an  operative  word,  may  take  effect  as  a  bar-  S^^^  ™*y 
.  *  .  .  .  operate  as  a 

r^in  and  sale,  if  on  a  pecuniary  consideration,  or  as  a  co-  bargain  and 

''enant  to  stand  seised  if  on  a  consideration  of  bloo<l  or  !f^^>  release, 
ixarriage,  or  as  a  release  if  there  be  possession  or  a  vested 
estate  whereon  it  can  operate,  or  as  an  assignment,  sur- 
render, and  in  other  modes.     The  nugatory  grant  therefore 
might  be  valid  as  a  bargain  and  sale,  or  covenant  to  stand 
seised,  but  in  such  cases,  if  uses  were  declared,  it  would  But  if  it  oper- 
l>e  attended  with  the  results  above  alluded  to,  of  niisplac-  *^®  *®  *    i 
iog  them  and  also  the  legal  estate,  by  the  use  being  raised,  the  deed  may 
^iiintentionally,  yet  necessarily,  in  the  bargainor  or  co- ?®*^P®^^®" 
^enantor.     Thus,  if  A,  in  anticipation  of  marriage,  had  by 
^fty  of  settlement,  granted  to  B  and   his  heirs,  to  the 
^se  of  him  A  and  his  heirs  till  marriage,  and  thereafler 
to  other  uses  declared,  the  instrument  would  have  been 
Void  as  a  grant ;  and  though  if  a  pecuniary  consideration 
«ad  been  expressed,  it  might  have  operated  as  a  bargain 
^nd  sale,  then  the  fee  would  have  been  in  B  in  trust  for 
A,  and  not  in  A,  as  intended ;   and  if  the  marriage  had 
^^pened,  the  uses  declared,  which  it  was  intended  should 
confer  legal  estates,  as  being  executed  in  possession  by  the 


^Wlr*  4  16,  Vic  c.  7,  8.  2;  Con.  St  c  90,  s.  2j  see  however  the  effect 
"^^  Vic  c.  71,  8.  2,  repealed  by  14  k  15  Vic.  c  7, 

.  f^  ^  Cameron  v.  Gnnn,  and  Nicholson  y   Dillaboagh,  supra,  in 
"•"wtt  and  notes. 
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Statute  of  Uses,  would  have  been  mere  trusts.  So  also,  il 
A  had  granted  to  B,  in  fee,  to  the  use  of  him,  A,  and  an- 
other,  in  fee,  with  a  view  to  vest  the  estate  in  himself  and 
such  other  jointly,  (a  case  very  likely  to  have  occurred  on 
appointment  of  a  new  trustee),  the  deed  was  either  in- 
operative, or  if  it  could  have  operated  as  a  bargain  and 
sale,  the  legal  estate  would  have  been  in  B.  In  the  above 
and  the  like  cases  the  intention  was  that  the  instrumeni 
should  operate  as  a  conveyance  at  Common  Law,  and  tiai 
the  first  use  raised  should  be  in  the*  grantee  to  uses,  and 
this  would  be  so,  and  the  instrument  would  so  operate  now 
that  lands  lie  in  grant ;  but  if  it  can  only  be  supported  as 
a  bargain  and  sale,  or  covenant  to  stand  seised,  the  fint 
use  raised  is  of  course  in  the  bargainor  or  covenantor. 

If  the  instrument  could  be  supported  as  a  Common  Law 
conveyance  by  way  of  release,  it  would  work  as  intended, 
but  this  presupposes  possession,  or  some  vested  estate,  at 
least,  in  the  releasee.  Possibly  the  Act  of  12  Vic.  eh.  71, 
sec.  2  (repealed)  might  aid  the  want  of  possession,  or  rf 
estate,  in  cases  of  grants  after  that  Act :  the  construction  of 
that  section  is,  however,  as  pointed  out  by  Mr.  Ker,  very 
obscure  (a). 
Caution  Great  caution  appears  requisite  in  the  use  of  this  Act, « 

required  io     (^^^  forms  in  its  schedules  are,  in  strictness,  appropriate 
the  use  of  the       ,  ,  ,     .       ,  rr.i     \.  .     il 

forms.  only  to  the  most  simple  conveyances.      The  form  m  tne 

first  schedule  is  that  of  a  grant  in  fee  simple,  and  the  co- 
venants in  the  second  section  are  framed  with  reference  to 
an  assurance  of  that  simple  description ;  and  it  may  b6 
useful  to  impress  upon  parties  who  choose  to  avail  them- 
selves of  the  Act,  that  more  than  usual  care  will  be  neces- 
sary to  have  their  deeds  accurately  engrossed.  The  Act 
gives  a  particular  efficacy  to  a  particular  form  of  words, 
and  the  slightest  deviation  from  that  form  will  endanger 
the  operation  of  the  Statute  with  reference  to  the  covenant 
in  which  the  mistake  occurs;  and  such  covenant  may 
then,  under  the  second  section,  be  left  to  the  very  doubtful 
effect  it  may  have  by  its  own  independent  operation. 

(a)  See  letter  of  Mr.  Ker,  in  Appendix. 
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on  3  of  schedule  2  authorizes  the  introduction  of  Dan^r  of 
)ns  and  qualifications  of  the  covenants,  but  for  the  ^*T^°fi.  ^® 
above  given  it  is  dangerous  to  interfere  with  the 
inless  in  very  clear  cases,  for  it  may  not  be  easy  to 
DC  what  is  the  introduction  of  an  exception  or  qual- 
-  Thus  the  superadding  to  the  covenant  for  right 
ey  free  from  incumbrance,  the  words  "  except  a 
mortgage  dated,  &c.,"  would  clearly  be  within  the 
y  ;  but  in  the  very  common  case  of  strUdifig  out  Eflfectof  strik- 
rds  "  notwithstanding  any  act  of  the  said  cove-  ing  out  the 
with  a  view  to  render  the  covenant  for  right  to  con-  ^iihgtanding 
1  all  subsequent  covenants  uiiqualijled,  it  is  by  no  any  act,"  £i. 
2lear  that  is  an  introduction  oi  an  exception  or 
ktion ;  it  is  rather  the  omission  of  that  which  is  in- 
to enlarge  the  covenant  and  deprive  it  of  its  ex- 
il  and  qualified  character,  and  render  it  according 
common  expression  *•  full  and  unlimited."  If  the 
f  covenants  in  the  Act  did  not,  as  in  effect  they  do, 
the  acts  of  all  other  than  the  covenantor,  and  were 
fined  only,  as  they  are,  to  his  acts,  &c.,  and  the  words 
iistanding  any  act  of  the  covenantor"  had  accord- 
?en  omitted  in  the  Act,  then  the  insertion  of  those 
)y  the  conveyancer  would  have  been  the  introduc- 
an  exception  and  qualification  within  the  Act;  and 
be  6o,  the  omission  of  those  words  cannot  be  the 
ling,  and  be  also  an  introduction  of  a  qualification, 
lough  the  omission  of  the  words  should  be  within 
as  regards  the  first  covenant,  it  by  no  means  follows 
e  effect  of  such  omission  would  extend  to  the  fol- 
covenants,  and  if  not,  they  would  remain  qualified 
he  common  practice  in  the  profession  is  to  strike 
\  words  "notwithstanding,  &c.,"  under  the  belief 
ereby  all  the  covenants  are  to  be  read  as  in  the 
column,  but  unqualified,  and  without  any  acts  or 
I  of  any  one  being  excepted.  If,  however,  the  above 
s  are  entitled  to  any  weight,  it  might  be  prudent  in 
to  give  the  covenants  at  full  length. 


«ncliard  v.  Hoskiiis,  Winch.  91 3    1  Sid.  328;    Browning  t. 
I B.  &  P.  18. 
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Coyenants 
should  extend 
to  matters  to 
which  the 
covenantor 
may  have 
been  party 
or  privy, 


also  to  de- 
faults. 


Imprudent  to 
omit  any  cov- 
enant, as  the 
remedies  vary 
and  are  not 
co-extensive. 

Damages. 


The  forms  of  covenants  adopted  have  received  the  saiu 
tion  of  the  use  of  centuries,  and  as  their  effect  is  well  under 
stood,  and  they  have  been  illustrated  by  many  cases,  it  i 
very  unwise  to  vary  from  them  without  necessity.  It  ha 
been  said,  however,  that  in  some  respects  the  forms  are  no 
sufficiently  extensive,  and  that  they  should  extend  t 
matters  to  which  the  covenantor  may  have  been  jmrty  o 
privy,  for  that  these  words  are  not  included  within  tii 
words  "  j^ermitted  or  suffered  (a).  Therefore  where  a  mer 
trustee  to  bar  dower  (the  purchaser  taking  the  fee,  subjec 
to  his  interposed  estate)  (6),  joined  with  the  purchaser  i 
making  a  mortgage,  having  previously  concurred  withhii 
in  another  conveyance  (c),  it  was  of  course  held  thatth 
latter  conveyance  was  a  breach  of  his  covenant  that  he  ha 
done  no  act  to  encumber  the  estate,  and  the  Court  woul 
not  look  to  the  value  of  his  estate  or  the  trust  engrafts 
on  it ;  but  it  was  held  that  he  was  not  responsible  for  th 
concurrence  of  the  purchaser  in  the  same  deed,  although  b 
had  covenanted  that  he  had  not  permitted  or  suffered  aa 
act  whereby  any  incumbrance  was  created.  The  commo 
words  that  he  had  not  been  "  party  or  privy,"  &c.,  woul 
have  given  a  remedy  under  the  covenant,  for  of  course  t 
was  party,  and  therefore  privy  to  the  conveyance,  althoug 
the  purchaser  might  have  conveyed  without  him.  So  agai 
the  covenants  extend  only  to  acts,  &c.,  knowingly  or  wi 
fully  suffered  or  permitted  to  the  contrary,  and  not  to  a 
defaults  of  the  covenantor,  and  the  distinction  is  ver 
material  ((T), 

It  is  not  prudent  to  omit  a  covenant,  as  for  instance  th 
covenant  for  (^uiet  possession  or  further  assurance,  undc 
the  impression  that  the  covenant  for  right  to  convey  frc 
from  all  incumbrances  will  afford  in  all  cases  an  adequal 
remedy.  Thus,  larger  damages  may  be  recovered  undt 
the  covenant  for  quiet  enjoyment  than  under  that  for  rigl 


(a)  Sug.  Vend.,  1.3  ed.  490. 

(b)  As  to  the  nature  of  this  estate,  see  the  chapter  on  dower. 

(c)  Ilobson  V.  Middleton,  G  Bar.  and  Ores.  295. 
{d)  Sug.  Vend.,  13  ed.  490. 
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fo  convey  (a) ;  under  the  latter,  unless  in  cases  of  actual 
or  constructive  fraud  by  the  covenantor,  defect  in  title 
tlmmgh  his  default,  or  the  right  of  some  one  claiming 
Qnier  him,  and  the  like,  no  greater  damages  can  be  recov- 
ered, as  a  general  rule,  than  the  purchase  money  and 
interest  So,  on  the  other  hand,  the  remedies  on  covenant 
for  right  to  convey  are  not  always  supplied  by  the  cove- 
nant for  quiet  possession,  as  under  the  latter  no  cause  of 
action  arises  till  disturbance.  Under  the  covenant  for 
right  to  convey  only  nominal  damages  are  recoverable, 
unless  there  be  proof  of  actual  damage  or  eviction  (&). 

(a)HodgiD8  y.  Hodgins,  13  C.  P.  U.  C.  146,  Richards,  J.,  dissentiente. 

(6)  Bumon  ▼.  Frank,  U  C.  P.  U.  C.  295  :  Snider  ▼.  Snider,  13  C.  P. 
^'  C.  157  ^  Oiftbam  ▼.  Baker,  10  C.  P.  U.  C.  427. 


14 
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An  Act  respecting  Short  Forms  of  Leases. 

Where  words       1*  When  a  deed,  made  according  to  the  forms  set  forth  in  "^lic 
of  column  1    fiygt  Schedule  to  this  Act,  or  any  other  deed  expressed  to  be  m«i.cl€ 
Schedule  aro   ^  pursuance  of  this  Act,  or  referring  thereto,  contains  any    ai 
employed*  the  the  forms  or  words  contained  in  column  one  of  the  second  Sche- 
deed  to  have-  ^y|g  hereto  annexed,  and  distinguished  by  any  number  therc^in, 
feet  as  if  the  s^^<^^  ^^^  ^^^^  ^  taken  to  have  the  same  effect,  and  be  construed 
words  in  col-   as  if  it  contained  the  form  of  words  contained  in  colnmn  t¥ro   of 
ilmerted  ^"^     the  same  Schedule,  and  distinguished  by  the  same  nnmber  as   is 
annexed  to  the  form  of  words  us  ed  in  the  deed  ;  but  it  shall   not 
be  necessary,  in  any  such  deed,  to  insert  any  such  number.      1 4, 
15  V.  c.  8,  8    1. 
Deeds  failing       2.  Any  deed  or  part   of  a   deed,  which  fails  to  take  effect  by 
to  take  effect  virtue  of  this  Act,  shall  nevertheless  be  as  effectual  to  bind  the 
to  be  as  valid  Parties  thereto,  so  far  as  the  rules  of  law  and  equity  will   permit^ 
as  if  this  act    as  if  this  Act  had  not  been  made.      14,  15  V.  c.  8,  s.  3. 
not  ma  e.  ^    Every  such  deed,  unless  an  exception  be  specially  iDa«l« 

Deed  to  in       therein,   shall  be  held   and  construed  to  include  all  out-housed 
elude  all         buildings,  bams,  stables,  yards,  gardens,  cellars,  ancient  and  oth.^^ 
*     lights,  paths,  passages,  ways,  watera,  water-courses,  liberties,  pr^' 
vileges,   easements,   profits,    commodities,  emoluments,  heredity**' 
ments  and  appurtenances  whatsoever,  to  the  lands  and  teneraen'*^^ 
therein  corapriT»ed  belonging  or  in  any  wise  appertaining.     14,  I   '^ 
V.  c.  8,  s.  2. 

THE   FIRST   SCHEDULE. 

This  Indenture,  made  the  day  of  ,  in  tl^^ 

year  of  Our  Lord  one  thousand  eight  hundred  and 
in  pursuance  of  the  Act  respecting  short  forms  of  leases  between  "^ 

,  of  the  first  part,  and  ,  of  the 

part,  Witnesseth,  that  in  consideration  of  the  rents,  covenanl 
and  agreements,  hereinafter  reserved  and  contained  on  the  part 
the  said  party  (or  parties)  of  the  second  part^  his  (or  their) 
toi*8,  administrators  and  assigns,  to  be  paid,  observed,  and  p^-" 
formed,  he  (or  they)  the  said  party  (or  parties)  of  the  firat 
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liath.  (or  have)  demised  and  leased,  and  bj  these  presents  do  (or 
<)oth)  demise  and  lease  nnto  the  said  party  {or  parties)  of  the 
•wond  part/his  {or  their)  executors,  administrators,  and  assigns, 
>11  tbat  Messuage  and  Tenement  situate,  (er  all  that  pai*cel 
or  tract  of  land  situate)  lying  and  being  {here  insert  a  descnp^ 
^^  of  the  ffremiseM  unth  sufficient  certainty). 

To  have  and  to  hold  the  said  demised  premises  for  and  during 
^  term  of  ,  to  be  computed  from  the 

<^y  of  ,  one  thousand  eight  hundred  and  , 

Aitd  from  thenceforth  next  ensuing  and  fully  to  be  complete  and 
ended. 

Yielding  and  paying  therefor  yearly  and  every  day  during  the 
■^  term  hereby  granted  unto  the  said  party  (or  pailies)  of  the 
fint  part,  his  {or  their)  executors,  adminbtrators,  or  assigns,  the 
SUQIB  of  ,  to  be  payable  on  the  following  days  and 

times,  that  is  to  say  :  (on,  ^.,)  the  first  of  such   payments  to 
l^eoome  due  and  be  made  on  the  day  of 

oext. 

THB  SECOVD    SCHEDULE. 
DIRBCnONS   AS  TO  THE  FORMS   IN  THIS   SCHEDULE. 

In  case  of  the  Leasing  qf  Lands  and  Tenements. 

1.  Parties  who  use  any  of  the  forms  in  the  first  column  of  this 
Schedule,  may  substitute  for  the  words  "  lessee  "or  '*  lessor"  any 
o^iue  or  names,  and  in  every  such  case  corresponding  substitu- 
tes shall  be  taken  to  be  made  in  the  corres|K>nding  forms  in  the 
second  column. 

2.  Such  parties  may  substitute  the  feminine  gender  for  the 
ii^^asculiue,  or  the  plural  number  for  the  singular  in  the  form  in 
^be  first  column  of  the  Schedule,  and  corresponding  changes  shall 
^  taken  to  be  made  in  the  corresponding  forms  in  the  second 
column. 

^  Such  parties  may  introduce  into  or  annex  to  any  of  the 
^niig  iQ  the  first  column  any  express  exceptions  from  or  express 
qualification  thereof  respectively,  and  the  like  exceptions  or  quali* 
^^tions  shall  be  taken  to  be  made  from  or  in  the  corresponding 
^^*^&8  io  the  second  column. 

4*  Where  the  premises  demised  are  of  freehold  tenui*e,  the 
onvenants  1  to  8  shall  be  taken  to  be  made  with,  and  the  proviso 
^  ^  ^Ij  to  ^^®  beirs  and  assigns  of  the  lessor  ;  and  where  the 
P^mives  demised  shall  be  of  leasehold  tenure,  the  covenants  and 
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COLUMN  ONE. 

1.  That  the 
said  (lessee) 
covenants 
with  the  said 
{lessor)  to 
pay  rent 


2.  And  to 
paj  taxes. 


3.  And  to 
repair. 


proviso  shall  he  taken  to  be  made  with,  and  apply  to  1 
his  executors,  administrators  and  assigns. 

COLUMN   TWO. 

1.  And  the  said  loss^  <)  doth  hereby  foi 
his  heirs,  executors,  almin*  ''•I'^o'-s  an< 
covenant  with  the  said  Ic£>.^<>r  tint  !io,  the  s 
his  executors,  administrators  iud  assigns 
ing  the  said  term,  pay  unto  the  said  lessoi 
hereby  reserved,  in  manner  hereinbefore  n 
without  any  deduction  whatsoever. 

2.  And  also  will  pay  all  taxes,  rates,  d 
assessments  whatsoever,  whether  municif 
mentary  or  otherwise,  ni»w  charged  or  he 
be  charged  ui)on  the  said  demised  premise 
the  said  lessor  on  account  thereof. 

3.  And  also  will,  during  the  said  term, 
sufficiently  repair,  maintain,  amend  and 
said  demised  premises  with  the  appurtei 
good  and  substantial  repair,  and  all  fix 
things  thereto  belonging,  or  which  at  any 
ing  the  said  term  shall  be  erected  and  me 
where  and  so  often  as  need  shall  be. 

4.  And  also  will  from  time  to  time,  d 
said  term,  keep  up  the  fences  and  walls  of 
ing  to  the  said  premises,  and  make  anew 
thereof  that  may  require  to  be  new-made 
and  husbandlike  manner,  and  at  i)roper 
the  year. 

5.  And  also  will  not  at  any  time  durin 
term,  hew,  fell,  cut  down  or  destroy,  or 
knowingly  permit  or  suffer  to  be  hewed,  j 
down  or  destroyed,  without  the  consent  i 
of  the  lessor,  any  timber  or  timber  trees, 
necessary  repairs,  or  firewood,  or  for  the  ] 
clearance,  as  herein  set  forth. 

6.  And  it  is  hereby  agreed  that  it  shall 
the  said  (let-  for  the  lessor  and  his  agents,  at  all  reasoni 

ior)may  enter  during  the  said  term,  to  enter  the   saic 

and  view  state 

of  repair  and  preniises  to  examine  the  condition  thereof 

that  the  said  ther  that  all  want  of  rQ|)Hi'ati'>i)  t,h\t  u|]on ; 


4.  And  to 
keep  op  fen- 
ces. 


6.  And  not 
to  cnt  down 
timber. 


6.  And  that 
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.Utsee;  wiU      shall  be  found,  and  for  the  amendment   of  which 
^^  ^^  notice  in  writing  shall  be  left  at  the  ]>remises,  the 

Doticer  **^^  lessee,  his  executors,  administrators  and  as-signs 

will,  within  three  calendar  months  next  after  such 
notice,  well  and  suflSciently  repair  and  niako  good 
accordingly, 
t.  Andwill        7.  And  also  that  the  lessee  shall  not,    nor  will 
not  aftn^  or  jurin^  the  said  term,  assign,  tmnsfir  or  sot  over,  or 
out  letye.         otherwise  by  any  act  or  deed  procure  the  min  pn»mi- 
ses  or  any  of  them  to  be  assigneil,  transferred,  s<»t 
over  or  sub-let  unto  any  person  or  |)ei'»on8  wht>insi>- 
ever,  without  the  consent  in  writing  of  the  lessor, 
his  heirs  or  assigns  first  had  and  obtained. 
,    8.  And  that       ^-  -^^^  further,  the  lessee  will,  at  the  expiration 
l>ewillle»ve     or  other  sooner  determination  of  the  said  term, 
in  1^  re^'     peaceably  surrender  and  yield  up  unto  the  said  les- 
ptir.  8or  the  said  premises  hereby  demised  with  the  ap- 

purtenances, together  with  all  buildings,   erectioi  s 
and  fixtures  thereon  in  good  and  substantial  repair 
and  condition,  reasonable  wear  and  tear  and  damage 
by  fire  only  excepted, 
g  p     .  9.  Provided  always,  and  it  is  hereby  expressly 

forie^ntrjbj  ^^ET^^  that  if  the  rent  hereby  reserved,  or  any  part 
the  laid  (lu-    thereof,  shall  be  unpaid  for  fifteen  days  after  any  of 

P^Tuent^of'     ^^^  ^^^  ^^  which  the  same  ought  to  have  been 
i^ntornon-      paid,  although  no  formal  demand  shall  have  been 

J?*J"''**nce     made  thereof,  or  in  ease  of  the  breach  or  non-pei- 
w  covenants.  i.     i 

formance  of  any  of  the  covenants   or  agreements 

herein  contained  on  the  part  of  the  lessee,  his  ex- 
ecutors, administrators  or  assigns,  then  and  in  either 
of  such  cases  it  shall  be  lawful  for  the  lessor  at  any 
time  thereafter,  into  and  upon  the  said  demised 
premises,  or  any  part  thereof,  in  the  name  of  the 
whole  to  re-enter,  and  the  same  to  have  again,  re- 
possess and  enjoy,  as  of  his  or  their  former  estate  ; 
any  thing  hereinafter  contained  to  the  contrary 
notwithstanding. 
^»  The  10.  And  the  lessor  doth  hereby  for  himself,  his 

eof^^^^     heirs,  executors,  adminiatrators  and  assigns,  ooven- 
^^said    *^^  ^tb  the  lessee,  his  executors,  administrators 
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(lessee)  for  ^^^  assigns  that  he  and  thej  paying  the 
quiet  enjoy-  reserved,  and  performing  the  covenants  ] 
men  ^^  j^^  ^^^  their  part  contained,  shal 

peaceably  possess  and  enjoy  the  said  den 
ses  for  the  term  hereby  granted,  withou 
ruption  or  disturbance  from  the  lessor 
executors,  administrators'  and  assigns,  c 
person  or  persons  Liwfully  claiming  h 
under  him,  them  or  anv  of  them. 

Imp.  St.  8  &  9      This  Act  is  taken  from  the  Imperial  Act  of  I 

c.  124.      ^j^  J  24.     Some  of  the  observations  made  in  reg 

Act  respecting  short  forms  of  conveyances  apply  i 

Easements  As  regards  easements  this  Act  (sec.  3)  is  less 

not  legally      than  the  Act  as  to  conveyances,  for  easements  ^ 

appurtenant  ,  •        , 

will  not  pass,  been  used  and  enjoyed  with  the  premises  are  no 

and  there  may  be  such  which  would  not  pass  as 
or  legally  appurtenant  to  the  premises  (a). 
Discrepancy  There  is  a  discrepancy  between  the  third,  i 
in  covenants  eighth  covenants ;  under  the  third  and  sixth,  as 
to  repair  in  °  excepted,  the  covenantor  would  be  bound  t 
case  of  fire,     under  the  covenant  to  leave   in  good  repair,  fir€ 

sonable  wear  and  tear  arc  excepted. 
Covenant  to        The  covenant  as  to  payment  of  taxes  is  p( 

pay  taxes  too  extensive,  and  imposes  an  obligation  on  the  les 
extensive.  ii  «.      -^r      »  •     ^ 

generally  is  not  intended.     Municipal  corporal 

power  to  imi)ose  assessments  for  various  purpo 

instance,  for  construction  of  sewers  and  drainage 

improvements,  and  under  such  a  covenant  as  the 

lessee  might  possibly  be  made  to  pay  such  an  i 

(6);  a  payment  which,  in  short -leases  at  any 

unlikely  is  ever  intended,  for  the  improvement 

permanent  in  its  nature,  and  the  whole  expen 

(a)  Pheysey  v.  Vicary,  16  M.  &  W.  484 ;  Barlow  v.  Rho< 
M.  4i{i).  See  a  difference  of  opinion  as  to  the  etifect  of^hese  ' 
ley  V.  Hammond,  L.  K.  3  Ex.  161. 

(6)  See  Moore  v.  Hynes,  22  Q.  H.  U.  C,  107  j    Michie  v. 
ronto,  11  C.  P.  U.  a  379 ;  Aldwell  v.  Hannath,  7  C.  P,  U. 
V.  Wbitworthy  L.  E.  2  G.  P.  326,  subsequently  referred  to 
see  also  Sweet  v.  Seager,  2  C.  B.  N.  S.  119, 
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payable  by  twenty  or  fewer  annual  instalments,  and  be  of 
no  benefit  to  the  lessee  whose  lease  might  be  shortly  expir- 
ing :  the  annual  assessment  might  be  more  than  the  rent. 

By  the  Manchester  Improvement  Act,  1851,  14  &;  15 
Vic,  ch.  119,  the  council  were  empowered  to  order  streets 
to  be  sewered  and  paved  by  the  owners  of  the  adjoining 
premises,  and,  in  case  of  default  by  such  owners,  to  do  the 
work  themselves,  and  to  charge  the  respective  owners  with 
their  proportionate  parts  of  the  expense  thereof,  to  be  re- 
coverable by  action  of  debt,  &c.,  and,  by  way  of  additional 
remedy,  the  council  were  empowered  to  require  payment 
from  any  present  or  future  tenant  or  occupier,  to  be  levied 
by  distress,  and  it  was  made  compulsory  on  the  owner  to 
allow  such  payments  to  be  deducted  from  the  rent.  In 
1863,  premises  in  G.  Street  were  demised  by  the  plaintiff 
to  the  defendant  for  seven  years,  at  the  "  clear  yearly  rent" 
of  £90,  the  latter  covenanting  that  he  would  "  pay  and  dis- 
chaige,all  taxes,  rates, assessments,  and  impositions  whatever 
(except  property-tax)  which  during  the  term  should  become 
payable  in  respect  of  the  demised  premises."  In  1865,  the 
council  gave  notice  to  have  G.  Street  sewered  and  paved. 
The  plaintiff  neglecting  to  do  the  required  work,  the  coun- 
cil caused  it  to  be  done,  and  assessed  his  proportion  of  the 
expense  at  213?.  Ss,  6d,  which  he  paid ;  it  was  held  that,  the 
payment  having  been  made  by  the  plaintiff,  not  for  a  rate, 
assessment  or  imposition  which  had  become  payable  in  re- 
spect of  the  demised  premises,  but  for  the  breach  of  a  duty 
^DQposed  on  him  by  the  Act  of  parliament,  he  was  not  en- 
wiled  to  call  upon  the  defendant  under  his  covenant  to  re- 
P*y  him  the  amount.  Bovell,  C.  J.,  in  giving  judgment 
^inguished  as  to  Sweet  v.  Seager,  2  C.  B.  N.  S.  119, 
sayings  "  looking  at  the  language  of  the  covenant  in  that 
^^>  it  is  almost  impossible  to  conceive  how  larger  words 
^Id  have  been  employed.  The  reddendum  there  was, 
paying  a  certain  yearly  rent,  'without  any  deduction  what- 
"J^ver  in  respect  of  any  taxes,  rates,  assessments,  imposi- 
woiis,  or  other  matter  or  thing  whatsoever  then  already  or 
^*®''®after  to  be  taxed,  assessed,  and  imposed  upon  or  in 
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respect  of  the  said  premises,  or  any  part  thereof,  b} 

thority  of  parliament,  or  otherwise  howsoever;*  anc 

covenant,  that  the  tenant  should  '  pay,  bear,  and  disd 

all  such  parliamentary,  parochial,  and  county,  district, 

occasional  levies,  rates,  assessments,  taxes,  charges,  im 

•  tions,  contributions,  burthens,  duties,  and  services  wh 

ever  as  during  the  said  term  should  be  taxed,  assesses 

imposed  upon,  or  in  respect  of,  the  said  premises  the 

demised,  or  any  part  thereof*     All  the  Judges,  in  dej 

.  with  the  case,  refer  to  the  very  large  and  coraprehei 

language  of  the  covenant.     The  words,  'burthens,*  'du 

and  'services,*  are  especially  relied  upon.     Cockbun 

J.,  says :   '  It  clearly  was  the  intention  of  the  original  1 

lord,  and  also  of  the  lessor,  that  the  tenant  should  bea 

landlord  harmless  against  all  charges  of  a  general 

character  imposed  upon  or  in  respect  of    the    pren 

And  Creswell,  J.,  lays  stress  upon  the  evident  intentic 

the  parties  that  the  lessor  should  receive  a  certain 

wholly  independent  of  '  any  taxes  or  assessment  of  c 

description  or  upon  any  account.*    Regard  being  had  t 

language  and  the  general  object  of  the  Statute,  and  U 

restricted  terms  of  this  covenant,  I  am  clearly  of  op 

that  the  pajonent  in  question  must  fall  upon  the  lan( 

and  that  the  tenant  is  not  liable**  (a). 

Does  the  As  regards  the  covenant  giving  license  to  enter 

^greement      view  state  of  repair  it  reads  thus :  "  it  is  agreed  th 

may  enter  and  shall  be  lawful  for  the  lessor  and  his  agents  to  enter, 

Tiew  extend    m^j  the   Statute   declares  that  where   the    premisa 

■entatives  and  ^f  ^  freehold  nature,  the  covenant  shall  be  taken  as : 

hit  aasigng  ?    with  tlie  heirs  and  assigns  of  the  lessor,  and  if  of  a  1 

hold  nature,  with  his  executors,  administrators  and  ass 

But  the  covenant,  and  the  power  given  by,  or  subject 

ter  of,  tlie  covenant,  are  quite  distinct,  and  it  by  no  n 

follows  that  because  the  lessee  covenants  with  the  1 

his  heirs  and  assigns,  that  the  lessor  may  enter,  that  t 

fore  his  assigns  may:  the  wide  distinction  betweei 

parties  with  whom  the  covenant  is  made,  and  the  p 

(a)  TidsweU  y.  Whitworth,  L.  £L,  2  C.  P.  334. 
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to  whom  a  power  may  be  given  by  such  covenant,  will  be 
nore  apparent  by  supposing  the  case  of  a  covenant  with 
ehe  lessor  and  his  heirs  and  assigns  that  some  third  person 
night  enter,  where  clearly  neither  the  lessor,  his  heirs  or 
tsfiigns,  could  enter.  The  view  that  the  heirs  and  assigns 
►f  the  lessor  cannot  enter  under  the  covenant  given  by  the 
id  is  also  favored  by  the  fact,  that  as  to  the  agreement 
md  proviso  for  re-entry  on  breach  of  covenants  on  which 
he  lessor  is  to  have  power  to  re-enter,  the  Act  expressly 
ieclares  that  the  proviso  and  agreement  shall  apply  to  the 
leirs  and  assigns  of  the  lessor.  The  only  principle  under 
«rhich  the  benefit  of  the  license  can  be  extended  to  assigns 
is,  that  it  appertains  to  the  land,  and  goes  with  the  rever- 
sion, and  that  as  the  benefit  of  covenants  as  to  acts  agreed 
to  be  done  by  the  lessee  directly  affecting  the  land  will  go 
to  assignees  of  the  lessor,  though  not  named,  so  also  will  it 
be  as  to  acts  agreed  to  be  peimitted  to  the  lessor  to  be 
exercised  on  the  land. 

For  somewhat  the  same  reasons,  the  covenant  against  Covenant  not 
alienation  is  defective  as  not  extending  to  restrain  the  ^^^^^i  ^^^ 
executors  administrators  and  assigns  of  the  lessee.  The  extensive, 
only  effect  of  the  covenant  as  it  now  stands  is,  that  the 
lessee  agrees  with  the  lessor,  his  heirs  and  assigns,  or 
executors,  administrators  and  assigns,  that  he,  the  lessee, 
^  not  assign,  &c.  (a).  It  is  framed  on  the  suppo- 
sition that  according  to  Dumpor's  case,  if  once  license 
^ere  given,  the  benefit  of  the  condition  of  re-entry  on 
feture  assignment  without  leave  is  gone,  the  condition 
keing  destroyed  (6),  and  therefore  that  it  would  be 
useless  to  attempt  to  carry  the  restraint  beyond  the 
fesBee.  Admitting  that  on  license  given  before  the  Act  of 
8  Vic.  ch.  28,  the  right  of  re-entry  was  gone  forever,  there 
^ere  still  cases  under  which  the  estate  would  pass  without 
license,  by  act  of  law,  as  to  personal  representatives,  to  a 
pwchaser  under  execution,  and  to  assignees  in  bankruptcy ; 
•adit  appears  that  such  representatives,  or  a  purchaser  under 


(a)  Panl  y.  Nnne^  8  B.  &  C.  488,  per  Bailej,  J.        (6)  Ante  pp.  5,  6. 
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execution,  and  a  purchaser  from  assignees  in  bankruptcy; 
would  be  within  the  covenant,  Jf  it  were  not  confined  to 
the  lessee.     Again  it  would  seem  that  mere  waiver  o{& 
breach  would  not  have  destroyed  the  right  of  entry  on 
sul)sequent  breach  (a).     Since  the  Act  of  29  Vic  cL  28. 
no  license  thereafter  will  destroy  Uie  right  of  re-entr)*, 
which  is  preserved  for  operation  on  future  breaches,  and 
this  is  an  additional    reason   why  the  covenant  should 
include  pei-sonal  representatives  and  assigns.     The  opera- 
tion of  the  covenant  as  given  by  this  Act,  and  the  effect  of 
waiver  and  of  liceiLse,  are  fully  considered  in  treating  of 
the  Stat.  29  Vic.  ch.  28,  sees.  1,  2  &  3,  to  which  the  reader 
is  refeiTcd. 

(a)  Ante  pp.  7,  8. 
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Descent  of  Freehold  Estates  of  Inheritance  (a) . 

As  the  Statute  of  Victoria,  which  governs  descent  at  the  The  Act  of 

present  day,  does  not  apply  to  estates  tail,  nor  by  section  ^*^  ^^  °^^ 

41  to  "  any  limitation  of  any  estate  by  deed  or  will,  or  any  tatea  tail,  or 

estate,  which  although  held  in  fee  simple,  or  for  the  life  of  ®8^^®*^^'^"^ 
...  ,,,...«  .1  )»        1         trust,  and  by 

another,  is  so  held  in  trust  for  any  other  person,   and  as  g  45  gjveg 

also  by  sectiim  4G,  preference  on  partition  ami  division  into  preference  t-^ 
shares  is  given  to  the  person  who  would  have  inherited  ^^^  q\^  j^^^, 
under  the  former  law,  it  will  be  re([uisite  to  give  a  brief 
sketch  of  that  law.  It  will  be  found  also  that  for  some 
years  to  come,  and  until  hy  possibility  of  the  application 
of  the  Statute  of  Lunitations  to  titles,  by  which  after  the 
prescribed  }ieriod  of  possession,  a  "  parliamentary  convey- 
ance "  (b)  is  in  effect  made  to  the  possessors  a.s  against  the 
true  owners,  and  the  necessity  of  tracing  out  old  descents 
superseded,  that  a  knowledge  of  the  former  law  is  abso- 
lutely re(piisite  in  dealing  with  real  estate.  Probably  at 
the  present  day,  a«  many  conti\stcd  crises  of  <lescent  are 
govenied  by  the  Stiitute  of  William  as  by  that  of  Vii^toria, 
and  the  former  Act  cannot  possibly  be  understocMl  without 
*  knowledge  of  the  common  hiw  rules,  which  indeed, 
^ere  left  partially  in  force  by  the  latter  Act. 

W  the  devolution  of  esUitcs  less  than  freehold  it  is  not 
proposed  to  treat,  tus  they  now  ai'e  and  have  always  been 
^^^^(ii  to  laws  of  descent  different  from  those  applicable 
^  freehold  estates,  they  being  mere  chattel  interests  and 
^tvolviiig  in  cases  of  intestiicy,  (m  the  i)ei-sonal  rej>resenta- 


^^)  In  treating  of  descent  at  common  law,  the  antbor  has  borrowed 
^n  from  the  text  of  Blackstone.  The  Statute  of  William  cannot  be 
■^wtood  without  an  appreciation  of  the  common  law  rules,  and  the 

Qiarka  of  the  learned  Commentator  on  the  civil  law^  and  on  the  rules 

computation  of  consanguinity  are  of  service  in  considering  the  present 

*  of  descent  under  the  Act  of  Victoria. 

(*)  Per  Parke,  B.  Doe  d.  Jukes  v.  Sumner,  U  M,  &  W.  39. 
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tives.  As  will  however  be  seen  in  the  sequel,  the  Stattit 
14  &  15  Vic.  eh.  6,  has  much  lessened  the  wide  distinctioj 
theretofore  existing  as  to  the  descent  of  the  two  classes  oi 
estates,  and  assimilated  to  some  extent  the  descent  of  free- 
hold estates  to  that  of  chattel  interests. 

1.  Tbcfarioos      The  subject  may  be  discussed,  Ist.  As  regards  the  van- 
modes  of  des-  1  '     1       /•/•111       ±  J.         •  1  vi»j» 
oentAocordtDg  ^^^  /cinds  of  freehold  estates  ;  inasmuch  as  each  kmd  is 

to  the  tariooB  subject  under  certain,  circimistances  to  a  different  law  of 
tiiie*.  descent  from  the  others. 

2.  And  at  ▼»-       2nd.  As  regards  the  particular  time  at  which  the  des- 
fious  pcnodB,  ^^^|.  ^i^^g  pia^g .    inasmuch  as  there  are  three  distinct 

?ii.,  at  com-  *^  '  ^ 

men  Uw ;  un-  periods  or  epochs  in  each  of  which  descent  would  be  traced 
Wm  IV  0. 1-^^*  mode  different  from  the  others,  viz.,  that  when  the 
under  Stat  14  common  law  prevailed ;  that  when  the  Statute  4  Wm.  IV. 
*  *  '  ch.  1,  prevailed  ;  and  lastly,  that  since  14  &  15  Vic  eh.  6. 
The  varioon  In  respect  of  the  first  division  of  the  subject,  it  may  be 
kiiHiH  of  fie3-  mentioned  that  of  the  various  kimls  of  freehold  estates, 

holds.  ,  , 

some  are  not  of  inheritance ;  thus  tenant  in  dower,  by  tne 

• 

curtesy,  in  tail  after  possibility  of  issue  extinct,  are  mani' 
festly  determined  by  the  death  of  the  tenant,  and  ^ 
not  of  inheritance;  and  in  the  books  estates  in  f^ 
simple  and  in  fee  tail  are  usually  named  as  the  oalj 
two  freehold  estates  of  inheritance  ;  but  for  the  purpos^ 
of  this  chapter  at  any  rate,  it  will  be  requisite  to  consiA^ 
a  third  class,  viz.,  estates  pur  autre  vie,  as  quasi  estates  ^ 
inheritance.  It  is  therefore  these  three  classes  only  ^ 
freehold  estates  that  will  be  treated  of,  as  indeed  being  tl" 
only  freehold  estates  to  which  the  law  of  inheritance 
applicable;  and  as  before  mentioned,  under  certain  c5- 
cumstances,  each  varies  as  regards  its  descent ;  thus  ^ 
estate  in  fee  tail,  being  excluded  from  the  14  &  15  Via, 
governed  by  the  common  law  rules  of  descent,  as  modifi^ 
by  the  4  Wm.  IV.,  and  descends  therefore  differently  frc^ 
a  fee  simple ;  whilst  an  estate  pur  autre  vie,  which  d^ 
cended  prior  to  14  &  15  Vic,  sometimes  went  to  the  her:*' 
and  sometimes  under  the  Statute  of  Frauds  to  the  execf^ 
tors ;  and  thus  varied  in  its  descent  from  either  a  f^ 
simple  or  a  fee  tail,  as  will  be  more  fully  explained  her* 
after. 
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The  necessity    for  the  second  division  of  the  subject  Tbelaw?aries 
arises  from  the  fact  that  there  are  three  distinct  periods.  ^"'?"f  ^^'•^ 

^  '  periods. 

auring  each  of  which  the  law  of  descent  was  different  from 
that  in  the  others,  as  above  mentioned,  viz. :  1.  The  j)eri()d 
from  the  time  when  feuds  first  became  hereditary  down  to 
the  Ist  of  July,  1834,  (the  time  of  the  operation  of  the  4 
Wm.  IV.),  a  period  during  which  the  common  law  alone 
governed.  2.  The  period  from  the  operation  of  the  4  Wm. 
IV.,  Ist  July,  1834,  to  the  1st  January,  1852,  when  the  14 
&  15  Vic.  came  into  effect.  3.  The  period  from  1st  Janu- 
My,  1852,  since  which  time  primogeniture  is  abolislied,  jis 
ilao  the  preference  of  males  to  females,  and  of  cliildrcii  of 
the  whole  blood  to  those  of  the  half  bl(K)d,  and  other  im- 
portant changes  made;  and  the  more  effectually  to  supersede 
'he  old  law,  a  provision  is  made  that  in  ca«e  of  failure  of 
leirs  under  the  rules  for  ascertaining  them  given  in  the 
Statute,  the  estate  shall  go  to  the  next  of  kin,  as  under 
he  Statute  of  Distributions  of  personal  estate. 

It  will  be  previously  necessary  to  state,  a.s   briefly  ius  of  degrees  .f 
Possible,  the  true  notion  of  kindred  or  alliance  of  blood,  consanguii.- 
^eal  and  collateral ;  and  for  this  purpose,  jus  also  for  the 
'irpose  of  illustrating  descent  at  common  law,  the  author  Is  either /m.^i/ 
lopts  the  language  of  Mr.  Justice  Blackstono  in  his  coni- 
^ntaries  on  the  law. 

'*  Lineal  consanguinity  is  that  which  subsists  between  Lineal  conenu- 
't^ns,  of  whom  one  is  descended  in  a  direct  line  from  guinity. 
G  other,  as  between  John  Stiles  (the  proposittn^  in  the 
t>le  of  c<msanguinity)  and  his  father,  grandfather,  gieat- 
B.ndfather,  and  so  upwards  in  the  direct  ascending  line  ; 
*  l)etween  John  Stiles  and  his  son,  grandson,  great-gi'and- 
^51,  and  so  downwards  in  the  direct  descending  line. 
'Very  generation  in  this  lineal  direct  consanguinity,  con- 
states a  different  degi'ee,  reckoning  either  upwards  or 
^o>niwards ;  the  father  of  John  Stiles  is  relate<l  to  him  in 
^e  first  degree,  and  so  likewise  is  his  son  ;  his  giundsire 
^d  grandson  in  the  second ;  his  gi-eat-grandsire  and 
peat-grandson  in  the  third.  This  is  the  only  natural  way 
rfi^koning  the  degrees  in  the  direct  line,  and  therefore 
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universally   obtains,  as  well  in   the  civil  and  canon, 
in  the  common  law. 
Of  collateral        Collateral  relations  agree  w^ith  the  lineal  in  this,  tliistt 
kindred.  ^]^^y.  descend  from  the  same  stock  or  ancestor,  but  drflEei 

in  this,  that  they  do  not  descend  one  fi-om  the  other.     Col- 
lateral kinsmen  are  such  then  rh  lineally  spring  from  one 
and  the  same  ancestor,  who  is  the  stirps,  or  root,  the  stij^e^fi, 
trunk,  or  common  stock,  from  whence  these  relations    aie 
bmnched  out.     As  if  John  Stiles  hath  two  sons,  who  have 
each  a  numerous  issue  ;   both  these  issues  are  lineally  cltjci- 
cended  from  John  Stiles  a*s  their  common  ancestor ;    s^iid 
they  are  collati^ral  kinsmen  to  each  other,  because  they  aix' 
all  descended  from  this  conmion  ancestor,  and  all  havo   a 
poiiion  of  his  blood  in  their  veins,  which  denominates  them 
consanyuincos. 
The  method  of      The  method  of  comimting  these  degrees  of  consanguinity 

computing  the  /^  i   jj^    ^|^^,   caiioii   law,  which    our    (counnon)     law    li-^s 

degrees  of  con-  ^    ^         ii.  »i  t.  . 

Banguinity  at  adopted  (h),  IS  «as  foUows  : — W  e  l)egin  at  the  common.  aJi- 

coniroon  law    ^.^jg^^.  j^^j^]  ivckon  do wu wards  :   and  in  whatsoever  decree 

which  loUow-  '  «^ 

<?d  ihc  caiiou  the  two  pei*sons,  or  the  most  remote  of  them,  is  distariit 
from  the  common  ancestor,  that  is  the  degi-ee  in  which  thoy 
are  related  to  each  other.  Thus  TitinH  and  his  brother  a-^e 
related  in  tlie  fii*st  <l<'grei^  for  from  the  father  to  each  <>f 
them  is  counted  only  one  ;  Tithis  and  his  nephew  are  x"^' 
L-ited  in  the  second  degree,  for  the  nephew  is  two  degr<3es 
removed  fi'om  the  common  ancestor,  \nz.,  his  own  grarx<l' 
father,  the  fjitlier  of  Tltius.  Or  (to  give  a  more  illustri- 
ous instance  from  our  English  annaLs),  King  Henry  'fc**^^ 
Seventh  who  slew  Richard  the  Thii*d  in  the  battle  of  3<^" 
worth,  wjus  related  to  that  prince  in  the  fifth  degree.  It-^^ 
the  proposifus  therefore  in  tlie  table  of  consiinguinity ,  rep>r^ 
sent  King  Richard  the  Tliird,  and  the  cLiss  marked  (e)  Iv  *Dg 
Henry  the  Seventh.  Now  their  common  sUxjk  or  ancors'tor 
was  King  Edward  the  Third,  the  ahavun  in  the  same  ta^jl^'J 
from  him  to  Edmond,  Duke  of  York,  the  proavu^,  is  ^^® 
degi-ee  ;   to  Richard,  Eiirl  of  Cambridge,  the  aviis,  two  ;    ^ 


(a)  See  post  p.  131.  (6)  Co.  Litt.  23,  24. 
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chard,  Duke  of  York,  the  pater,  three  ;  to  King  Richard 
e  Third,  the  propositus,  four ;  and  from  King  Rlward 
e  Third  to  John  of  Gaunt  (a)  is  one  degree  ;  to  Jolin  Earl 

J5omerset,  (b)  two;  to  Jolin,  Duke  of  Somerset,  (c) 
ree;  to  Margaret,  Countess  of  Riclimond,  (b)  four;  to 
ng  Henrj'  the  Seventh,  (e)  five ;  which  la^t  mentioned 
iiice,  being  the  farthest  removed  from  the  common 
>ck,  gives  the  denomination  to  the  degree  of  kindred  in 
t>  canon  and  municipal  law.  Though  according  to  By  the  citiI 
i  computation  of  the  civilians,  ("who  count  upwards  from 
her  of  the  |>ersons  relate<l,  to  the  connnon  stock,  and 
en  downwards  again  Uj  the  other,  reckoning  a  degi'ce 
"  each  i>erson  both  ascending.and  descending,)  tliese  two 
Lnces  were  related  in  the  ninth  degree ;  for  from  King 
chard  the  Third  to  Richard,  Duke  of  York,  is  one  de- 
ee ;  to  Richard,  Earl  of  Cambridge,  two ;  to  Edmond, 
like  of  York,  three ;  to  King  Edward  the  Third,  tlie 
mmon  ancestor,  four ;  to  John  of  Gaunt,  five  ;  to  John, 
3trl  of  Somerset,  six  ;  to  John,  Duke  of  Somerset,  seven  ; 

Matgaret,  Countess  of  Richmond,  eight ;  to  King  Henry 
le  Seventh,  nine." 

The  mode  of  calculating  the  degrees  of  proximity  in  the  Aa  to  pewon- 
)llateral  line,  for  the  pur]:)ose  of  determining  what  par-  ^^^i  i^^ 
es  are  entitled,  imder  the  Statute  of  Distributions,  (22  & 
3  Car.  II,  ch.  10,)  to  shares  of  the  personal  estate  of  an  in- 
istate,  is  not  the  nuHle  of  the  cjinonisis  ado])t(Hl  by  the 
ominon  law  in  the  descent  of  real  estfiti.'s  ;   but  with  one 
xception,  conforms  to  that  of  the  civilians  (d).     The  ex- 
eption  is  this :  according  to  the  civil  law,  the  brother  and  with  one  ex- 
'ie  grandmother  of  an  intestate  stjind  in  equal  degrees  of  c^P**<>"- 
■ffinity  to  him ;  and  the  grandmother,  jus  being  in  the  lineal 
^cending  line,  wjus  by  that  law  prefen*ed  to  the  brother 
'^  any  other  in  the  collateml  line ;  but  according  to  the 
onstruction  put  by  our  courts  upon  the  Statute  of  Distri- 
butions, (in  thLs  instance  confonning  to  the  cjinon  law), 
^^  brother,  as  making  title  immediately  from  his  deceased 


(a)  See  post  p.  134. 
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brother,  is  preferred  to  the  grandmother,  who  could  only 
claim  mediately  through  the  father  of  the  deceased. 
Descent  under      It  \i'ill  ^ye  seen  in  the  sequel  that  the  right  of  inheritance 
erned  bY^ihe  "nder  the  Statute  14  jc  15  Vic.  is  with  reference  to  prox- 
ciriiiawasre- iniitv   of  relationship,  more   in  accordance  with  the  civil 
itv  of  relation-  than  the  canon  law  mode  oi  computation. 
®*"P  The  al>ove  wiU  be  plainer  by  examination  of  the  table  (^^ 

consanguinity  annexed,  wherein  all  the  degrees  of  collater^ 
kindnnl  to  the  projjosttus  are  computed,  so  far  astheteatli 
of  the  civilians  and  the  seventh  of  the  canonists  incl\isive; 
the  former  beinij  distino^uished  bv  the  numeral. letters,  the 
latter  by  the  common  cyphers. 

Descent  at  Commox  Law.  j 

% 

r 

I.   Estates  1.  The   first  rule  is;   that    inheritances  shall  UmoU^    \ 

^«cfn!l7o*"L  t^«'^^>»*^  t^^  th^  i^^e  of  th^  P^^n  ^^o  J*^  di^  actually    I 
issue  of  the    j>eised,  iii  in  tin  it  urn  ;  but  shall  never  lineally  ascends 

Eul^'never      '^'"^l^^^"  ^^^^  Statutes  of  William  ,.^  18\  and  Victoria  (s& 

Hnealij  atcend  27,  :ivS\  lineal  ancestors  aiv  a*.lmitted  to  the   inheritance 

immeiliatelv  after  faulure  of  lineal  descendants;  but  under 

the  latter  Act  the  privilege  is  ciintined  to  the  immediate 

am.vstoi"s :  and  the  c<»mmon  law  rule   as   to   necessity  o* 

actual  seisin  is  aKjlisheil,   ss.  4.  JS.  14»  23.. 

The  arcestor       No  pei^siUi  at  common  law  can  l^  j>n>}x?rly  such  an  an- 

^^^\f  ^^tirf   cestor.  as  tlmt  an  inheritamv  oi'  Linds  or  tenements  can  be 

derivod  fii»m  him  unU^ss  he  hath  had  twtntd  seisin  (a)  ot 


Actual  5ei.'*in  ,<'  Wliat  constitutes  actual  seisin^  or  pcefscsuon  in  deed,  ms  distingw**" 
disttngui5hed  ^  t'^om  seisin  in  taw,  or  constructive  possession,  is  »  qneetioo  of  iiap<f' 
from  seisin  in  la»ct?,  not  meroir  as  regard*  tracing  descent  ftt  common  Uw,  bat  ilw  W 
\nw.  iv.<fvot  of  qiuilitic^tion  as  tenant  bv  the  curtesy  and  in  trespus. 

K.nwiihstamliniT  s.  S  of  Con-  Stat.,  c.  i»2,  dispensing  with  proof  of  entiT 
oj  the  heir  in  order  to  prove  title  in  him,  or  anj  one  cimimiog  bj  ^ 
through  him,  (a  provision  which,  as  obeened  in  treating  of  tbat«ecwW» 
is  unnecessary  as  re^zards  descent  under  the  Stat,  of  Wm.),  actiiile|B^* 
or  what  is  equivalent  thereto  as  explained  in  the  text*  is  still  re<pi>B^^ 
coctstitute  actual  seisin  so  as  to  enable  the  hosband  of  the  beireai  to  tsv 
as  tenant  bv  the  curtesv:  Wijle  v.  Merrick.  S  C-  P.  U.  C.  307, _P^ 
Hagarty,  J.',  and  per  Draper^  C.  J.,  31S,  319;  1  InsL,  29a.  Vt^ 
the  like  circnmstanees  of  want  of  actual  seisin,  the  lieir  was  not  at  co^ 
mon  law  a  good  stock  of  descent  as  explained  in  tlie  dboT«  and  ftO^^ 
ing  pages.  " 
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uids,  either  by  his  own  entry,  or  by  the  possession  of 
vn  or  his  ancestor's  lessee  for  years,  or  by  receiving 
x>in  a  lessee  of  the  freehold,  or  unless  he  hath  had 


of  a  convey&Qce  nnder  which  the  grantor  took  back  the  entato 
sif  or  his  heira,  and  the  manner  in  which  the  Statute  of  William 
the  common  law  rules  in  such  cases,  is  treated  of  in  the  text,  pp. 
2,153. 

!e8  other  than  those  of  descent  there  would  seem  U>  be  some  diffi-  The  posies- 
determining  to  what  extent  a  person  is  to  be  deemed  in  possession,  sion  acquired 
)as  purposes,  as  to  qualify  the  husband  to  take  by  the  curtesy,  or  under  the  St. 
e  such  person  to  maintain  trespass,  when  the  conveyance  operates  of  Uses,  to 
le  Statute  of  Uses.    Thus,  would  the  wife  be  considered  as  having  **^®  ^y  ^^* 
tnally  seised,  or  in  actual  possession  (mere  seisin  in  law,  or  con-  ^^^}*^*y*  or 
J  possession,  of  course  not  being  sufficient)  so  as  to  enable  her  n***"*^"*  t>^- 
to  take  as  tenant  by  the  curtesy  ?    1st,  where  she  took  by  way  P***»  *®* 
JQ  and  sale,  the  bargainor  never  having  been  in  possession — 2na, 
18  grantor  was  or  was  not  in  possession,  and  he  conveyed  to  the 
statutory  grant,  or  common  law  conveyance,  to  a  grantee  to 
i  taking  as  cestui  qui  us^. 

uestion  is,  whether  in  the  above  cases  the  Statute  of  Uses  confers 
sion  equivalent  to  actual  seisin,  or  actual  possession,  within  the 
liring  such  in  the  case  of  a  claimant  by  the  curtesy. 
3ver  may  be  the  case  where  the  bargainor  has  had  actual  posses- 
1  as  regards  the  cases  above  mentioned,  the  author  submits  the 
Vj  as  reasons  why  in  neither  case  the  husband  can  take  by  the 
in  other  words,  why  the  wife  is  not  to  be  deemed  to  have  had 
iisin  in  deed.  He  does  this  with  great  diffidence,  because  a  re- 
e  would  seem  to  shew  that  in  either  case  there  would  be  actual 
once  an  analogy  be  established  of  seism  of  a  rent  charge,  and 
>oreal  hereditament  by  force  of  the  St.  of  Uses, 
t  case  (lleelis  v.  Blam,  18  C.  B.  N.  S.  90,  11  Jur.  N.  S.  18),  the 
was  whether  a  cestui  qui  use,  one  of  the  sons  of  S.  lleelis,  was 
to  vote  under  the  Reform  Act,  2  Wm.  4,  c.  45,  ns  having  been 
actual  possession  of  a  share  in  a  rent-charge  for  six  months 
31st  July.  1864.  The  rent-charge  was  originally  created  by 
lease  and  release,  and  was  thereafter  conveyed  to  S.  Heelis  in  fee. 
B  had  granted  the  same  to  J.  H.,  and  his  heirs  to  the  use  of  the 
B  of  him  S.  Heelis,  in  fee  as  tenants  in  common.  The  first  rent 
he  cestuis  qui  use  was  in  July.  It  was  objected  that  the  ccstuis 
lad  not  had  *^  actual  possession ''  for  six  months  prior  to  July, 
rere  not  entitled  to  vote. 

>  conceded  that  apart  from  the  effect  of  the  Statute  of  Uses,  no 
lisin  in  deed  or  possession  could  be  considered  as  had  by  the  com- 
by  the  cestuis  qui  use  till  receipt  of  the  rent ;  but^the  Court  held 
» Statute  gave  *Hhe  cestui  qui  use  possession  immediately  on  the 
n  of  the  deed  creating  the  use,''  and  that  ^Hhe  Legislature  in- 
he  same  meaning  to  the  word  possession  in  the  Statute  of  Uses, 
to  the  words  actual  possession  in  the  Reform  Acf 
mguage  of  the  Statute  of  Uses  is,  that  the  person  who  has  the 
Ul  from  thenceforth  stand  and  be  seized,  deemed  and  adjudged 
I  seisin,  estate,  and  possession  of  and  in  the  same  lands,  rents, 
all  intents,  constructions  and  purposes  in  the  law,  of,  and  in 
e  estates  as  they  had  or  shall  have  in  the  use,  trust  or  confidence 
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what  is  equivalent  to  corporal  seisin  in  hereditaments  that 
are  incorporeal,  such  as  the  receipt  of  rent,  a  presentation 
to  the  church  in  case  of  an  advowson,  and  the  like.    And 

of,  or  in  the  same,  and  that  the  estate,  iUUf  right  and  possestion  ^at 
VKU  in  such  person  or  persons,  that  toere,  or  hereajter  shall  be  seiteei 
of  any  lands,  tenements,  or  hereditaments  to  the  use,  confidence  or  tniat 
of  any  such  person  or  persons,  or  of  any  body  politic,  be  from  thencefirtA 
clearly  deemed  and  adjudged  to  be  in  him  or  them  that  havtf  or 
hereafter  shall  have  such  use,  confidence  or  trust  after  such  qoaJity, 
manner,  form  and  condition  as  they  had  before,  in,  or  to  the  use,  cooii- 
dence  or  trust  that  was  in  them.'' 

Considering  the  language  of  the  Statute  it  is  difficult  to  understand  liow 
if  the  person  seised  to  the  use  has  not  the  actual  possession  or  seisin  in 
deed,  but  merely  coustructive  possession,  or  seisin  in  law,  the  cestni  qui 
use  can  take  any  more,  or  greater  <'  estate^  title,  righi  or  possusm.^^ 
It  is  old  and  well  known  law  that  the  seisin  of  grantee  to  uses  most  be 
commensurate  with,  and  sufficient  to  cerve  the  uses  declared.  Thos,  on 
a  common  law  conveyance  to  A  to  the  u^  of  B  and  his  heirs,  B  can  tib 
no  fee,  but  a  mere  estate  pur  autcr  vie  for  want  of  seisin  in  fee  in  A  to 
■erve  the  use.  So  also  it  must  follow  that  if  A  takes  no  acttad  seisin  in 
deed,B  can  take  none. 

In  the  principal  case  John  Heelis,  the  grantee  to  uses,  never  kid 
actual  seism,  or  actual  possession,  therefore  there  was  none  such  tbtt 
could  be  '^deemed  and  adjudged  to  be  in  him  or  them"  that  had  iht 
use.     See  the  language  of  the  Act,  p.  90,  in  the  text 

Conceding  at  present  that  on  a  conveyance  of  a  corporeal  herefits- 
ment  by  way  of  bargain  and  sale,  or  covenant  to  stand  seised,  '^tlM 
possession  that  was  in  such  person"  shall  be  *' deemed  and  adjudged  to 
be  in  him"  who  has  the  use,  viz,  the  bargainee  or  tiovenantee,  so  as  to 
invest  him  with  the  actual  seisin  or  possession  of  the  bargainor,  or  .cove- 
nantor, by  force  of  the  Statute,  still  in  the  principal  case  the  Statote  ^ 
not  apply  at  all  in  favor  of  John  the  grantee  to  uses,  for  the  conveTaooe 
was  by  way  of  grant,  operating  at  common  law  only,  and  he  therefo* 
had  at  most  mere  seisin  in  law.  It  is  clear  that  on  a  common  law  con- 
veyance as  a  grant  of  a  rent  charge,  or  a  release  in  fee  of  land  to  ooft 
who  has  a  vested  estate,  but  no  possession,  as  also  on  a  conveyance  of  tbo 
immediate  freehold  in  land  by  way  of  Statutory  grant  under  Con.  Stat-  e- 
90.  no  actual  seisin  in  deed  or  possession,  by  mere  force  of  the  conveyanO 
only,  vesta  in  the  grantee  or  releasee ;  and  in  case  of  a  grant  it  would  msk* 
no  difference  that  the  grantor  was  in  possession  at  the  time  of  grant;  ui 
none  of  these  cases  will  the  grantee  or  releasee  by  virtue  only  of  k* 
conveyance,  and  without  entry,  or  some  act  equivalent  to  seisin  p' 
entry,  he  invested  with  more  than  constructive  posbcssion,  or  seisin  ^ 
law,     See  the  authorities  given  hereafter. 

In  Heelis  v.  Blain,  the  distinction  was  not  adverted  to  between  a  coj" 
veyance  operating,  by  way  of  bargain  and  sale,  or  covenant  to  stand seiM 
on  the  seisin  of  the  bargainor  or  covenantor,  so  as  to  draw  outof  hiffl>^ 
vest'  in  the  bargainee  or  covenantee  the  possession  of  the  former  V 
force  of  the  Statute,  and  between  a  conveyance  operating  at  cosbK)*^ 
law,  vesting  in  the  grantee  no  actual  seisin  or  possession,  and  conseipiB^ 
ly  none  that  can  be  ^'deemed  and  adjudged  to  be  in  him"  thatbiiMiB 
use  I  and  the  cases  referred  to  do  not  appear  to  controvert  this  disw^ 
tion,  or  establish  more  thaji  that  as  to  wbwh  tiie  Statute  is  clear  and  j^ 
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e  all  the  cases  governed  by  the  common  law  roles, 
1  the  supposition  that  the  xleceased  (whose  inheri- 
i   claimed)  was  the  last  person    actually  seised 


hat  '^  the  estate,  title,  right  and  poaseasion  '*  whatever  it  maj 
)  person  seised  to  uses  shall  be  '*  adjudged  to  be  in  him"  who 
le.  The  cases  do  not  shew  what  was  virtually  held  in  Heelis  y. 
t  a  cestui  qui  use  can  take  a  possession  exceeding  in  quality  that 
intee  to  uses,  though  they  may  indicate  that  the  estate  and 
isession  of  one  seised  to  an  use  may  be  executed  by  the  Act  so 
it  his  cestui  qui  use  with  the  same  actual  poasseisoii,  as  in  the 
bargain  and  sale,  or  covenant  to  stand  seised, 
ter  proposition  even  has  been  denied  on  principles  and  reasoning 
f  incontrovertible.  The  following  remarks  of  two  very  eminent 
^rty  lawyers  are*to  the  purpose:  Mr.  Preston  (onConv.  vol.  2, 
treating  of  the  conveyance  by  way  of  lease  and  release,  alludes 
Be  taking  effect  not  at  common  law,  but  (as  usual  on  this  mode 
ance)  under  the  Statute  of  Uses  as  a  bargain  and  sale  for  a  year, 
ves  the  following  ordinary  language  of  such  a  lease,  and  his 
dereon,  thus :  '*  1  o  the  intent,  that  by  virtue,  &c.,  the  said  A.  B. 
K  may  be  in  the  actual  possession  of  the  premises,  and  be 
tabled  to  accept  a  grant  and  release,  &c.  (as  before),  to  the  uses, 
rusts,  and  for  the  intents  and  purposes  to  be  declared  by  an  inden- 
iy  prepared,  and  intended  to  bear  date,  Ac,  and  to  be  made,  &c." 
clause  calls  for  one  observation,  it  follows  the  language  of  prac- 
suming  the  object  to  be,  to  put  the  lessee  in  the  actual  posses- 
is  expression,  and  the  practice  on  which  it  is  grounded,  must 
tood  as  a  reference  to  the  operation  of  the  Statute  for  trans- 
es  into  possession.  By  possession,  is  meant  only  estate, 
^ase  for  a  year,  or  bargain  and  sale,  cannot,  by  its  own  operation, 
e  lessee  or  bargainee  the  actual  possession.  It  accomplishes 
lore  than  to  give  htm  an  actual  estate.  *  *  *  Though  the  bar- 
sale  may  be  by  a  person  who  has  the  possession,  the  possession 
e  changed  without  an  entry  by  the  lessee  or  bargainee,  even  when 
ill  and  sale  is  to  be  from  a  day  which  is  past,  or  henceforth,  &c. 
dmmon  law  the  lessee  had  not  any  estate  till  entry  :  under 
in jy^  sale  he  has  an  estate  immediately  on  the  execution  of 
in  and  sale,  and  before  entry,  provided  the  bargain  and  sale  is 
3m  a  day  past,  or  from  the  execution.  But  the  bargainee  can- 
tain  an  action  of  trespass,  or  be  considered  as  in  the  actual 
1  of  the  landj  until  he  has  entered  by  virtue  of  the  bargain  and 

every  disposition  to  encourage  an  observance  of  established 
18  to  be  lamented  that  any  expression  should  have  been  adopted 
r  any  other  instrument,  which  might  lead  the  student  to  an 
B  conception  of  the  true  meaning  oi  the  expressions  which  are 
>me  other  expression,  showing  Uiat  the  lessee  was  to  have  an 
iited  estate,  as  contradistinguished  from  an  actual  possession, 
re  more  adequately  describe  the  object  of  the  lease  for  a  year, 
bly  might  have  been  a  protection  against  those  errors  into  which 
rtndentsy  but  even  men  of  extensive  knowledge  in  the  profession, 

undertaken  to  write  on  the  subject  of  this  assurance,  have  been 
w  jnst  is  the  maxim,  ignoratia  terminUyignoratur  et  arSj  and 

maxim,  nomina  n perdae  certe  dUtinctio  rtrum  perditurJ* 
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Aathorities. 


As  to  taking       It  is  necessary  here,  however,  to  caU  attention  to  the 
J  pure  ase.   ^^^^  ^^  ^j^^  ancestor  taking  by  2>^rchase  (a)  without  ao- 

Mr.  Hayes  (Vol.  1,  5ed.,  p.  78,)  follows,  and  approves  of  the  lawn 
given  above  by  Mr.  Preston,  he  says .  "  When  the  lessee  was  said  to  be 
in  the  actual  possession  under  the  bargain  and  sale  for  a  year,  it  wu 
meant  only  that  he  acquired,  by  the  mere  execution  of  the  instrameiit, 
such  an  estate  in  the  land  as  rendered  him  capable  of  accepting  a  releaie 
of  the  remainder  or  reversion.     •     •     • 

'^  Even  where  the  bargain  and  sale  was  made  by  the  immediate  free* 
holder,  the  bargainee  was  not,  by  force  of  the  Statute,  invested  with  the 
actual  possession  in  fact  of  the  land,  nor  could  he  maintain  trespan  till 
he  had  entered.  By  actual  possessioUj  therefore,  we  are  to  undentand 
such  an  estate  in  the  land  as  admitted  of  enlargement  by  way  of  release; 
and,  generally,  by  the  term  possession^  when  that  term  is  employed  in 
treating  of  uses  as  they  were  affected  by  the  Statute,  nothing  more  is  to 
be  understood  than  that  the  Statute  annexed  to  the  use  a  commennnate 
legal  interest." 

The  authorities  bear  out  the  views  of  the  learned  writers  above  men- 
tioned, and  some  of  them  go  t'le  length  of  shewing  that  the  cestui  qni 
use  before  entry  cannot  even  maintain  trespass.  Some  of  these  caaes 
also  shew  the  effect  of  constructive  possession,  or  seisin  in  law ;  per 
Bridcrman,  C.  J.  Carter,  6G  ;  Barker  v.  Keate,  2  Mod.  240  ;  Ford's  case, 
11  Hop.  41  ;  Plowd.,  301  ;  Nov.,  73;  Lutwich  v.  Mitton,  Cro.  Jac 
604  ;  Com.  Dig.  Trespass  B,  3  ;  Perry  v.  Bowes,  1  Vent,  360,  donblfal; 
Turner  v.  Cameron's  Co.,  o  Ex.  932  ;  Litchfield  v.  Ready,  6  Ex,  939; 
Barnett  v.  Earl  Guilford,  11  Ex.  19  ;  Bullen  &  Leake,  Prac.  Pig.,  3  Ed. 
417  ;  Saunders  on  Uses,  Vol.  2,  p.  45  ;  Wigle  v.  Merrick,  8  C.  P.U.C, 
332,  i)er  Hagarty,  J.  ;  Doe  Cuthberston  v.  McGillin,  2  C.  P.  U.  C.,U7| 
Mahar  etux.  v.  Fraser,  17  C.  P.  U.  C,  408 :  see,  however,  Orser  v.  Ve^ 
non,  14  C.  P.  U.  C.,  587  ;  Ball  v.  Young,  8  C.  P.  U.  C,  231 ;  as  to  cases 
of  vacant  possession  see  per  Sullivan,  J.,  in  Doe  d.  Cuthbertson  v. 
McGillis,  2  C.  P.  U.  C,  147. 

The  result  would  appear  to  be  that  on  a  conveyance  operating  to  pasi 
the  estate  at  common  law,  as  on  a  grant  from  the  Crown,  or  release,  or  a 
statutory  grant  under  Con.  St.  c.  90,  which  passes  the  immediate  freehold 
without  aid  of  the  St.  of  Dses,  the  grantee  or  release  till  entry,  or  its 
equivalent,  has  but  seisin  in  law  or  constructive  possession,  and  conse- 
quently if  uses  are  declared  on  the  seisin  of  the  grantee  oM^leasee,  tbe 
cestui  qui  use  can  take  no  more.  That  on  a  bargain  and  sale,  or  coven* 
ant  to  stand  seised,  where  the  bargainor  or  covenantor  never  had  actaal 
possession,  the  bargainee  or  covenantee  will  not  by  mere  force  of  tbe 
conveyance,  without  entry,  or  its  equivalent,  be  considered  as  taking  iK^ 
than  constructive  possession,  or  seisin  in  law,  not  sufficient  to  qnahfy  tbt 
husband  to  take  as  tenant  by  the  curtesy:  whilst  as  regards  the  rigBtto 
maintain  trespass  the  authorities  conflict.  As  to  cases  of  conveyanee  bf 
a  bargainor  or  covenantor  who  had  actual  possession,  the  authorities,  con* 
sideriog  Heelis  v.  Blain  and  the  cases  there  referred  to,  also  conflict  as 
regards  the  question  whether  the  bargainee  or  covenantee  is  to  be  cob* 
sidered  as  taking  the  actual  possession  of  the  party  conveying.  ^ 
regards  the  heir,  entry  would  still  seem  to  be  requisite  to  give  more  tltfo 
seisin  in  law. 

(a)  As  to  taking  by  purchase,  and  the  alterations  made  in  the  c<^ 
mon  law  sense  thereof  by  the  Acta  of  Wm.  &  Victoria,  see  pP* 
143,  151  ^  see  also  Blaclratone's  Com.  by  Leith|  p.  175. 
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luriDg  aotoal  seisin,  in  which  case  he  would  still  be  a 
)od  stock  of  descent.  At  common  law,  strictly  speak- 
f,  there  could  be  no  such  case  as  acquisition  by  purchase 
an  immediate  freehold  without  acquisition  of  seisin ;  for 
te  osoal  conveyance  by  feofiment  was  only  perfect  by  livery 
seisin,  and  if  the  conveyance  were  by  release  it  required 
issession  in  the  releasee.  At  common  law,  therefore,  the 
irchaser  of  an  immediate  estate  of  freehold  being  always 
ised,  the  canon  as  above  expressed,  that  descent  was  to 
lecd  from  the  person  last  seised,  required  no  modifica- 
tion as  regarded  purchasers.  But  when  after  the  first 
aonwas  established,  conveyances  by  devise  under  ihe 
atute  of  Wills,  and  by  way  of  use  under  the  Statute  of 
jes  were  allowed  in  modes  unknown  to  the  common  law, 
LDsferring  the  estate  without  livery  or  actual  seisin,  tlien 
3  canon  required,  and  is  to  be  considered,to  be  modified,  to 
«t  the  cases  of  purchasers  taking  by  devise  or  by  way  of 
i  without  acquiring  actual  seisin.  Otherwise  by  strict 
ini  application  of  the  above  canon,  the  devisee  or  cestui 
i  use,  who  never  entered,  would  not  be  a  good  stock  of 
icent ;  for  as  before  shewn  (a)  the  possession  acquired 
mere  force  of  the  Statute  of  Uses  is  but  a  constructive 
oession,  and  gives  no  actual  seisin  as  distinguished  from 
Bin  in  law.  The  author  apprehends,  on  the  authorities 
•ore  referred  to  (6),  that  the  true  rule  where  the  ancestor 
»k  under  a  conveyance  to  uses  is,  not  that  he  thereby 
luired  actual  seisin,  but  that  as  he  took  as  purchaser,  he 
IB  a  good  stock  of  descent,  on  the  principle  before  referred 
That  this  is  so,  is  shewn  by  the  fact  that  a  devisee  need 
t  enter  or  acquire  actual  seisin  to  enable  his  heir  to  de- 
re  title  from  him,  and  the  decisions  are  on  the  ground 
at  he  takes  as  purchaser  (c) ;  in  such  case  there  could  be 
>  aid  by  the  Statute  of  Uses  as  to  possession.  For  the 
tte  reason  the  cestui  qui  use  taking  as  purchaser,  need 
Qi  acquire  actual  seisin.  Incase  the  ancestor  takes  by 
wdiase,  he  may  be  capable  of  transmitting  the  property 


(a)  See  notei  p.  120,  as  to  actual  seisin.  (6)  Supra  p.  120,  n.  a. 

(c)  Doe  d.  Parker  v.  Thomas,  3  M.  &  Q.  815. 
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so  taken  to  his  own  heirs,  without  an  acttial  pofiBeesion  in 
himself  (a). 

''The  seisin  therefore  of  any  person,  thus  understood, 
makes  him  the  root  or  stock,  from  which  all  future  inheri- 
tance by  right  of  blood  must  be  derived ;  which  is  briefly 
expressed  in  this  maxim,  aeisimxi  facit  stvpitem. 

When  therefore  a  person  dies  so  seised,  the  inheritance 
first  goes  to  his  issue  :  as,  if  there  be  Oeoffi^y,  John  and 
Matthew,  grandfather,  father  and  son ;  and  John  purchases 
lands,  and  dies ;  his  son  Matthew  shall  succeed  him  as  heir, 
and  not  the  grandfather  Geoffrey,  to  whom  the  land  shall 
never  ascend,  but  shall  rather  escheat  to  the  lord."    And 
thus  if  a  man  died  seised  in  fee,  leaving  no  issue  or  broth- 
ers or  sisters,  but  leaving  his  father  and  an  uncle,  the  brother 
of  his  father,  the  uncle  took ;  the  father  being  prohibited  fronL 
taking,  as  his  doing  so  would  have  been  a  lineal  ascension  ,^ 
he  was  passed  by,  and  gave  place  to  the  collateral  and  mor^^ 
distant  relative,  the  uncle ;  but  upon  the  death  without  issu^^ 
of  the  uncle,  (he  having  acquired  actual  seisin),  the  estate 
then  vested  in  the  father ;  he  thus  taking  as  heir,  not  to  hi.^ 
son,  but  to  his  brother,  the  imcle  of  the  original  purchase'iE'. 
iDstoDoesof        It  may  be  well  to  illustrate   the  distinction  betweom 

tfrBen  °rmoinK  ^'^'^^^  ^^^  ^^  person  lost  seised,  and  from  the  per8o:Ki 
from  person    last  erdiUed  (6).    The  difference  was  sometimes  importan.'t^; 

list  mtiUed!^  ^^^  ^^  ^^  ^  ®^^  ^^  ^®  ^^^^  P^^  below,  if  the  person  la£it 
entitled  did  not  acquire  seisin,  the  inheritance  sometime 
descended  to  a  person  different  from  him,  who  wotdd  hsr^re 
taken  if  seisin  had  been  acquired.  Thus,  if  (see  1st  Table 
of  Descents)  Geofirey  had  been  the  person  last  seised,  axid 
died  intestate,  and  his  sons,  John,  Francis,  and  Olivor, 
on  his  death,  become  successively  entitled,  as  issue  by  bl^^ 
first  wife,  and  died  without  becoming  seised,  and  without 
issue ;  here  the  son  of  Geoffrey  by  the  second  wife* 
^  of  the  half  blood  to  Oliver  the  person  last  entitL^eid, 
would  have  taken  as  next  heir  to  Geoffrey,  the  pereoii 
last  seised,  in  preference  to  Bridget  and  Alice,  the  01^" 
ters  of  the  whole  blood  of  the  person  last  entitled,    f^^ 


(a)  Watk.  Desc.,  p.  32.  (6)  See  also  post  p.  146. 
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descent  has  to  be  traced  from  QeoBrey  as  last  seised,  not 

from  OKver  as  last  entitled;  and  by  force  of  the  2nd  rule,  the 

Bon  of  Geoffrey  shall  be  preferred  to  his  daughters :  but  if    « 

either  John,  Francis,  or  Oliver  had  obtained  seisin,  then 

descent  must  have  been  traced  from  him   who  was  last 

seised ;  and  his  sisters  of  his  whole  blood  would  have  taken 

in  preference  to  his  brother  of  the  half  blood.     Indeed,  as 

sAerwards  explained,  in  such  case  the  half-brother,  under 

no  circumstances  could  ever  have  taken,  and  if  other  heirs 

^^ere  wanting,  the  estate  would  escheat. 

In  the  case  of  a  remainder  or  reversion  in  fee,  subject  to  lo  caaea  of  de- 
•nd  preceded  by  a  life  estate,  as   the  seisin  was  in  the  ««*?*  o^  '•- 
tenant  of  the  freehold,  and  not  in  the  remainder-man  or  tersion  depen- 
'^veraioner,  it  followed  that  on  death  of  such  remainder-  ^^\^°°  '*^' 
^nan  or  reversioner,  and  consequent  descent  of  his  estate  to 
^is  heir,  the  party  claiming  the  estate  on  death  of  such  heir 
pending  the  life  estate,  could  not  take  such  intermediate 
lieir  as  the  stock  of  descent,  as  such  heir  never  acquired 
seisin;  but  the  stirps  would  have  been,  in  case  of  a  remain-  descent  to  be 
ier,  the  purchaser  of  such  estate  or,  in  other  words,  the  ^rwed  from 
peison  to  whom  it  was  first  granted  ;  and  in  case  of  a  rever- 
sion, the  person  by  whom  it  was  first  created  by  grant  of 
the  particular  estate  preceding  it  (a).     But  if  the  reversion 
or  remainder  were  not  dependent  on  an  estate  of  freehold, 
but  for  years,  here  the  possession  of  the  tenant  being  that 
of  the  remainder-man  or  reversioner,  and  the  interest  of 
both  but  one  estate  in  law,  the  intermediate  heir  would  be 
^nsidered  as  having  acquired  actual  seisin  by  the  possession 
^^  his  tenant  for  years,  and  so  would  constitute  a  new  stock, 
from  whom  descent  would  be  traced,  instead  of  from   his 
^'^^cestor,  and  the  rule  would  be  the  same  even  though  the  uDiess  the  an- 
Pftrticular  estate  were  for  life,  if  the  intermediate  heir  in  re-  erci8ld*'act8"f 
^"^•inder  or  reversion,  in  his  lifetime  exercised  acts  of  owner-  ownenhip. 
*«ip  over  his  estate,  as  by  making  a  lease  for  life,  or  by  con- 
veying to  another  in  fee  to  the  the  use  of  the  grantor  and  his 
*^®ij*   Any  such  act  of  ownership  was  deemed  equivalent  to 
^iiini;ig  seisin  (and  in  fact  was  such,  as  nearly  as  the  nature 

(a)  Hayes  Cout,  toI.  1|  3  ed.  p.  313. 


iS8  Descent  at  C!ommok  Law. 

of  the  case  would  admit  of),  and  constituted  the  agent  a  new 
stock  of  descent,as  seised  within  the  scope  of  this  first  canon. 
The  case  put  above  shows  the  importance  of  these  acts,  and 
the  acquisition  of  seisin  thereby,  and  that,  according  as  it 
was  or  was  not  acquired  by  the  intermediate  heir,  would 
his  brother  of  the  half  blood  take  or  be  rejected  as  his  heir. 
When  it  is  said  the  acts  of  ownership  above  instanced  would 
constitute  the  agent  a  new  stock  of  descent,  the  remark  must 
be  understood  as  confined  expressly  to  tJie  operation  of  the 
first  canon  ;  that  is,  he  will  be  considered  as  having  become 
seised  for  all  purposes  of  application  of  that  canon,  but  he 
will  not  be  considered  as  having  become  a  'purchaser  within 
the  meaning  of  the  5th  and  7th  canons,  hereafter  referred 
to.  For  (as  subsequently  explained  in  considering  ss.  5  &  6 
of  the  Consolidated  Statute  of  William,  which  alter  thk 
common-law  doctrine)  (a)  a  mere  conveyance  to  uses, 
whereby  the  estate  revested,  as  before,  in  tJic  conveying 
party  and  his  heirs,  was  wholly  nugatory  at  common  law 
so  &r  as  regarded  the  making  such  party  and  his  ri^ 
heirs  take  by  purcluise :  the  right  heirs  at  common  law 
would  be  deemed  as  in,  of  their  old  or  former  estate.  Thus 
insUDce  of  if  in  the  table  of  descent  at  common  law,  Lucy  Baker  bdng 
topewons  who  ^^®^  *^  ^®®'  ^^  demised  for  life,  leaving  a  reversion  in 
would  uke.  herself  in  fee,  which  descends  on  her  death  to  her  eldest 
son  John  by  her  first  husband,  and  after,  on  his  dying 
without  issue,  to  his  brother  Francis,  and  after,  on  his  dy- 
ing without  issue,  to  his  brother  Oliver ;  now  if  Oliver, 
being  so  entitled,  should,  by  conveyance  to  uses,  convey  to 
another  in  fee,  to  the  use  of  himself  and  his  heirs ;  although 
the  effect  would  be,  as  above  stated,  to  constitute  a  «i«* 
in  him,  so  as  to  cause  him  to  be  a  new  stock  of  descent,  and 
thus  admit  as  next  heirs,  on  his  death  without  issue,  his 
sisters  of  the  whole  blood,  Bridget  and  Alice,  in  prefer«M» 
to  his  half-brother,  son  of  Lucy  by  her  second  husband; 
still  the  effect  of  the  conveyance  would  not  be  to  constitute 
Oliver  or  his  right  heirs  Bridget,  and  Alice,  purchaserB' 
and  so,  on  the  death  of  Alice  and  Bridget,  and  the  n^ 

(a)  Post  p.  152. 
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^^er,  their  half-brother,  son  of  Lucy,  without  issue,  the 

revernon  would  go  by  the  6th  and  7Ui  canons,  to  the  col- 

\BteTal   heir    of   Lucy  the  mother    No.    14,   instead    of 

to  that  of  the  fiither  Geoflfirey  No  .7.    Whereas  if,  by  the  / 

conveyance,  Oliver  or  his  sisters  were  to  be  considered  as 

taking  as  purdiaaera,  then  under  the  above  state  of  facts, 

aD  consideration  of  descent  to  them  was  out  of  the  question, 

and  on  their  death  without  issue  the  reversion  would  have 

gone,  by  the  5th  and  7ih  canons,  to  their  next  collateral  heir 

on  Qie paternal  side.    If  Oli  ver  instead  of  conveying  to  uses, 

M  above  supposed,  had  conveyed  so  as  to  vest  the  fee  abso- 

htely  in  a  stranger,  and  then  have  taken  a  reconveyance 

ofthe  fee,  this  would  have  constituted  him  a  purchaser, 

^  all  that  has  been  said  it  is  presupposed  of  course  that  the 

estate  descended  is  throughout  strictly  a  reversion,  i.  r.,  that 

the  life  estate  is  existing  during  the  8upjK)sed  devolutions 

of  the  estate,  for  otherwise  it  would  be  an  estate  in  possession. 

II.  **  The  second  rule  was  that  the  male  issiw  should  be  2nc!  caoon  : 
Emitted   before   the  female!'    This  rule   was   so  simple  ™*'®  !^*to 
*ii    its    application     as     to     rec^uire    no     comment.      It  female 
Jiaay    be    ilhistrated    by    a    single    example  :     A,  dying, 
left  two  sons  and   two  daughters :    by  force   of  a  rule 
^hich  we  have  not  yet  reached  in  its  order,  the  eldest  son 
^ould  first  have  taken ;  and  upon  his  death  without  issue,  his 
li^  would  have  been  his  brother,  to  the  exclusion  of  his 
^^isters,  although  the  latter  may  have  been  older  in  years 
^an  both  the  brothers. 

The  true  reason,  says  Blackstone,  "  of  preferring  the  males 
ttiust  be  deduced  from  feodal  principles ;   for,  by  the  genu- 
ine and  original  policy  of  that  constitution,  no  female  could 
®V€r  succeed  to  a  proper  feud,  inasmuch  as  they  were  inca- 
pstble  of  performing  those  military  sei'vices  for  the  sake  of 
which  that  system-  was  established.     But  our   [common] 
law  does  not  extend  to  a  total  exclusion  of  females,  as  the 
Salic  law  and  others,  where  feuds  were  most  strictly  re- 
^'C'ined:  it  only  postpones    them  to  males;   for  though 
^AQ^ters  are  excluded  by  sons,  yet  they  succeed  before 
tty  collateral  relations.'' 
17 
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This  canon  of 
no  force  under 
St.  of  Wm. 

8rd  canon  : 

primogeniture 

amonj;;  males ; 

equality 

among 

females. 


This  Canon 
abolished  un- 
der St.  of  Vic. 


4th  canon  : 
lineal  de- 
scendants in 
infinitum  rep- 
resent the  an- 
cestor. 


Descent  per 
tttrpet. 


This  canon  is  not  varied,  though  explained  by  the  Si 
William  (Con.  Stai,  s.  19),  but  is  entirely  disregazded 
the  Stat  of  Victoria. 

III.  "  The  third  nde  was,  iJud  when  there  were  two 
more  males  in  equal  deqree,  the  eldest  only  ehould  vnhe, 
b  at  Hie  ferrudea  altogether'*  It  was  upon  this  canon  that  i 
law  of  primogeniture  depended,  the  eldest  son  taking; 
the  total  exclusion  of  his  brothers  and  sisters.  The  lat 
part  of  the  rule  excluded  primogeniture  among  females,  a 
gave  the  estate  among  them  altogether,  as  coparceners. 

The  Stat,  of  William  did  not  vary  this  canon,  but  by  t 
act  of  Victoria  primogeniture  among  males  was  abolisht 
and  equal  distribution  which  theretofore  prevailed  as 
females  only  was  applied  to  males  and  females  indiscrimi 
ately. 

IV.  "  A  fourth  rule,  or  canon  of  descents,  is  this  :  (hoi  i 
lineal  deaceiidanta,  in  infinitum,  of  any  person  deeeai 
shall  represent  tlieir  ancestor ;  that  is,  shall  stand  in  1 
same  place  as  the  person  himself  would  have  done  had 
been  Uving." 

"  Thus,  the  cliild,  grandchild,  or  great-grandchild,  eiti 
male  or  female,  of  the  eldest  son,  succeeds  before  1 
younger  son,  and  so  in  infinitum.  And  these  reptesen 
tives  shall  take  neither  more  nor  less,  but  just  so  much 
their  principals  would  have  done.  As  if  there  be  t 
sisters,  Margaret  and  Charlotte ;  and  Maigaretdies,  leavi 
six  daughters ;  and  then  John  Stiles,  the  father  of  the  t 
sisters  dies,  without  other  issue ;  these  ux  daughters  A 
take  among  them  exactly  the  same  as  their  mother  M 
garet  would  have  done,  had  she  been  living;  that  is, 
moiety  of  the  lands  of  John  Stiles  in  coparcenary;  so  il 
upon  partition  made,  if  the  land  be  ^vided  iMo  twe 
parts,  thereof  Charlotte,  the  surviving  sister  shall  haTe  i 
and  her  six  nieces,  the  daughters  of  Margaret,  one  a  piei 

"  This  taking  by  representation  is  called  succession  j 
stirpes,  according  to  the  roots ;   since  all  the  branches 
herit  the  same  ^are  as  their  root,  whom   tbi&y  TQJ/nm 
would  have  done.    And  in  this  manner  also  was*  the^eil 
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dirooted;  but  the  Roman  (which  our  present 

Mutate  of  VictoriA  more  resembles,  and  exactly  so  in  the 

fiUowiiig  instaneee)  somewhat  differed  from   it     In  the 

^fawwimiing  line,  the  right  of  representation  continued  in  in- 

fitnitum,  and  the  inheritance  still  descended  in  stirpes :  as,  if 

0Q6  of  three  daughters  died  leaving  ten  children,  and  then 

the  &ther  died,  the  two  surviving  daughters  had  each  one- 

ttird  of  his  effects,  and  the  ten  grandchildren  had  the 

nmaining  third  divided  between  them.     And  so  among 

ooDttenlB,  if  any  person  of  equal  degree  with  the  persons 

npnaented  were  still  subsisting  (as  if  the  deceased  lefl  one 

bother,  and  two  nephews,  the  sons  of  another  brother),  the 

jnonmoa  was  still  guided  by  the  roots  ;  but  if  both   the 

brethmiwere  dead  leavingissue, then  their  representatives  in 

^qusl  degree  became  themselves  principals,  and  shared  the 

ioberitaace  per  capita,  that  is  share  and  share  alike ;  they 

bdng  themselves  now  the  next  in  degree  to  the  ancestor,  in 

tlieir  own  right,  and  by  right  of  representation.     So,  if  the 

Kttt  heirs  of  Titius  be  six  nieces,  three  by  one  sister,  two  by 

Another,  and  one  by  a  third  ;  his  inheritance  by  the  Roman 

Uw,  was  divided  into  six  parts,  and  one  given  to  each  of  the 

lueces ;  whereas  the  common  law  of  England  in  this  case 

^onld  still  divide  it  only  into  three  parts,  and  distribute  it 

per  stirpeSfibuB :  one  third  to  the  three  children  who  rej»re- 

8%t  one  sisteT)  another  third  to  the  two  who  represent  the 

^QO(md,  and  the  remaining  third  to  the  one  child  who  is  the 

tole  iqnresentative  of  her  mother." 

The  Statute  of  William  did  not  interfere  with  the  fourth  Altered  by  St 
^^anoii  but  it  will  be  seen  hereafter  that  the  above  common  of  Victoria, 

•  *  ...  which  con- 

^v  doctrine  of  descent  per  stirpes  is  broken  in  upon  by  forms  to  Ro- 
the  Stotute  of  Victoria,  and  the  principle  of  the  Roman  "*''  ^•''• 
^▼1  above  mentioned,  is  adopted;  and  descent  per  stirpes 
^f  per  capita  takes  place  according  as  the  heirs  are  in  equal 
^  Qliequal  degrees  of  consanguinity. 

V.  "K  fifth  rule  is,  that  on  failure  of  lineal  descendants^  V.  On  failure 
w  iasoe,  of  the  person  last  seized,  the  inheritance  shxdl  acendnnts  of' 
^•oend  to  his  collateral  relations,  being  of  the  blood  of  the  person  last  •<- 
*»'<t  pufchaaer ;  subject  to  the  three  preceding  rules."  '^^;  d'Jscends 
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to  eoliateral        Thus,  if  Geoffipey  Stiles  purchases  land,  and  ii 

blood  of  firftt  to  John  Stiles,  his  son,  and  John  dies  seised  there( 

purchastt,       issue ;  whoever  succeeds  to  this  inheritance  must 

blood  of  Geoffrey  the  first  pUrchasor  of  this  fam 

Whoisapnr-      The  first  purchasor,  perquiaitor,  is,  at  comm 

Com*  Law  ?     ^^^  ^^^^  acquired  the  estate  to  his  family,  wl 

same  was  transferred  to  him  by  sale  or  by  gift,  c 

other  method,  except  only  that  of  descent  (a). 

under  8UU.     Statute  of  William  (Con.  St.  ss.  4, 5, 6,  and  14,)  tl 

of  Wm.  &  Vie.  ^tingty  purchase  is  extended ;  and  varied  also  I 

of  Victoria  (Con.  St,  s.  52.)  The  Statute  of  Wi 
varies  this  canon  in  permitting  the  lineal  ancesto 
and  that  in  preference  to  collaterals,  as  is  explain 
sequel. 

"  When  feuds  first  began  to  be  hereditary,  it  w 
necessary  qualification  of  the  heir,  who  would  su 
feud,  that  he  should  be  of  the  blood  of,  that  : 
descended  from,  the  first  feudatory  or  purchasor 
sequence  whereof  if  a  vassal  died  seised  of  a  f 
own  acquiring,  or  feudum  novum,  it  could  not  < 
any  but  his  own  offspring ;  not  even  to  his  brothe 
he  was  not  descended,  nor  derived  his  blood,  froi 
acquirer.  The  true  feodal  reason  for  which  rule 
that  what  was  given  to  a  man,  for  his  personal  s 
'  personal  merit,  ought  not  to  descend  to  any  but  t 

his  person.     But  if  it  wsa^feiidvm  antiquurriy  tt 
descended  to  the  vassal  from  his  ancestors,  then  h 
or  such  other  collateral  relation  as  was  desc( 
derived  his  blood  from  the  first  feudatory,  might 
such  inheritance." 

"  However  in  process  of  time,  when  the  feudal 
in  part  abated,  a  method  was  invented  to  let  in 
teral  relations  of  the  grantee  to  the  inheritance,  b 
Ftudumnovum  him  SLfeudum  navum  to  hold  utfeivdum  ant'iqu 
ut  anttquum.    j^^  ^^,j^j^  ^^l  the  qualities  annexed  of  a  feud  derive 

ancestors ;  and  then  the  collateral  relations  were 
to  succeed  even  in  infinitum,  because  they  n 

(a)  8eQ  pp.  124,  143,  151.  ' 
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been  of  Uie  blood  of,  that  is  descended  from,  the  first 
unaginaiy  purehasor :  and  all  grants  in  fee  of  an  indefinite 
character  were  deemed  to  be  of  that  tenure  (a),and  therefore 
collateral  kindred  of  the  grantee,  or  descendants  from  any 
of  his  lineal  ancestors  admitted,  unless  in  the  case  of  a  fee- 
tail,  and  there  this  rule  is  still  strictly  observed,  and  none 
bat  the  lineal  descendants  of  the  first  donee  (or  purehasor) 
are  admitted.*" 

"  Yet  at  common  law,  when  an  estate  really  descended  in  a  when  an  es- 
wurse  of  inheritance  to  the  person  last  seised,  the  strict  ^*^  \q  xhe^per. 
rale  of  the  feodal  law  was  observed;  and  none  admitted,  "onia" J  "©"ed 
but  the  heirs  of  those  through  whom  the  inheritance  had  of  the  feodal 
passed ;  for  all  others  had  demonstrably  none  of  the  blood  ^•^  obserred. 
of  the  first  purehasor  in  them,  and  therefore  should  never 
succeed.    As  if  lands  came  to  John  Stiles  by  descent  from 
his  mother,  Lucy  Baker,  no  relation  of  his  father  (as  such) 
could  ever  be  his  heir  of  these  lands ;  and,  vice  versa,  if 
they  descended  from  his  father  Geoffrey  Stiles,  no  relation 
)f  his  mother  (as  such)  could  ever  be  admitted  thereto ;  for 
lis  father's  kindred  had  none  of  his  mother's  blood,  nor  had 
lis  mother's  relations  any  share  of  his  father's  blood.    And 
K),  if  the  estate  descended  from  his  father's  father,  George 
Stiles,  the  relations  of  his  father's  mother,  Cecelia  Kempe, 
3ould  for  the  same  reason  never  be  admitted,  but  only  those 
rf  his  father's  father." 

"Here  we  may  observe,  that  so  far  as  the  feud  is  really  Where  the 
^ntiquuTn,  the  common  law  traces  it  back  and  will  not  antiquum^none 
Buffer  any  to  inherit  but  the  blood  of  those  ancestors,  from  inherit  but 
whom  the  feud  was  conveyed  to  the  late  proprietor.     But  castors  from" 
when,  through  length  of  time  it  can  trace  it  no  farther ;  as  whom  it  was 
if  it  be  not  known  whether  his  grandfather,  George  Stiles,  in-  ute  proprie- 
herited  it  from  his  father,  Walter  Stiles,  or  his  mother,  ^'*^- 
Christian  Smith ;  or  if  it  appear  that  his  grandfather  was 
the  first  grantee,  and  so  took  it  (by  the  general  law)  as  a 
feud  of  indefinite  antiquity ;  in  either  of  these  cases,  the 
ooinmon  law  admits  the  descendants  of  any  ancestor  of 

(a)  See  also  Imp.  St.  31,  Geo.  3,  c.  31,  s.  43,  Con.  Stats.  Canada. 
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George  Stiles,  either  paternal  or  maternal,  to  be  in 
due  order  the  heirs  to  John  Stiles  of  this  estate;  becansi 
in  the  first  case  it  is  really  uncertain,  and  in  the  BdCicm.< 
case,  it  is  supposed  to  be  uncertain,  whether  the  gnncl- 
fiBither  derived  his  title  from  the  part  of  his  &ther  or  hii 
mother." 

"  This  then  is  the  great  and  general  principle  upon  whid 
the  conmion  law  of  collateral  inheritances  depends ;  tlim 
upon  failure  of  issue  in  the  last  proprietor,  the  estate  Aim2 
descend  to  the  blood  of  the  first  purchasor ;  or  that  it  ahflkl 
result  back  to  the  heirs  of  the  body  of  that  ancestor  frofM. 
whom  it  either  really  has,  or  is  supposed  by  a  fiction  < 
law  to  have  originally  descended" 

"  The  rules  of  inheritance  that  remain  are  only  rules   4 

evidence,    calculated  to  investigate  who  the  purchasixi 

ancestor  was ;  which  infeudis  vefe  antiquia  has  in  proo^ 

of  time  been  forgotten,  and  is  supposed  so  to  be  in  fev.4 

that  are  held  ut  antiquis'' 

VI.  ColUtonl      VI.  **  A  aixth  rule  or  canon  therefore  is,  that  the  coUatew^ 

w  ^^^.J^"  heir  of  the  person  last  seised  must  be  his  next  coUattw^ 

mast  be  next  kinsman,  of  the  vjhole  blood" 

^nmrnm  ^  of        ^^  ^'^  ^  shewn  hereafter  that  the  common  law 

whoit  blood,      ity  of  the  half  blood  was  partially  removed  by  the  Stat 

of  William,  who,  under  sec.  21,  take  after  the  whole  bloo 
ried  b^^h^'  ^  *^®  same  degree,  and  was  almost  entirely  removed  t 
Mts  of  Wm.  the  Act  of  Victoria,  under  which,  by  sec.  36,  except  i 
*"  certain  cases,  they  are  placed  on  the  same  footing  as  iJj 

whole  blood. 
The  emnoDical  **  First,  under  this  common  law  canon,  the  heir  must  I 
pr^StT  T^Q^t  collateral  kinsman,  either  personally  or  jure  repre^ei 
tationis;  which  proximity  is  reckoned  according  to  tA 
canonical  degrees  of  consanguinity  before  mentiori^ 
Therefore  the  brother  being  in  the  first  d^p-ee,  he  and  t 
descendants  shall  exclude  the  uncle  and  his  issue,  who 
only  in  the  second.  And  herein  consists  the  true  reason-  ' 
the  diflFerent  methods  of  computing  the  degrees  of  cons** 
guinity  (6),  in  the  civil  law  (to  which  descent  by  the  Stafc** 

(6)  Ante  p.  117. 
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of  ^cbnia  is  most  allied)  on  the  one  hand,  and  in  the 
dOQD  and  cotnmon  laws  on  the'  other.    The  civil  law  re- 
gards consanguinity  principally  with  respect  to  successions, 
ud  therein  very  naturally  considers  only  the  person  de- 
ceased, to  whom  the  relation  is  claimed  :  it  therefore  counts 
the  degrees  of  kindred  according  to  the  number  of  persons 
through  whom  the  claim  must  be  derived  from  him  :  and 
makes  not  only  his  great  nephew  but  also  his  first  cousin 
to  he  both  related  to  him  in  the  fourth   degree ;  because 
there  are  three  persons  between  him   and  each  of  them. 
The  canon  law  regards  consanguinity  principally  with  a 
view  to  prevent  incestuous  marriages  between  those  who 
hsTe  a  large  portion  of  the  same  blood  running  in  theii* 
r«q)ective  veins ;  and  therefore  looks  up  to  the  author  of 
that  blood,  or  the  common  ancestor,  reckoning  the  degrees 
from  him :  so  that  the  great  nephew  is  related  in  the  third 
caiwnical  degree  to   the  person  proposed,  and  the  first- 
coQBin  in   the   second ;    the   former   being  distant  three 
d^rees  from  the  common  ancestor  (the  father  of  the  pro- 
pon^tw),  and   therefore   deriving  only  one-fourth  of  his 
Uood  from  the  same  fountain ;  the  latter,  and  also  the 
pffyposUua  himself,  being  each  of  them  distant  only  two 
<^gree8  from  the  common  ancestor  (the  grandfather  of 
®*ch),  and  therefore  having  one  half  of  each  of  their  bloods 
^e  same.     The  common  law  regards  consanguinity  princi- 
P^y  with  respect  to  descents ;  and,  having  therein  the 
^'^me  object  in  view  as  the  civil,  it  may  seem  as  if  it  ought 
^  proceed  according  to  the  civil  computation.    But,  as  it 
^■^^  respects  the  purchasing  ancestor,  from  whom  the  estate 
^W  derived,  it  therein  resembles  the  canon  law,  and  there- 
^le  counts  its  degrees  in  the  same  manner.     Indeed,  the 
designation  of  person  (in  seeking  for  the  next  of  kin),  will 
^^<^3ne  to  exactly  the  same  end,  (though  the  degrees  will  be 
^*ifeently  numbered),  whichever  method  of  computation 
^^^  suppose  the  common  law  to  use ;  since  the  right  of  rep- 
^^"B^^tation  of  the  parent  by  the  issue  is  allowed  to  prevail 
^^ynfimtwm.    This  allowance  was  absolutely  necessary, 
^^  there  would  have  frequently  been  many  claimants  in 
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exactly  the  same  degree  of  kindred ;  as,  for  instance,  v 
and  nephews  of  the  deceased ;  which  multiplicity,  tl 
no  material  inconvenience  in  the  Roman  law  of  pa 
inheritances,  yet  would  have  been  productive  of  ei 
confusion  where  the  right  of  sole  succession,  as  wil 
was  established.  The  issue  or  descendants  therefo 
John  Stile's  brother  are  all  of  them  in  the  first  degi 
kindred  with  respect  to  inheritances,  those  of  his  un 
the  second,  and  those  of  his  great  uncle  in  the  thin 
their  respective  ancestors,  if  living,  would  have  been 
are  severally  called  to  the  succession  in  right  of  such 
representative  proximity." 

Od  failure  of     "  The  right  of  representation  being  thus  establishei 

ulS  wiwd"n°  farmer  part  of  the  present  rule  amounts  to  this :  th 

heritance  de-  failure  of  issue  %  of  the  person  last  seized,  the  inheri 

of?ex"t  imm^-  ^^^  descend  to  the  other  subsisting  issue  of  his  nex 

dlate  ancestor,  mediate  ancestor.     Thus,  if  John  Stiles  dies  without 

his  estate  shall  descend  to  Francis  his  brother,  or  his  i 

sentatives;   he   being    lineally    descended   from  Ge 

Stiles,  John's  next  immediate  ancestor,  or  father.     Oi: 

ure  of  brethren  or  sisters,  an<l  their  issue,  it  shall  de 

to  the  uncle  of  John  Stiles,  the  lineal  descendant  < 

grandfather  George,  and  so  on  in  infinituvi** 

Lineal  ances-      "  Now  here  it  must  be  observed  that  the  lineal  anc( 

inSmalSrof  ^<>^gh  (according  to  the  first  rule,)  incapable  themser 

inheritance,    succeeding  to  the  estate,  because  it  is  supposed  to 

common  st^k  already  passed  them,  are  yet  the  common  stocks  from ' 

ftrom  which    the  next  successor  must  spring.     But,  though  the  coi 

most  spring,   ancestor  be  thus  the  root  of  the  inheritance,  yet  it  i 

necessary  to  name  him   in  making  out  the  pedigi 

descent.     For  the  descent  between  two  brothers  is  h 

be  an  immediate  descent,  and  therefore  title  may  be 

by  one  brother  or  his  representatives  to  or  through  an 

without  mentioning  their  common  father  (a) ;  if  Ge 

Stiles  hath  two  sons,  John  and  Francis,  Francis  may 

as  heir  to  John  without  naming  their  father  Geoffirey 

»  .         ■  -  -      ■  I  ■ 

(a)  Thif  role  ia  varied  by  sec.  17  of  the  Con.  St 
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Botbesonof  Francis  may  claim  as  cousin  and  heir  to  Mat- 
^  the  son  of  John,  without  naming  the  grandfather, 
^  as  son  of  Francis,  who  was  the  brother  of  John,  who 
VI8  the  fitther  of  Matthew.     But   though   the   common 
vioestors  are  not  named  in  deducing  the  pedigree,  yet  the 
W  still  respects  them  as  the  fountains  of  inheritable 
hlood;  and  therefore,  in  order  to  ascertain  the  collateral 
heir  of  John  Stiles,  it  is  first  necessary  to  recur  to  his  ances- 
tors in  the  first  degree ;  and  if  they  have  left  any  other 
issue  besides  John,  that  issue  will  be  his  heir.     On  default 
of  such,  we  must  ascend  one  step  higher,  to  the  ancestors 
in  the  second  degree,  and  so  upwards,  in  infinitum^  till 
aome  couple  of  ancestors  be  found  who  have  other  issue 
descending  from  them  besides  the  deceased,  in  a  parallel  or 
collateral  line.     From  these  ancestors  the  heir  of  John 
Stiles  must  derive  his  descent,  and  in  such  derivation   the 
8ame  rules  must  be  observed  with  regard  to  sex,  primogeni- 
tare,  and  representation,  that  have  before  been  laid   down 
^th  regard  to  lineal  descents  from  the  person  of  the  last 
proprietor." 

"  But  secondly,  the  heir  need  not  be  the  nearest  kinsman  Heir  must  b« 
*W>luteIy,  but  only  suh  mo<lo ;  that  is,  he  must  be  *l^e  ^®*^~*^  ^JJ^ 
'^^rest  kinsman  of  the  wJiole  blood  ;  for  if  there  be  a  much  biood, 
'^^rer  kinsman  of  the  hxilf  blood,  a  distant  kinsman  of  the 
^kole  blood  shall  be  admitted,  and   the    other    entirely 
deluded." 

• 

*'  A  kinsman  of  the  wliole  blood  is  he  that  is  derived,  not 
^^y  from  the  same  ancestor,  but  from  the  same  couple  of 
^oestors.  For  as  every  man's  own  blood  is  compounded 
^*  the  bloods  of  his  respective  ancestors,  he  only  is  properly 
^*  the  whole  or  entire  blood  with  another,  who  hath,  so  far 
**  the  distance  of  degrees  wUl  permit,  all  the  same  ingredi- 
^^t|  in  the  composition  of  his  blood  that  the  other  hath. 
^  Qus  the  blood  of  John  Stiles  being  composed  of  those  of 
^*®oflrey  Stiles  his  father,  and  Lucy  Baker  his  mother, 
^^fore  his  brother  Francis,  being  descended  from  both 
^^  same  parents,  hath  entirely  the  same  blood  with  John 
^^ ;  or  he  is  his  brother  of  the  whole  blood.    But  if 
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Half-blood  can  after  the  death  of  Geoffirey^Lucy  Baker  the  mother  mank 
each  other*  ^  *  second  husband,  Lewis  Gay,  and  hath  issue  by  him,  ih 
blood  of  this  issue,  being  compounded  of  ihe  blood  of  Luc 
Baker,  (it  is  true,)  on  the  one  part,  but  that  of  Lewis  Gaj 
(instead  of  Geoffrey  Stiles,)  on  the  other  part,  it  hath  thert 
fore   only  half  the  same  ingredients  with  that  of  Jobi 
Stiles ;  so  that  he  is  only  his  brother  of  the  half  blood 
and  for  that  reason  they  shall  never  inherit  to  each  other. 
So  also,  if  the  father  has  two  sons,  A.  and  B.,   by  different 
wives  ;  now  these  two  brethren  are  not  brethren  of  the 
whole  blood,  and  therefore  shall  never  inherit  to  each  other, 
but  the  estate  shall  rather  escheat  to  the  lord.     Nay,  even 
if  the  father  dies,  and  his  lands  descend  to  his  eldest  son 
A.,  who  enters  thereon,  and  dies  seised  without  issue,  still 
B.  shall  not  be  heir  to  this  estate,  because  he  is  only  of  the 
half  blood  to  A.,  the  person  last  seised;  butitshall  descend 
to  a  sister  (if  any)  of  the  whole  blood  to  A. ;  for,  in  such 
cases,  the  maxim  is,  that  the  BeiQin  or  possesaiofrcUnafoicii 
sororemeaae  hceredem,     Yet  had  A.  died  without  entry, 
then  B.  by  force  of  the  first  rule  might  have  inherited; 
not  as  heir  to  A.  his  half  brother  but  as  heir  to  their  com- 
mon father,  who  was  the  person  last  actually  seised.'' 
VII.  In  coliat-      VII.  "  The  seventh  and  last  rule  or  canon  is,  that  i* 
tances*  male    ^^^^^^^^  itilieritancea  the  maXe  stocks  shall  be  preferred 
stocks  prefer-  to  the  femidle,  (that  is,  kindred  derived  from  the  blood  of 
unieM  bwds*  ^^  vdBXe  ancestors,  however  remote,  shall  be  admitted  before 
descended       those  from  the  blood  of  the  female,  however  near,) — wnfo* 
'  wltere  the  lands  have  infarct,  descended  from  a  female!* 

Thus  the  relations  on  the  father's  side  are  admitted  vn 

injinitum,  before  those  on  the  mother's  side  are  admitted  •* 

-.. .      ,         all :  and  the  relations  of  the  father's  father  before  those  oi 

This  rule  «*-         '  .     • 

piaiued  bySt.  the  fathers  mother,  and  so  on.  This  rule  is  explainea 
TeVby  s'ro'f'  ^y  sections  19  &  20,  consolidating  the  Act  of  Willitf»- 
Vic.  Under  the  Act  of  Victoria  it  has  no  effect. 

Where  lands  Whenever  the  lands  have  notoriously  descended  to  a  mM^ 
mother's  side,  ^^^  ^^  mother's  side,  this  rule  is  totally  reversed ;  and  n^ 
no  relation  by  relation  of  his  by  the  father's  side,  as  such,  can  ever  be  ad 

fathers  side         -i .    j  .       i  ,  i  .i  i     »        i»   ^     ^t 

assaoh  admit-  mitted  to  them ;  because  he  cannot  possibly  be  of  the  bloc^ 
ted. 
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of  the  first  purchasor.  And  so,  e  converso,  if  the  lands  de- 
moded from  the  father's  side,  no  reliktion  of  the  mother,  as 
mAf  ahall  ever  inherit.  So  also,  if  they  in  fact  descended 
to  John  Stiles  from  his  father's  mother  Cecelia  Kempe ; 
AeriB  not  only  the  blood  of  Lucy  Baker  his  mother,  but  also* 
afOeargd  Stiles  his  father's  father,  is  perpetually  excluded. 
And,  in  like  manner,  if  they  be  known  to  have  descended 
from  Frances  Holland,  the  mother  of  Cecelia  Kempe,  the 
line  not  only  of  Lucy  Baker  and  of  George  Stiles,  but  also 
of  Lake  Kempe,  the  father  of  Cecelia,  is  excluded ;  whereas, 
^en  the  side  from  which  they  descended  is  forgotten,  or 
never  known,  (as  in  the  case  of  an  estate  newly  purchased 
to  be  holden  ut  feudtim  arUiquum)  here  the  right  of 
inKeritance  first  runs  up  all  the  father's  side,  with  a  prefer- 
«noe  to  the  male  stocks  in  every  instance ;  and  if  it  finds 
no  heirs  there,  it  then,  and  then  only,  resorts  to  the 
i&other's  side. 

"Before  concluding  this  branch  of  our  inquiries,  it  may  Exempiifica- 
iwt  be  amiss  to  exemplify  these  rules  by  a  short  sketch  of^^^^^^^  *^*^^ 
the  manner  in  which  we  must  search  at  common  law  for 
^e  heir  of  a  person,  as  John  Stiles,  who  dies  seised  of  land 
^hich  he  acquired,  and  which  therefore  he  held  as  a  feud 
of  indefinite  antiquity  (a)" 

"In  the  first  place  succeeds  the  eldest  son,  Matthew  Stiles, 

^^  his  issue :  (No.  1.) — if  his  line  be  extinct,  then  Gilbert 

Stiles  and  the  other  sons,  respectively,  in  order  of  birth,  or 

^eir  issue  :  (No.  2.) — in  default  of  these  all  the  daughters 

^^ogether,   Margaret  and  Charlotte  Stiles,  or   their  issue  : 

CNo.  3.) — On  failure  of   the  descendants  of  John  Stiles 

*^in8elf,  the  issue  of  (Jeoffrey  and  Lucy  Stiles,  his  parents, 

is  called  in : — viz.  first,  Francis  Stiles,  the  eldest  brother  of 

*lie  whole  blood,  or  his  issue  :  (No.  4.) — then  Oliver  Stiles, 

*nd  the  other  whole  brothers,  respectively,  in  order  of 

^irth,  or  their  issue :  (No.  5.) — then  the  sisters  of  the  whole 

blood  altogether,  Bridget  and  Alice  Stiles,  or  their  issue  : 

(No.  6.) — ^in  defiBiult  of  these,  the  issue  of  GeOi^e  and  Cecilia 


(a)  See  the  table  of  desctnta. 


140  Descent  at  Common  Law. 

Stiles,  his  father's  parents ;  respect  being  still  had  to  t 
age  and  sex:  (No.  7.) — then  the  issue  of  Walter 
Christian  Stiles,  the  parents  of  his  paternal  grandfski 
(No.  8.) — then  the  issue  of  Richard  and  Anne  Stiles, 
.parents  of  his  paternal  grandfather's  father :  (No.  9.)— 
so  on  in  the  paternal  grandfather's  paternal  line,  or  b 
of  Walter  Stiles,  m  inftnitum.  In  defect  of  these, 
issue  of  William  and  Jane  Smith,  the  parents  of  his  ps 
nal  grandfather's  mother :  (No.  40.) — and  so  on  in 
paternal  grandfather's  maternal  line,  or  blood  of  Chris 
Smith,  in  infinitum :  till  both  the  immediate  blood 
George  Stiles,  the  paternal  grandfather,  are  spent — 1 
we  must  resort  to  the  issue  of  Luke  and  Frances  Ke 
the  parents  ofJohnStUea'a  paternal  grandmother :  (No. 
— then  to  the  issue  of  Thomas  and  Sarah  Eempe, 
parents  of  his  paternal  grandmother's  father:  (No.  11 
and  so  on  in  the  paternal  grandmother's  paternal  lin 
blood  of  Luke  Kempe,  in  infinitum. — In  default  of  w 
we  must  call  in  the  issue  of  Charles  and  Mary  Holland 
parents  of  his  paternal  grandmother's  mother :  (No.  11 
and  so  on  in  the  paternal  grandmother's  maternal  lin 
blood  of  Frances  Holland,  in  infinitum  ;  till  both 
immediate  bloods  of  Cecilia  Kempe,  the  paternal  gr 
mother,  are  also  spent. — Whereby  the  paternal  bio- 
John  Stiles  entirely  failing,  recourse  must  then,  and 
before,  be  had  to  his  maternal  relations  ;  or  the  bloc 
the  Bakers,  (Nos.  14,  15,  16,)  Willis's,  (No.  17,)  The 
(Nos.  18,  19.)  and  White's,  (No.  20.)  in  the  same  re 
successive  order  as  in  the  paternal  line." 

If  person  last     ^  case  John  Stiles  was  not  himself  the  purchasor 

Belted  took  by  the  estate  in  fact  came  to  him  by  descent  from  his  fi 

inheritance, 

the  blood  of  mother,  or  any  higher  ancestor,  there  is  this  difference ; 

that  line  of  an-  ^^^  ^lood  of  that  line  of  ancestors,  from  which  it  di< 
oeeton  from 

whleh-land  did  descend,  can  never  inherit :  as  was  formerly  fully  explf 

MfiHiiberft    ^^^  ^^®  ^^®  Tule,  as  is  there  exemplified,  will  hold 

descents  from  .any  other  ancestors. 
IzplaaatioBof     ^^  should  be  borne  in  mind,  that  during  this  whole 
^^  tMM.       cess,  John  StUea  is  the  person  supposed  to  have  beei 
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aetoiUy  seised  of  the  estate.  For  if  ever  it  comes  to  vest 
inanjotlierperson,  as  heirto  t/o/t/i  Stiles,  anew  order  of 
SDCoesBion  must  be  observed  upon  the  death  of  sudi  heir  ; 
oooe  lie,  by  his  own  seisin,  now  becomes  himself  an  ancestor 
vdipeif  and  must  be  put  in  the  place  of  John  Sfilcs- 
He  figures  therefore  denote  the  order  in  which  the  several 
diaes  would  succeed  to  John  StiUii,  and  not  t4)  each  other : 
•nd  before  we  search  for  an  heir  in  any  of  the  higher 
figures,  (as  Na  8)  we  must  be  first  assured  that  all  thp 
ItJwer  dasses  (from  No.  1  to  No.  7)  were  extinct,  at  Joh  n 
Ailn' decease. 

Soch  were  the  seven  canons  referred  to  by  Blackstone  as 
Rgolating  descent  at  common  law  :  and  we  now  come  to 
consider  the  changes  introduced  by  Stat.  4  Wm.  IV.,  ch.  1 , 
Coo.  Stat  ch.  82. 

DESCENT  UNDER  THE  STATUTE  OF  WILLIAM. 

CON.  STAT.  CH.  82,  SECTIONS  1,  2,  3,  15  &  16. 

1*  The  eighteenth  section  of  the  interpretation  Act  ia  not  to 
•Pl^y  to  this  Act 

2*  This  Act  shall  not  extend  to  any  descent  which  to<»k    place  Relation  of 
on  the  death  of  any  person  who  died  before  the  first  clay  of  July,  ****  ^*^^- 
^thousand  eight  hnndredand  thirty -four.     4  W.  4,  c.  1,  s.  11. 

3>  The  next  ten  sections  of  this  Act    numbertnl   from    four  to  How  the  next 
*irteen  shall  apply  retrospectively  to  the  sixth  day   of  iMarch,  ^^  actions 
^  thousand  eight  hundred  and  thirty-four,  and  also   prosjiect- 
'^^7  (as  the  case  may  be),  and  shall  be  construed  its  if  the  same 
^  been  enacted  and  passed  on  the  said  sixth  day  of  March,  one 
^'^^^^nd  eight  hundred  and  thirty-four.     4W.4,  c.  1,8.  II. 

15.  The  foregoing  sections  of  this  Act  shall  not  have  openition  i^]^^  foregoiDr 
'**'t)8pectively  to  a  period  of  time  anterior  to  the  sixth  day  of  actions  not  to 
^ith,  one  thousand  eight  hundred  and  thirty-four,  so  as,   by  gpectively  in" 
7**^  of  any  of  their  provisions,  to  render  any  title   valid,   which  certain  cases. 
'^  ^^^gaid  to  any  particular  estate  had  prior   to   that  day    been 
^judged,  or  has  been  or  may  be  in  any  suit  which  was  dependuig 
^^  that  day  adjudged  invalid,  on  account  of  any  defect,  iin]»erfec- 
^^^,  matter  or  thing,  which  is  by  such  Sections  altered,  supplied 
^^  x^medied  ;  but  in  every  such  case  the  law  in  regard  to  any  such 
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defect,  imperfection,  matter  or  thing,   shall,  as  applied  to  md 

title,  be  deemed  and  taken  to  be  as  if  those  Sections  of  this  Ae 

had  not  been  passed.     4  W.  4<,  c.  1,  s.  60. 

Relation  of  16.  As  respects  every  descent  between  the  first  day  of  Jal| 

dwotuiB  be-*^  ®°®  thousand  eight  hundred  and  thirty-four,  and  the  thirty-fim 

tween  the  let  day  of  December,   one  thousand  eight  hundred  and  fifty-on- 

^"S^k??  D«-  ^*^  ^y*  included,  and  as  respects  an/  descent  not  included  c 

oember,  1861.  provided  for  in  the  Sections  of  this  Act,  numbered  from  twenty 

three  to  forty-nine,  both  included,  the  following  sections  nun 

bered  from  seventeen  to  twenty-one,  both  included,  shall   ap[^ 

retrospectively  to  the  first  day  of  July,   one    thousand  eif 

hundred  and  thirty-four,  and  also  prospectively,  as  the  case  ma 

be,  and  shall  be  construed  as  if  the  same  had  been  passed  on  Ul 

said  first  day  of  July,  one  thousand  eight  hundred  and  thuiy-fi>« 

See  14,  15  Y.  c.  6,  s   1. 

It  may  be  mentioned  as  to  these  sections,  that  they  ^h? 
be  best  imderstood  by  the  remark  that  the  original  Stat^ 
Wm.  rV.,  eh.  1,  was  passed  on  6th  March,  1834,  and  it  is  i 
that  reason  that  day  is  referred  to  in  the  Con.  Stat. ;  aJj 
that  some  of  the  provisions  of  the  original  Act  were  noir 
take  effect  till  1st  July,  1834,  and  the  Act  ceased  to  app 
after  31st  December,  1851. 

SECTIONS  14  &  4. 

l^Ieaning  of  1^*  '^^^  words  and  expressions  in  the  foregoing  sections  and  ii 

words  iD  this  lY^^  next  seven  sections  numbered  from  fifteen  to  twenty-on< 
inclusive,  which  in  their  ordinary  signification  have  a  mora  con 
fined  or  a  different  meaning,  shall,  in  all  such  sections,  exoep' 
where  the  nature  of  the  provision  or  the  context  thereof  8hal 
exclude  such  construction,  be  iutei*preted  as  follows,  that  is  t( 
Land.  say  :  the  word  ''  land  "  shall  extend  to  messuages,   and  all  othei 

hereditaments,  whether  corporeal  or  iucorpoi^eal,  and  to  mooej 
to  be  laid  out  in  the  purchase  of  laud,  and  to  chattels  and  othei 
personal  property  transmissible  to  boil's,  and  also  to  any  share  ^ 
the  same  hereditaments  and  pix)i>erties,  or  any  ot  them,  and  i* 
any  estate  of  inheritance,  or  estate  for  any  life  or  lives,  or  c&€ 
estate  transmissible  to  heirs,  and  to  any  possibility,  right  O 
title  of  entzy  or  action,  and  any  other  interest  capable  of  beii> 
inherited,  and  whether  the  same  estates,   possibilities,  ri(^ 
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ti^    and  interests,   or  any  of  them,  shall  be  in  possession, 
Terersion,  remainder  or  contingency  ;  and  the  words   **  the   pur-  Parohaier. 
cbaser"  shall  mean    the    person   who  last  acquired    the    land 
<vtherwise  than  by  descent  or  than  by  any  partition,  by  the  effect 
of  vhich  the  land  shall  have  become  part  of  or  descendible,  in 
the  same  manner  as  other  land  acquired  by   descent ;  and  the 
Word  *'  descent  *'  shall  mean  the  title  to  inherit  land  by  reason  of  Datesnt. 
comaiigninity,  as  well  where  the  heir  shall  be  an  ancestor  or  col- 
Iviteral  relation,  as  where  he  shall  be  a  child  or  other  issue  ;  and 
the  expression  **  descendants  of  any  ancestor  "  shall  extend  to  all  DaseeDdants. 
penons  who   must  trace  their  descent  through  such   ancestor  ; 
Aud  the  expression    *'  the  person  last  entitled  to  land  "   shall  Penons  last 
extend  to  the  last  person  who  had  a  right  thereto,  whether  he  did  ^° 
or  did  not  obtain  the  possession  or  the  receipt  of  the  rents  and 
profits  thereof ;  and  the  word  "  assurance  "  shall  mean  any  deed  Aaiaraooe. 
or  instrument   (other  than  a  will)  by  which  any  land  shall  be 
conveyed  or  transferred  at  law  or   in  equity ;  and  the  word 
"  rent ''   shall  extend    x>  all  annuities  and  periodical  sums  of  Rent, 
money  charged  upon  or  payable  out  of  any  land  ;  and  the  *'  per- 
son through  whom  another  person  is  said  to  claim,"  shall  mean 
uy  person  by,  through  or  under,  or  by  the  act  of  whom  the 
person  so  claiming  became  entitled  to  the   estate  or  interest 
claimed,  as  heir,  issue  in  tail,  tenant  by  the  courtesy  of  England, 
tenant  in  dower,  successor,  special  or  general  occupant,   executor, 
administrator,  legatee,  husband,  assignee,  appointee,  devisee  or 
otherwise  ;  and  every  word  imi)orting  the  singular  number  only,  Namber  and 
"^  extend  and  be  applied  to  several  persons  or  things,  as  well  gander. 
^   to  one  person  or  thing;  and   every   word   importing   the 
^^^aacttline  gender  only,  shall  extend  and  be  applied  to  a  female,  as 
▼ell  as  to  a  male.     4  W.  4,  c.  1,  s.  59. 

^-  In  every  case,  on  and   after   the  first  day   of  July,  one  Deaoent  shall 
^''ousiind  eight  hundred  and  thirty-four,  descent  shall  be  traced  Always  be  tra- 
fpom  the  purchaaei^ ;  and  to  the  intent  that   the  pedigree  may  p^jj^",  ^^ 
^^ver  be  carried  farther  back  than  the  circumstances  of  the   case 
^^  the  uatare  of  the  title  require,  the  person  last  entitled  to  the 
land  shall  for  the  purposes  of  this  Act  be  considered  to  have  been 
^  purchaser  thereof,  unless  it  be  proved  that  he  inherited  the 
^^^^  in  which  case,  the  person  from  whom  he  inherited  the  same 
*M  be  considered  to  have  been  the  purcha8er,unlessitbe  proved 
^  he  inherited  the  same  ;  and,  in  like  manner,  the  last  person 
^^  whom  the  land  shall  be  proved  to  have  been  inherited  shall 
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in  every  case  be  considered  to  have  been  the  parchaser,  unless  i 
be  proved  that  he  inherited  the  same.  4  W.  4,  c.  1 ,  s.  1 . 

Sec.  4,  by  requiring  descent  to  be  traced  from  the  pur 
chaser  instead  of  from  the  person  last  actually  seisec 
makes  a  most  importanti^hange  in  the  first  canon  of  descent 
the  first  part  of  which  was  that  "  the  inheritance  8houl( 
descend  to  the  issue  of  the  person  who  last  died  (KtruM 
seised;'  so  that  though  such  person  were  actually ^n^itfea 
yet  if  he  did  not  die  actually  seised,  he  was  passed  by  5 
the  order  of  descent,  and  inheritance  had  to  be  traced  fro* 
some  other  actually  seised,  from  whom  then  the  pers« 
claiming  as  heir  was  taken  to  inherit  directly.  What  cc^ 
stituted  actual  seisin  has  been  above  explained  (a)  :  by  tft 
Act  the  common  law  reqxiirements  of  seisin  is  abolished. 
8ec.l4define8  By  see.  14  the  word  "  purchaser"  is  declared  to  mes 
word  pur-       .<  ^j^^  person  who  last  acquired  the  land  otherwise  than 

"  descent,  or  than  by  any  partition,  by  the  effect  of  whJi 
"  the  land  shall  have  become  part  of  or  descendible  in  "*: 
"  same  manner  as  other  land  required  by  descent"     Th.< 
latter  words  as  to  partition  refer  to  such  a  case  as  a  par" 
tion  by  parceners  to  whom    lands  have  descended; 
partition  by  them  they  shall  not  be  considered  as  taking 
purchasers,  by  reason  of  such  partition.     By  the  effect 
the  statute,  therefore,  the  word  "  purchaser  "  has  a  mil 
krger  scope  than  in  its  ordinary  acceptation,  and  wou 
include  all  persons  who  take  not  only  in  the  strict  sen 
of  the  word,  but  by  gift,  devise,  &c.,  in  short,  in  every  oth 
way  than  by  descent  or  partition  as  named  in  the  Statu. 
The  sense  and  capacity  of  taking  by  purchase,  is  also, 
contravention  of  common  law  rules  considerably  enlarg 
by  sections  5,  6,  8  and  9,  as  hereafter  explained, 
defines  also         ^Y  ^^  same  section  also  the  words  "  the  person  last  * 
••the  person^  titled  to  land,"  shall  "  extend  to  the  last  person  who  hB^ 
right  thereto,  whether  he  did  or  did  not  obtain  the 
sion  or  the  receipt  of  the  rents  and  profits  thereof:" 
by  force  of  the  extended  signification  given  to  the 
"land"  the  act  has  an  equivalent  extended  effect. 

(a)  Page  137. 


.All  Ihp  ili^nO'S  .if  .'.ilba.Tal  kinilntl  lnlhiy*^-ii/«r  iir,-  r.ii 
>Mllli>  li-lilli  ot  Uif  i-irili.nirt  mid  Uio  Mfinpnlll  of  llu- i-uiuj 
'  Un- foniipr  hrnig  ilwliniuL-diwl  lif  Ui"*,  iiiiriipr,il  Irttir^Uu-ln 
It  CTptuTt. 


i 


\ 


L>i>vjir«l 


145 

HI  of 


olng 
on 

ii«r. 

ia- 


Ck)K.  Stat.  Ch.  82— Secs.  4, 14.  145 

We  need  not  dwell  long  on  the  second  branch  of  the  Last  oUqm  of 
fourih  section,  which  is  that  "  the  person  last  entitled  to^^*  ^' 
the  land  shall  be  considered  to  have  been  the  purchaser 
thereof,  unless  it  be  proved  that  he  inherited  the  same,  in 
irhich  case  the  person  from  whom  he  inherited  the  same 
shall  be  considered  to  have  been  the  purchaser,  unless  it  be 
proved  that  he  inherited  the  same,"  and  so  ad  injinitma. 
'  Ab  hereafter  explained,  it  shifts  the  descent  sometimes 
materially,  according  to  whether  the  person  last  entitled 
did  or  did  not  take  in  any  other  manner  than  by  descent  or 
partition,  as  named  in  sec.  14.  The  presumption  created, 
that  the  last  person  entitled  is  the  purchaser,  is  to  avoid 
difficulties  in  the  evidence,  which  would  be  great  if  the 
ftatate  provided  simply  that  descent  should  be  traced  from 
the  purchaser. 

In  considering  sec.  4,  the  question  may  suggest  itself  viz..  Difference  bt- 
what  diflTerence  does  it  make  whether  descent  be  traced  i^**°  trmoing 

from  person 

finom  the  person  last  entitled,  opfrom  the  person  from  whom  last  entitled, 
he  inherited  ?    This  will  be  best  understood  by  coDsider-  ^"^  ^^^^  ^*'' 
ing  the  following  cases  in  illustration  of  the  question  ;  and  whom  he  in- 
it  i^rill  be  seen  that  there  is  sometimes  a  most  material  differ-   ^  ^    ' 
ence.     Assume  Oeoffirey  (in  the  second  table  of  descents)  to  Instancet. 
have  been  the  purchaser,  and  to  have  died  intestate,  leaving 
only   Francis,  his  eldest  son,  and  a  daughter,  Bridget,  by 
one  'wife,  and  another  son,  No.  8,  by  another  wife ;  thus 
K'o.  8  would  be  brother  of  the  half  blood  to  Frauds  and 
Hridget :  suppose  further  that  Francis,  as  heir  at  law  to 
Geoffiy,  entered,  and  died  intestate,  without  issue:  the 
question  is,  to  whom  does  the  estate  descend  ?    Bridget 
^l^^TTiRj  as  sister  of  the  whole  blood,  in  preference  to  No.  8, 
hrother  of  the  half  blood  to  Francis,  and  she  insists  that 
descent,  under  this  section,  has  to  be  traced  from  Francis, 
as  purchaser,  on  the  presumption  that  as  being  last  entitled, 
he  T^as  the  purchaser.     No.  8,  on  the  other  hand,  displaces 
this  presumption,  by  shewing  that  Francis  inherited  from   . 
Gteoffiney,  and  consequently  that  Geofirey  is  to  be  taken  to 
be  the  purchaser,  and  as  such,  descent  is  to  be  traced  firom 
him ;  in  which  case  by  force  of  the  second  common  law 

19 


146  Descent  under  the  Statute  of  William. 

canon  (that  the  male  shall  be  admitted  before  the  fema 

which  is  not  interfered  with  by  the  statute),  he.  No 

would  be  entitled  to  take  as  son  of  Geoffrey,  in  preferei 

to  Bridget  the  daughter;  and  this  would  be  so.     But 

descent  were  to  be  traced  from  Francis,  the  person  1 

seised  and  entitled,  as  being  the  purchaser,  and  not  fire 

Geoffrey;  then  of  course  Bridget  would  take  as  of  tl 

whole  blood  to  him,  in  preference  to  the  brother  of  the  ha 

blood ;  and   the  21st  section  (subsequently  explained)  i 

such  latter  case,  expressly  postpones  the  half  blood. 

Difference  in      The  above  case  will  also  serve  to  exemplify  the  difierei 

cMiTfrom* per-  ^^^ct  introduced  by  the  statute  in  abolishing  the  tradi 

Bon  Inst  seised  descent  from  the  person  last  seised,  and  introducing  til 

son  lasrenti-  purchaser  or  person  last  entitled  as  the  stock  of  descen 

tied  not  seised  without  regard  to  seisin  (a).     At  common  law  as  Franc 

was  the  person  last  seised,  and  so  descent  had  to  be  trac< 

from  him,  No.  8,  his  brother  of  the  half  blood,  not  on 

would  have  been  postponed  Iby  force  of  the  6th  canon, 

being  a  collateral  relative  not  of  the  whole  blood,  but 

before  explained,  he  never  could  have  taken  under  any  ci 

cumstances,  and  the  land  would  have  escheated,  as  on  fe 

ure  of  heirs,  rather  than  that  he  should  have  taken :  but 

the  same  case  under  the  statute,  he  not  only  takes  as  h( 

to  Geoffrey,  the  purchaser,  but  in  priority  to  the  sisters 

the  whole  blood  to  Francis,  the  person  last  seised  (b). 

Further  In  further  exemplification,   as  well   of  the  distincti 

insunce.         between  tracing  from  the  person  last  seised,  and  from  t 

purchaser ;  as  also  of  the  distinction  under  sec.  4,  betwe 

tracing  from  the  person  last  entitled,  and  from  the  pers 

from  whom  he  inherited,  may  be  put  a  case  of  great  hai 

ship  (c).    Assume  Geoffrey  to  be  ill^timate,  to  acquire 

estate  by  purchase,  and  die,  leaving  Francis  his  eldest  fl 

and  heir  at  law,  who  enters,  and  dies  intestate,   withe 

issue :  here  the  land  must  escheat  for  want  of  heirs : : 

•  descent  has  to  be  traced,  not  from  Francis,  the  person  1 

(a)  See  also  ante  pp.  126, 127, 128.     (b)  See  post  s.  21  of  the  Coo. 

(c)  Doe.  Blackboro  y.  BlackbvD,  1  Moo.  and  B.  647,  per  Firice, 
post  169  n.  a. 
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«M  and  iast  eu  titled,  but  from  Geoffrey   (as  Francis 

JBhacited  from  him),  and  as  Geoffrey  was  illegitimate,  there 

em  be  DO  heirs  j  and  thus  the  mother  of  Francis  (wife  of 

Oioffi:ey)  and  all  claiming  through  her,  are  excluded,  as  not 

\mg  of  the  blood  of  the  purchaser.     In  England   the 

Ittidsbips  in  this  latter  instance  is  removed  by  the  22nd 

and  23rd  Vic,  ch.  35,  ss.  19,  20. 

Take  this  fiirther  case:  suppose  No.  11,  and  Geoffrey  in 

.  tie  second  table  of  descents,  brothers  of  the  whole  blood  ; 

Oeoflfrey  has  two  sons,  John  and  No.  8,  by  different  wives, 

therefore  half  brothers :  John  purchases  an  estate  and  dies 

intesiate,  seised,  without  issue.     Now  before   the  statute* 

No.  11,  the  uncle  of  John,  would  be  his  heir,  and  not  No.  8, 

his  half  brother;  since  No.  11   would   be  next  collateral 

icir  of  the  whole  blood  to  John,  the  person  last  seised.   Let 

Bsnow  go  a  little  fiirther,  and  assume  that  No.  11   entered 

»d  died  after  the  passing  of  the  statute,  intestate,  leaving 

A.  his  only  son :  here,  if  descent  has  to  be  traced  from  John, 

the  purchaser,  the  heir  will  be,  not  A,,  the  son  of  No.  11, 

hut  Geoffrey,  if  living,  or  if  dead.  No.  8,  the  half  brother 

of  John.    If  the  descent  has  to  be  traced  from  the  person 

list  entitled  simply,  without  regard  to  his  having  inherited, 

of  course  A.,  the  son  of  No.  11,  would  take. 

In  the  instance  above,  A.   would  take,  but  the  strict  When  person 
literal  construction  of  the  Act,  which  would  exclude  A.,  is  J^o^nhelTteii 
wt  without  authority.     Watk.  Conv.  9  ed.,  455,  note  by  dies,  leaving 
Coveatiy.     1  Hayes,  Conv.  314.     Byth.  &  Jarm.  Conv.  by  e^  4^Ip°;^^^^ 
Sweet,  Vol  1,  139,  140.     Mr.  Joshua  Williams  at  one  time  t^e  detriment 
•ipported  this  view.     It  will  be  observed  the  son  of  ther^nj 
Prison  last  entitled  by  a  literal  interpretation  of  the  Act, 
Would  be  excluded  by  a  collateral  relative  of  such  person  : 
*  proposition  which  leads  to  the  consideration  of  Cooper  v. 
framce  (a),  and  other  cases  involving  the  same  question, 
^ch  is  substantially  this:  whether,  where  the  person  last 
^itiUed,  who  has  inherited  the  estate,  dies,  leaving  children 

(ci)  U  Jurist.  214— V.  C.  Shadwell :  Maegleton  v.  Barnett,  etaL  1  H. 
*K.  282,  2,  H.  &  N.  663,  s.  c. 
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living/the  statnte  is  to  be  considered  as  applying  so 
compel  the  descent  to  be  traced,  not  fix>m  the  parent,  1 
from  some  prior  purchaser,  to  the  detrimeSitof  the  childr 
who  would  thus,  as  in  the  circumstances  of  the  two  ca 
last  above,  not  take  the  property  as  enjoyed  by  their  pare 
This  question  led  to  a  controversy  more  widely  spread  iu 
almost  as  famous  in  the  profession  as  that  which  exists 
under  the  old  law,  wherein  Lord  Bacon,  Sir  Matthew  HaJ 
Blackstone,  and  other  authorities,  differed  (a) ;  and  tl 
authorities  in  cases  wherein  the  question  is  involved  h&i 
differed  in  England,  Canada,  (h)  and  Australia  (c). 

In  Cooper  v.  France,  the  case  shortly  in  effect  may  I 
stated  thus:  A.  was  purchaser  and  died  intestate,  leavic 
two  daughters,  who  took  as  coparceners.  One  of  il 
daughters  died  leaving  a  son,her  heir  at  law.  The  questia 
was  whether,  as  the  mother  inherited,  descent  was  to  t 
traced  from  the  purchaser  A.,  quoad  her  share;  in  whM 
case,  by  a  literal  construction  of  the  Statute,  such  aha 
would  again  descend  in  copercenary,  and  be  divided  equal 
between  the  surviving  sister  and  the  son  of  the  deceasec 
so  that  the  son  would  not  get  his  mother's  original  shai 
one  half,  but  only  one  half  of  one  half,  and  the  survivii 
sister  his  aunt  the  whole  residue.  It  was  decided  howeve 
that  in  such  case  the  son  would  take  his  mother's  whc 
share:  such  seems  to  be  also  the  opinion  of  Lord  Si  Leo 
ards  (d)y  and  of  the  present  learned  President  of  the  Cot 
of  Error  and  Appeal,  (e).  Shadwell,  V.  C,  thought  in 
plain  a  case  the  Act  did  not  apply.  In  the  casein  Austra 
of  Badham  \,  Shield,  7  Jurist,  N.  S.,  509,  one  Mary  Cann 
became  indebted  to  the  plaintifi*  in  a  specialty  debt  S 
had  inherited  land  from  her  father,  the  purchaser,  and  di 
intestate,  leaving  a  son,  her  heir  at  law,  who  died,  leavi 
the  defendant  his  heir  at  law.  The  defendant  was  sued 
having  assets  by  descent  from  Mary  Cannon;   and  I 

(a)  See  post  sec.  20,  Con.  Stat 

(6)  Wigle  V.  Merrick,  8  C.  P.  U.  C,  307. 

(c)  Badham  y.  Shields,  1  Jar.  N.  S .  609. 

id)  Sag.  Stat  280,  281.      (j^)  Wi^le  t.  derrick,  8  C.  P.  U.  C.  dfk 
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defexxee  was  that  as    Ma^  Cannon  inherited  from  her 

{Mbox-,  the  purchaser,  and  descent  therefore  had  to  be  traced 

bGOx  him,  the  estate  was  not  assets  in  his,  the  defendant's^ 

hands  by  descent  from  Mary  Cannon,  to  satisfy  her  specialty 

debts.    Two  judges  held  that  they  were;  another  held  that 

ihey  were  not. 

Section  7  is  treated  of  next  after  s.  21. 

SECTION  8. 

8.  Prr)of  of  entry  by  the  heir  after  the  death  tif  the  ancestor  Heir-at-law 
ihall  in  no  oaae  be  necessary  in  order  to  prove  title  in  such  heir,  "®*^  °^^  P*"^^® 
or  in  any  person  claiming  by  or  through  him.     4  W.  4,  c   1, 
ilO. 

This  section  was  in  furtherance  of  the  intention  to  abolish 
Messity  of  seisin  to  constitute  a  stock  of  descent ;  it  is  not 
in  the  Imperial  Act,  and  appears  to  be  superfluous  (a),  be- 
GMse  as  the  descent  is  to  be  traced  from  the  purchaser,  it 
is  indifferent  whether  the  person  last  entitled  was  in  actual 
seism  or  not,  for  his  seisin  if  it  existed,  would  not  affect 
tke  descent,  which  is  not  to  be  traced  from  him.  Nor 
does  this  section  abolish  necessity  for  actual  entry,  or  its 
equivalent,  by  an  heiress,  to  qualify  her  husband  to  take  as 
tenant  by  the  curtesy  (b), 

SECTIONS  5,  6  AND  9. 

^'  When  any  land  shall  have  been  devised  by  any   testator,  Heir   entitled 

▼ko  shall  die  after  the  first  day  of  July,  one  thousand  eight  hun-  ^J^^^\  *  ^^^ 
1^  ,     ,  "hall  take  as 

'^'ea  and  thirty-four,  to  the  heir  or  to  the  person  who  shall  be  the  detisee  and  a 

w  of  Buch  testator,  snob  heir  shall  be  considered  to  have  acquired  l»™i^*io°  *o 

^  lancf  as  a  devisee  and  not  by  descent ;  and  when  any  land  his  heir  shall 

"*sll  have  been  limited  by  any  assurance,  executed  after  the  said  cr«***   *°  «8- 

^  day  of  July,  one  thousand  eight  hundred  and  thirty-four,  to  ohase 

^  person  or  to  the  heirs  of  the  person  who  shall  thereby  have 

^^eyed  the  same  land,  such  person  shall  be  considered  to  have 

ii>  1^)  See  the  remarks  of  Draper,  C.  J.,   as  to  this  section  iu  Wigle  v. 
*®^ck,  8  C.  P.  U.  C,  318,  319. 

^  wL  ^  ramarks  ante  p.  120,  note  a,  and  the  judgment  of  Hagarty,  J., 
^^gle  V.  Merrick,  supra. 


1 50  Descent  ukder  the  Statute  of  Willuil 

acquired  the  same  as  a  purchaser,  by  virtue  of  aaeh  aasonuioe,  ul 
shall  not  be  considered  to  be  entitled  thereto,  as  of  his  foroL4 
estate  or  part  thereof.     4  W.  4,  c  1,  s.  2. 

When  heirs         6.  When  any  person  shall  have  acquired  any  land  by  purcW 

take  by  par-    ^nder  a  limitation  to  the  heirs,  or  to  the  heirs  of  the  body  of  aa 
ohase  iiader  . 

limitations  to  of  his  ancestors,  contained  in  an  assurance  executed  after  the  au 

the  heirs  of     fij-g^  ^y  Qf  July,  one  thousand  eight  hundred  and  thirty-four,  < 

the  land  shali  under  a  limitation  to  the  heirs,  or  to  the  heirs  of  the  body  of  w 

descend  as  if  of  his  ancestors,  or  under  any  limitation  having  the  same  efiee 

had  been  ihe  contained  in  a  will  of  any  testator  who  shall  depart  this  life  ifU 

parohaser.       the  said  first  day  of  July,  one  thousand  eight  hundred  and  thirti 

four,  then  and  in  any  of  such  caseFi,  such  land  shall  descend,  an 

the  descent  thereof  shall  be  traced  as  if  the  ancestor  named  : 

such  limitation  had  been  the  purchaser  of  such  land.     4  W.  4, 

l,s.  3. 

Limitations  9.  Where  any  assui*auce  executed  before  the  said  first  day 

made  ^^^^^'J'®    July?  one  thousand  eight  hundred  and  thirty-four,  or  the  will 
to  the  heirs  of  ^^^7  person  who  died  before  that  day,  contains  any  limitation 
a  person  then  gif^  ^  ^j^q  }|eir  or  heirs  of  any  person  under  which  the  person 
toke  effect  as  P^i^ons  answering   the  description  of  heir  shall  be  entitled  to  i 
if  this  Act  had  estate  by  purchase,  then  the  person  or  persons  who  would  ha 
'  answered  such  description  of  heir  if  this  Act  had  not  been  mac 
shall  become  entitled  by  virtue  of  such  limitation  or  gift,  whetb 
the  person  named  as  ancestor  shall  or  shall  not  be  living  on 
after  the  sai^l  first  day  of  July,  one  thousaud  eight  hundred  a 
thirty-four.     4  W.  4,  c.  1,  s.  12. 

S.  6.  Reasons     Of  course,  when  so  important  a  change  was  made  as  3 
for  first  branch  q^jj^g  descent  to  be  traced  from  the  purchaser,  instead 

from  the  person  last  actually  seised,  it  became  requisite 

provide  for  many  cases  in  which,  by  the  common  law  p< 

sons  were  considered  as  taking  by  descent,  although  t 

facts  were  such  as  shewed  an  apparent  intent  that  tb 

should  not  so  take ;  as  in  the  case  for  instance,  of  the  h&x 

On  dcTise  to  law  taking  by  devise  from  his  ancestor.     Here,  if  the  dev 

sUU  by  des-  ^^^e  to  take  effect  in  the  same  way  as  the  estate  won 

cent  at  com-  have  descended  to  the  devisee  as  heir  at  law,  he  was  J 

*        considered  as  taking  under  the  will,  as  a  purchaser^ 

would  be  the  case  with  any  devisee  not  being  the 
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kv,  but  he  was  considered  as  taking  by  descent  (a),  bo  that 

if  this  nile  had  not  been  altered  by  the  statute,  on  the 

death  of  such  person  intestate,  descent  would  after  the 

itatate,  have  been  traced  not  from  him,  but  from  his 

ancestor,  if  the  purchaser.    To  remedy  this  particular  case,  under  St.  Wm. 

tke  first  branch  of  the  5th  section  was  passed,  declaring  *■  P««5>>«»«r, 

tliat  the  heir  at  law  should  not  be  considered  as  taking  by 

descent,  but  as  devisee ;  in  other  words,  as  purchaser.     It  this  Turied  bj 

w31  be  seen  that  under  section  52,  and  other  sections  of  ^**'     ® 

ibe  statute  of  Victoria,  the  effect  of  this  section  is  much 

varied. 

The  bearing  and  importance  of  this  first  clause  of  sec.  5,  Effect  of  s.  6, 
Diay  be  illustrated  by  the  following  case,  viz.,  that  Geoffrey, 
the  purchaser,  died,  leaving  as  his  eldest  son  and  heir  at 
lav,  Francis,  and  leaving  also  a  daughter,  Bridget,  by  one 
wife,  and  another  son.  No.  8,  by  a  second  wife,  and  con- 
Kquently  brother  of  the  half-blood  to  Francis.  Assume 
GeoflS^y  to  have  devised  the  land  to  his  heir  at  law,  Francis, 
in  fee :  now  but  for  sec.  5,  the  devise  would  have  beeii 
vboUy  inoperative  to  alter  the  descent,  since  Francis,  not- 
withstanding it,  would  have  been  in  by  descent,  and  not 
w  purchaser  :  consequently,  as  before  explained,  as  Francis 
ijiherited  from  Geoffrey,  and  Geoffi^y  was  the  purchaser, 
tke  person  claiming  as  heir  would  have  to  make  himself 
^^  to  Geoffrey ;  and  this  would  be  No.  8,  the  son  of 
Q^flfrey,  and  liie  brother  of  the  half-blood  to  Francis,  to 
the  exclusion  of  Bridget,  the  sister  of  the  whole  blood  :  but, 
h  virtue  of  sec.  5,  this  would  not  take  place,  for  by  it  the 
^^^  would  operate  so  as  to  make  Francis  take  as  pur- 
^aaer,  and  the  party  claiming  would  have  to  make  himself 
"^  to  him,  and  not  as  above  to  his  father  Geoffrey  :  now 
«^  heir  to  Francis  would  be  Bridget,  his  sister  of  the 
^hole  blood,  in  preference  to  No.  8,  his  brother  of  the  half- 
Uood. 

^  to  the  last  clause  of  section  5,  and  sections  6  and  9,  Latter  part  of 
^'^^■may  be  considered  together,  and  the  change  effected  ^^^  9°    *^' 

(a)  Ante,  pp.  128,  m. 
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by  them  will  be  best  understood  by  considering  the  pi 

law  on  the  subject  (a),  bearing  in  mind  the  distinct! 

•»Right  heirs"  between  "  heirs  of  ihe  body,"  and  "  right  heirs,"  whi. 

the  body,^"*  °  latter  term  includes  collateral  relatives,  as  brother,  unci 

and  their  issue, 
when  and  how  At  common  law,  the  heir  wherever  it  was  practicabi 
byoonTejanoe  ^^^  ^Y  descent  as  his  better  title ;  and  no  man  could  b 
make  them  deed,  without  departing  with  the  whole  estate  out  of  hii 
obase,  and  not  Tsiae  a  fee  simple  to  his  own  right  hei/ra  by  that  name  t 
by  descent,  purchoaera :  nor  could  he  by  deed  at  common  law,  mat 
the  Iieira  of  hia  body  take  by  purchaae :  and  though  b 
way  of  use  he  could  effect  the  latter  object,  yet  he.  coul 
not  make  his  heira  general  take  by  purchase,  or  alter  tl 
descent  by  such  a  limitation  by  way  of  use.  To  effect  thi 
object,  it  was  necessary  to  depart  with  the  whole  estat 
and  take  under  a  new  conveyance  back,  an  estate  whk 
would  vest  in  him,  or  his  heirs  by  purchase,  according  1 
limitation.  What  is  above  stated  may  be  exemplifi( 
partially  by  the  following :  assume  A.  to  be  seised  : 
fee,  and  before  the  statute  to  convey  by  a  common  la 
conveyance,  as  feoffment,  or  lease  and  re-lease,  to  B.  f 
life,  with  remainder  to  the  heirs  of  the  body  of  him  A. ;  ' 
with  various  remainders,  and  an  ultimate  remainder  to  b 
right  heirs.  Here  the  heirs  of  the  body  in  the  one  c« 
and  the  right  heirs  in  the  other,  would  take  by  descei 
and  not  by  purchase;  the  remainders  would  be  consider 
as  of  the  old  estate.  But  if  A.  had  by  common  law  co 
veyance,  conveyed  to  C.  in  fee  to  the  use  of  B.  1 
life,  and  on  his  death  to  the  use  of  the  heirs  of  the  body 
him  A.  in  remainder ;  here,  as  the  limitation  is  by  way 
use,  A.*s  heirs  of  the  body  would  takfe  by  purchase,  and  d 
by  descent.  But  A.  could  not  so  make  his  right  heira  tal 
by  purchase  :  as,  if  the  conveyance  had  been  to  the  use 
A.  the  grantor  for  life,  and  on  his  death  without  issue  to  t 
use  of  his  right  heirs  in  fee ;  the  right  heirs  would  nevi 
theless  take  by  descent.    To  have  made  the  right  heiis  tai 

(a)  Sngden's  Statatesp  269,  260,  2nd  Ed. 
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by  pnichase,  it  would  have  been  requisite  for  A.  to  have 
eoDveyed  to  B.  in  fee,  and  then  by  a  new  and  distinct  con- 
veyance to  have  taken  back  the  estate  with  the  requisite 
limitations.  The  law  on  this  head,  as  it  existed  at  common 
Iaw,  was  before  alluded  to,  and  an  instance  given  of  the 
piactical  effect  of  the  alteration  by  the  statute  (a). 

The  following  remarks  of  Mr.  Hayes,  in  reference  to  the 
•bove  sections,  will  be  of  service;  he  says :  (6)  "  If  A  seised  in 
fee,  convey  or  devise  either  at  the  common  law  or  by  way 
of  use,  to  B  and  the  heirs  of  his  body,  or  to  B  and  his 
leb,  B  will  take  an  estate  in  fee-tail  or  fee  simple  by  pur- 
diaae,  and  the  word  heirs  will  be  merely  a  word  of 
finiitation  indicative  of  the  quantity  or  duration  of  his 
•tate.  If  A,  so  seised,  convey,  at  the  common  law,  to  B 
fer  a  particular  estate,  as  for  life,  or  in  tail,  with  reversion 
to  himself  (A)  and  his  heirs,  or,  without  naming  himself  as 
•tt  object,  (for  the  result  will  be  the  same),  to  his  heirs  or 
n0»t  heirs ;  or  convey,  by  way  of  use,  to  himself  (A)  and 
.luB  heirs  or  right  heirs,  or,  without  naming  himself  as  an 
object,  to  his  heirs  or  right  heirs,  either  in  possession  or 
m  reversion,  or  by  way  of  springing  use,  A  will  take  an 
•rttte  in  fee  by  pui'chase,  and  the  word  heirs  will  be  merely 
•Word  of  limitation  indicative  of  the  quantity  or  duration 
tf  Us  estate  ;  fbr  though,  in  the  instance  of  the  limitation 
*ohi8  heirs  or  his  right  heirs,  it  is  by  the  attraction  of  his 
fenaer  ownership,  and  not  by  force  of  the  express  terms  of 
««  instrument,  that  the  fee  revests  in  Aim,  yet  the 
•'•tate  (sec.  3),  imbues  that  fee  with  the  descendible 
mlities  of  a  new  estate.  In  fact,  A  takes,  under  his  own 
••Wance,  as  if  the  estate  were  to  him  and  his  heirs  of  the 
pft  of  a  stranger :  and  where  he  creates  a  particular 
^>^,  limiting  the  expectant  fee  to  himself  and  his  heirs, 
^  without  naming  himself  as  an  object,  to  his  heirs,  he 
^•keB  the  fee,  for  the  purposes  of  descent  at  least,  not  as  a 
^wsioner,  but  as  a  remainder-man.  But  where,  on  a  con- 
^^^y^ftQce  at  the  common  law,  creating  particular  estates 

(^)  Ante  pp.  128|  129.  {h)  Hayea  Gony.M5  ed.,  yoL  1  p.  317. 

20 
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only,  the  fee  tacitly  remains  in  the  grai^tpr ;  aiui  wh 
a  conveyance  to  uses,  not  di8j]|0Bing  of  th^  ulUmaip  i 
of  any  use,  the  use  of  the  fee  tacitly  results  to  the  gi 
his  former  estate  is  preserved.  If  A,  so  seised,  devise 
heir,,  or  to  the  person  who  shall  sustain  that  cha 
individually,  the  devisee  will  take,  as  such,  by  purch 
the  same  manner  as  if  he  were  a  stranger.  Again,  if 
seised,  convey  or  devise,  either  at  the  common  law 
way  of  use,  to  the  heirs  of  the  body,  or  to  the  he 
right  heirs  of  B,  (who,  if  the  conveyance  be  at  the 
mon  law,  must  be  a  deceased  person,  since  it 
otherwise  be  void,  as  being  a  conveyance  i/n  fuUwro)  ti 
will  take,  as  a  purchaser,  an  estate  commencing  in  hi 
but  the  statute  will  direct  the  succession  through  th 
of  heirs  of  the  ancestor,  in  the  same  manner  as  if  the 
had  really  commenced  in  such  ancestor ;  and  conseqii 
a  limitation  to  the  heirs,  as  purchasers,  of  the  ma 
ancestor  will  pursue  the  maternal  line.  It  is  1 
necessary  to  observe,  that  if  the  limitation  to  the  he 
B,  were  preceded  by  the  limitation  to  him  of  a  pari 
estate  of  freehold  of  the  same  quality,  legal  or  equ: 
the  limitation  to  his  heirs  would  then  operate,  by  fore 
well-known  rule  of  law  as  a  limitation  to  himself  an 
heirs ;  whereas  in  the  case  of  a  limitation  to  the  h< 
A,  the  grcmtor,  it  is  wholly  immaterial  whether  tlu 
any  such  prior  limitation  to  him  or  not,  since  &€,  in  r 
of  his  former  ownership,  will  always  take  the  benefit 
limitation  to  his  heirs,  though  now  by  force  of  the  s 
(sec.  3),  he  will  take  it  as  a  purchaser." 

Before  concluding  con3iderations  of  these  sectiG 
may  be  observed  that  there  is  an  appaj^ent  anonu 
regards  the  hereditary  quality  of  an  estate  a^ecjbc 
sec.  6  :  thus,  if  lands  be  Umited  by  a  stranger  to  A  £j 
with  remainder  to  the  heirs  of  Ei,  and  B  die  doj^A 
particular  estate,  his  heir  will  take  as  purchaser ;  b 
the  purpose  of  tracing  descent,  the  ancestor  B  is 
deemed  the  purchaser ;  and  it  makes  no  difference  tb^ 
ancestor,  who  for  the  purpose  of  tracing  descen;^  i^ 
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nto  be~*tmted  as  the  purchaser,  takes  no  interest  in  the 
luid(a). 

'SECTIONS  17  AND  18. 

IT.  No  brother  or  sister  shall  he  considered  to  inherit  imme-  Brothers  and 

firtdr  from  his  or  her  brother  or  sister,  but  every  descent  from  J"^*"  ^****^ 

'  .         .  ^  trace    descent 

abrouer  or  sister  shall  be  traced  through  the  parent.     4  W.  4,  throagh  pa- 

c  1, 8.  4.  '«°^- 

1&  Eveiy  lineal  ancestor  shall  be  capable  of  being  heir  to  any  Lineal  anoes- 

rf  Ub  issue,  and  in  any  case  where  there  is  no  issue  of  the  pur-  }^^  m&ybe  heir 
J  ,        ,  in  preference 

nmtge  his  nearest  lineal  ancestor  shall  be  his  heir  in  preference  to  collateral 

to  any  person  who  would  have  been  entitled  to  inherit^  either  persons  claim- 

kj  tracing  his  descent  through  such  lineal  ancestor,  or  in  conse-  i^im. 

fiaoe  ci  their  Ifeing  no  descendant  of  such   lineal  ancestor,  so 

that  the  father  shall  be  preferred  to  a  brother  or  sister,   and  a 

■on  remote  lineal  ancestor  to  any  of  his  issue,    other  than  a 

Manr  lineal  ancestor  or  his  issue.     4  W.  4,  c.  1,  s.  5. 

These  sections  may  be  conHidered  together.     It  must  be  Esubiishing 
borne  in  mind  that  at  common  law  the  inheritance  never  ancestor  In  ^ 
BneoHy  cucended,  but  only  collaterally  (b).    Section  18  pr«<«rence  to 
alteiB  the    common    law  rule  of    excluding  the    lineal  ati?e. 
ttoestors ;  and  by  it  the  father  of  the  purchaser  will  take 
Mne  his  children,  the  brothers  and  sisters  of  the  purchaser; 
vid  the  grandfather  before  hU  children,  the  uncles  and 
m&ts  of  the  purchaser,  and  so  on  in  the  ascending  scale  ad 
^ftfaUtum,  contrary  to    the   common  law.     Section   17 
vnolted  £rom  the  enactment  of  sec.  18  (c).    Under  these 
nctions  alone  the  half   blood  of  the  purchaser  cannot 
ii^berit  by  descent  fix>m  the  common  ancestor,  for  it  is  only 
by  sec.  21,  that  the  common  law  rule  is  abrogated  which 
'Quired  that  the  collateral  kinsman  to  take  as  heir  should 
be  of  the  whole  blood 

The  Act    of  Vic.    by   ss.  27  and  28,    recognises    the  The  act  of  Vie. 
nj^t  of  the  parerUa  of  an  intestate  to  take  in  preference  ^^^^^^  ^^^^ 
^  bis  brothers  or  sisters,  but  only  in  certain  cases  to  a 
^ted  extent. 

(A)  Sogden's  Statutes  260.  {b)  Ante  p.  1 20. 

^  Sestbe  fonner  law  p.  136. 
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The  male  line  19.  None  of  the  maternal  ancestors  of  the  person  from  whom 
to  be  prefer-  ^jj^  descent  is  to  be  traced,  nor  any  of  their  descendants,  shall  be 
capable  of  inheriting  until  all  his  paternal  ancestors  and  their 
descendants  have  failed  ;  and  no  female  paternal  ancestor  of  Boch 
person,  nor  any  of  her  descendants  shall  be  capable  of  inheriting, 
until  all  his  male  paternal  ancestors  and  their  descendants  have 
failed,  and  no  female  maternal  ancestor  of  such  person,  nor  any  of 
her  descendants  shall  be  capable  of  inheriting,  until  all  his  male 
maternal  ancestors  and  their  descendants  have  failed.  4  W.  4, 
c.  1,  s.  6. 
The  mother  of      20.  Where  there  shall  be  a  failure  of  male  paternal  anceston 

the morere-     ^^  ^j^^  person  from  whom  the  descent  is  to  be  traced,  and  their 

mote  male  an-  '  ^ 

cestor  to  be     descendants,  the  mother  of  his  more  remote  male  paternal  aooea- 

preferred  to     ^j.  ^^j.  y^^^y  descendants,  shall  be  the  heir  or  heirs  of  such  penon, 

the  mother  of . 

the  less  remote  ^^  preference  to  the  mother  of  a  less  remote  male  paternal  aooei- 

male  ancestor,  tor,  or  her  descendants  ;  and  when  there  shall  be  a  failure  of  male 
[laternal  ancestors  of  such  person,  and  their  descendants,  ihe 
mother  of  his  more  remote  male  maternal  ancestor,  and  her  de- 
scendants, shall  be  the  heir  or  heirs  of  such  person,  in  prefereooe 
to  the  mother  of  a  less  remote  male  maternal  ancestor  and  her 
descendants.    4  W.  4,  c  I,  s.  7. 

It  will  be  observed  that  these  sections  proceed  on  much 
the  same  principles  as  governed  under  like  circumstancefl 
at  common  law,  with  the  variation  only  of  admitting  tb® 
lineal  ancestors  to  take  before  their  issue.     The  Act  of 
Victoria  by  ss.  27  and  28,  also  recognizes  the  right  of  line»J 
ancestors  in  the  first  degree,  as  parents  of  the  intestate,  t^ 
take,  but  in  certain  cases  to  a  modified  extent  only. 
8.  19.     Male      For  the  consideration  of  section  19,  it  is  necessary  th^' 
tors  pref^nred  ^^^^  should  be  a  proper  appreciation  of  the  words,  pate^ 
to  female.       nal  ancestor,  maternal  ancestor,  male  paternal  ancestor 
female  paternal  ancestor,  male  maternal  ancestor,  femai-1 
maternal  ancestor. 
Deflaition  of       In  one  sense,  paternal  ancestor,  and  male  paternal  ance^ 
ferna?*maie*" ^^»  mean  one  and  the  same  class  of  persons;  thus  l>i 
paternal,  fe-  examining  the  table  of  descents  it  will  be  seen  that  Qco^ 
male  mater-*  '  ^ey,  Georgp,  Walter,  and  Richard  Stiles,  answer  the  descril 
nal,  female     tion  of  paternal  as  well  as  male  paternal  ancestor.    It 
essiors.  '       when  the  term  rruUe  patemai  anoe8^  isnaed  in  connecti^ 
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nth,  and  in  contrardistinction  to  female  paternal  ancestor, 
bat  it  bears  a  different  signification  from  paternal  ancee- 
^.  Thus  in  speaking  of  the  paternal  ancestor  George 
tiles,  (No.  10)  in  connection  with  his  wife,  Cecilia  Kempe, 
Jo.  24)  he  would  be  termed  the  male  paternal  ancestor, 
)d  she  ihe  female  paternal  ancestor ;  and  so  in  refercDco 
•  Walter  and  Richard  Stiles  and  Cecilia  Kempe ;  or  Rich- 
dor  Walter  Stiles  and  Christian  Smith,  (No.  19)  and  it 
to  convey  this  distinction  that  the  terms  male  paternal 
id  female  paternal  ancestors  are  used  in  the  statute, 
rery  mother  of  a  lineal  paternal  ancestor  of  a  pur- 
aaer,  is  a  female  paternal  ancestor.  The  converse  of  the 
ove  holds  in  reference  to  female  maternal  ancestors  and 
afe  mcUemal  ancestors;  thus  Lucjr  Baker,  (No.  37) 
ither  Thorpe,  (No.  54)  Emma  White,  (No.  62)  and  Catha- 
le  Ward,  (No.  66)  are  maternal  ancestors  in  direct  line  of 
teal  ascent ;  but  spoken  of  in  connection  with  other  an- 
stors  of  the  purchaser  on  the  mother's  side,  they  would 
termed  fenude  maternal  ancestors.    Thus  Esther  Thorpe* 

tiie  grandmother  of  the  purchaser,  spoken  of  in  connec- 
a  with- Andrew,  40,  Herbert,  43,  oi*  Henry  Baker,  46, 
aid  be  termed  the  female  maternal  ancestors,  and  they 
'  male  maternal  ancestors.  Every  mother  of  a  lineal 
temal  ancestor  is  a  female  maternal  ancestor.  Both 
te  maternal  and  female  maternal  ancestors,  trace  and 
bnd  through  the  mother  of  the  purchaser ;  whilst  the 
te  paternal  and  female  paternal  trace  and  ascend  through 

fiither  of  the  purchaser. 

C*he  first  clause  of  sec.  19  provides  that  maternal  ances- 
9  shall  be  postponed  to  paternal  ancestors  and  their  de- 
Ddants :  thus  before  the  mother  of  the  purchaser,  Lucy 
ker,  or  any  one  claiming  through  her  can  take,  the 
^emal  ancestors  in  direct  line  of  lineal  ascent,  and  the 
icendants  of  each  must  faiL 

Ihe  second  clause  provides  that  no  female  paternal  an- 
tor,  or  her  descendants,  shall  take  until  the  male  pater- 
l  ancestors  and  their  descendants  shall  have  failed.  The 
St  clause  only  postponed  the  maternal  ancestors,  this  post- 
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pones  the  female  paternaL  TUiis  the  mother  of  the  ; 
chaser's  father  is  postponed,  and  those  nlfj-immg  ihrc 
her,  (though  perhaps  of  nearer  consangainity),to  the  i 
paternal  ancestors  and  their  descendants;  thus  Bid 
Stiles,  No.  16,  and  his  descendants,  will  b^  preferred  to 
mother  of  the  father  of  the  purchaser,  Cecilia  Kei 
No.  24. 

The  lastclause  of  sec.  19  provides  that  no  female  matei 
ancestor,  or  her  descendant8,shall  inherit  till  all  the  male 
temal  ancestors  and  their  descendants  have  failed ;  thui 
mother  of  the  mother  of  the  purchaser,  Esther  Thorpe, 
54,is  postponed  till  the  father  of  the  mother  of  the  purclu 
Andrew  Baker,  No.  40,  and  his  descendants,  and  his 
temal  ancestors  and  their  descendants  shall  have  & 
Under  this  19th  section,  the  same  preference  is  givei 
males  among  the  purchaser's  ancestors,  as  among  his 
cendants.  It  will  be  observed  that  this  and  the  follow 
section  proceed  on  much  the  same  principles  as  preva 
under  like  circumstances  at  common  law,  with  the  varia 
of  allowing  the  lineal  ancestors  to  take. 
8. 20.  Mother  Section  20  provides  for  cases,  which  it  will  be  seen 
of  more  w-    ^^^  touched  by  the  section  19,  and  were  left  in  doub 

mote   to  take  "^ , 

in  preference  common  law,  viz.,  who  shall  take  on  failure  of  the  i 
lewnmote^^  pafemal  ancestors  and  their  descendants;  and  who 
male  paternal  failure  of  the  male  maternal  ancestors  and  their  desc( 
ants,  thus  suppose  the  male  paternal  ancestors,  Geofl 
George,  Walter,  and  Richard  Stiles,  and  their  descend 
to  have  failed;  who  now  would  take  ?  Would  it  be  A 
Godfrey,  No.  18,  the  mother  of  Walter  Stiles,  the  b 
remote  male  paternal  ancestor ;  or  would  it  be  O 
Kempe,  No.  24,  the  mother  of  the  least  remote  male  pa 
nal  ancestor  ?  Reference  to  section  19  will  shew  tha 
does  not  apply  to  claims  between  female  paternal  ances 
as  among  thcTneelves,  nor  to  male  maternal  ancestors,  am 
theiTiaelves. 

The  question  settled  by  the  20th  section  was  a  y 
celebrated  one,  and  one  on  which  the  most  learned  wri 
diffelred,  as  Lord  Btfdon,  Sir  Matthew  Hale,  Blackst 


Witkuis,  aad  othera  The  20Ui  seotiop  lum  8«M^  ibe 
pointy  and  under  it,  Anne  Godfrey  would  tak^  priority 
over  Cecilia  Kempe,  so  also  would  Christian  Smith,  19,  for 
the  same  reason ;  and  all  claiming  through  Christian  Smith, 
as  her 'children,  father,  or  mother,  tracing  their  descent 
bom  her  as  entitled  before  Cecilia  Eempe,  would  also  be  so 
entitled. 

In  the  second  clause  of  the  20th  section  there  is  a  mis-  8.  20,  utter 
take,  and  the  same  mistake  occurs  in  the  oriirinal  statute  P?'**   Mother 
4  Wm.  IV.     The  wording  is  "  failure  of  male  paternal  ances-  mote  male 


tors,**  whereas  it  should  be  "  male  maternal  ancestors."  It  (^JSj^i^w^ 
is  manifest  it  should  be  "  maternal,'^  because  the  intention  fereneeto 
was,  and  the  necessity  was,  to  provide  for  a  similar  case  JJ^ote.^  *** 
among  the  male  maternal  ancestors  as  was  just  above  pro- 
vided for  among  the  male  paternal  ancestors,  which 
ease  among  the  male  maternal  ancestors  as  between  them- 
selves, was  left  untouched  by  the  19th  section.  Thus, 
on  £iiilure  of  the  male  maternal  ancestors  Andrew,  40, 
Herbert,  43,  and  Henry  Baker,  46,  and  their  descendants, 
who  would  take  ?  Would  it  be  Susan  Bates,  48,  the 
mother  of  the  most  remote,  or  Hannah  Willis,  49,  the 
mother  of  the  less  remote  male  maternal  ancestor  ?  This 
igain,  was  the  same  question  on  which  the  learned  writers 
^ve  referred  to  have  differed,  and  the  manifest  intention 
^d  necessity  was  to  provide  for  this  case.  Sense  and 
^ect  can  however  be  given  to  this  clause,  by  rejecting  part 
^  surplusage,  and  reading  it  thus,  "  and  the  mother  of  the 
^^re  remote  male  maternal  ancestor,  &c." 

SECTION  21. 

-^ny  person  related  to  the  person  from  whom  the  descent  is  to  Half-blood  to 
^  traced  by  the  half  blood,  shall  be  capable  of  being  his  heir,  and  inherit  after 
the  place  in  which  any  such  relation  by  the  half  blood  shall  stand  y  J^  of  the 
^  the  order  of  inheritance,  so  as  to  be  entitled  to  inherit,  shall  same  degree. 
^  next  after  any  relation   in   the  same  degree  of  the   whole 
^ood  and  his  issae,  where  the  common  ancestor  shall  be  a  male, 
^  next  after  tiie  common  ancestor  when  such  common  anoettor 
^^  be  a  female,  so  that  the  brother  of  the  half  Uood  on  the 
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part  of  the  father,  shall  inherit  next  after  the  sisten  of  the  i 
blood  on  the  part  of  the  fitther  and  their  ispue,  and  the  brc 
of  the  half  blood  on  the  part  of  the  mother,  shall  inherit 
after  the  mother.     4  W.  4,  c.  1,  s.  8. 

By  the  combined  operation  of  sections  17  &  18  a] 

the  half  blood  of  the  purchaser  would  not  have  been  ad 

ted,  as  by  this  section  only  is  the  common  law  rule 

cinded  which  required  the  collateral  kinsman  to  tab 

heir  should  be  of  the  whole  blood. 

Half-blood  We  now  come  to  relationship  and  descent  of  the  1 

wm\w  from  blood.     As  before  mentioned  (a),   the    half-blood  c 

Moh  other,     never  succeed  by  descent  to  each  other.    The  land  w 

escheat  rather,  if  there  were  no  other  heirs.    Thv 

Geoffrey  purchased  and  died  intestate,  seised  in  fee,  lea 

only  John  his  eldest  son  and  heir  at  law  by  his  first 

and  No.  8,  his  second  son  by  another  wife ;  and  John  eni 

and  died  seised,  without  issue,  No.  8  could  never  in! 

at  conmion  law  to  his  half  brother,  nor  could  John  to 

No.  8.     But  if  John  had  not  died  seised ;  then,  as  dei 

at  conmion  law  was  traced   from  the  person  last  act 

seised,  who  was  Geoffrey,  No.  8  might  have  inherited 

as  heir  to  John,  but  as  son  and  heir  to  Geofirey. 

InsUncee  of        Such  a  case  as  this  is  remedied  by  the  operation  oi 

andnon^appli-  ^^^  section  alone,  without  reference  to  the  21st,  whi( 

cation  of  b.  21  fact  does  not  apply  to  such  a  case.     That  section 

Wood.      "      applies  to  the  case  of  a  person  related  by  the  half  bloc 

the  person  from  whom  descent  is  to  be  traced :  but,  ii 

above  case.  No.  8,  in  tracing  his  descent,  is  not  relate 

the  half  blood  but  by  the  whole  blood  to  Geoffrey 

father  (the  purchaser),  from  whom  descent  is  to  be  ti 

on  its  being  shewn  that  John  inherited  :  and  consequ* 

s.  21  does  not,  and  s.  4  alone  does  apply ;  and  the  1 

gives  No.  8  the  estate,  and  that  in  preference  even  to 

sisters  of  the  whole  blood  of  John,  the  person  last  ent 

so  that  the  half  blood  actually  excludes  the  whole  1 

of  the  person  last  entitled.    What  &  21  provides  for  i 

(a)  Ante  pp.  134,  137. 
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ndi  a  cafe  as  above,  but  such  as  follows  :   assume,  in  the 
slx)?e  case»  John  to  have  been  the  purchaser,  instead  of 
Wing  inherited  from  Geoffrey  as  the  purchaser,  and  to  have 
died  seised  without  issue,  leaving  only  his  father  Geoffrey, 
liis  sister  Bridget,  and  his  half  brother  No.  8  him  surviving. 
Now  in  this  case  also  at  common  law.  No.  8  could  never 
inherit ;  but  under  the  statute,  on  John's  death,  the  estate 
would  go  to  the  father  Geoffrey,  and  on  his  death,  since  he 
inherited,  descent  would  be  traced,  not  from  him,  (in  which 
case  it  would  go  to  No.  8,)  but  from  John ;  and  therefore  - 
feidget,  his  sister  of  the  whole  blood,  would  take  in  prefer- 
ence to  No.  8,  the  brother  of  the  half-blood.     Now  on 
^dget's  death  after  entry,  without  issue,  an  heir  would 
he  wanted ;  and  at  common  law  this  heir  would  not  be 
No,  8,  who  could  not  inherit  (being   of  the  half  blood), 
Wl  would  be  Bridget's  uncle,  the  brother  of  CJeoffrey,  or 
^'ther  collateral  ancestors :  but  under  &  4,  on  Bridget's 
deatli,  descent  would  have  to  be  traced  again  from  John, 
^  purchaser,  and  No.  8  would  be  vithin  the  exact  words 
of  section  21,  viz,  a  "person  related  to  the  person  from 
^om  the  descent  is  to  be  traced,  by  the  half -blood"  and 
^erefore  he  would  be  capable  of  inheriting,  and  he  would 
^  in  the  words  of  that  section,  "  a  brother  of  the  half-blood 
oa  the  part  of  the  father  "  inheriting  "  next  after  the  sister 
rfthe  whole  blood  on  the  part  of  the  father." 

Thus  again,  in  the  table  of  descent,  Nos.  8,  9,  and  9,  the 
^"Vie  of  Geofi^y  Stiles,  and  of  the  half-blood  to  John  the 
P^^ichaser,  would  at  common  law  never  inherit,  at  least  by 
^^^fing  descent  frt)m  him ;  but  under  section  21  they  take 
'"ttct  after  the  sisters  of  the  whole  blood  on  the  part  of  the 
^er,  Bridget  and  Alice  Stilea 

^ere  the  common  ancestor  is  a  female,  as  where  the  where  half- 
Wtblood  is  related  through  a  mother  on  a  second  mar-  JJj^^d*  not 
f^>  instead  of  through  a  father ;  here  the  half-blood  take  through  the 
^°^^»©diately  after  the  mother,  the  common  ancestor,  since  ^^thw^***  *^* 
"^  mother  does  not  take  herself  till  all  the  paternal  an- 
^^^^^^  and  their  descendants  are  exhausted. 

^^der  certain  circumstances  the  half-blood  to  the  per- 
21 
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son  last  entitled  are  not  admitted  to  inherit :  thus,  if  Jo)m 
were  last  entitled,  and  shewn  to  have  inherited 'from  hia 
father  Geoffrey,  the  purchaser,  his  half  blood  on  his 
mother's  side,  Nos.  38  and  39,  never  take ;  in  &ct  the  ma- 
temal  ancestors  of  John  and  their  descendants  are  all 
excluded,  as  having  in  them  none  of  the  blood  of  Qeofiej 
the  purchaser.  And  so  also,  if  John  were  shewn  to  h&Te 
inherited  from  his  mother  the  purchaser,  the  whole  pater- 
nal side  including  the  half-blood  on  that  side  are  exdudel 
S.  21  admits  only  the  half-blood  of  the  perscm  from  whom 
descent  is  to  be  traced,  and  in  neither  of  the  above  casaB 
have  the  half  blood  to  John  any  of  the  blood  of  such  persopi 
in  both  cases  the  estate  will  escheat  rather  than  such  half- 
blood  or  ancestors  be  admitted  to  inherit. 

The  hardship  of  the  above  case,  as  also  of  a  case  hefora 
referred  to  (a),  would  not  have  arisen  if  the  Act  had  fol- 
lowed the  report  of  the  real  property  commissioner8>  who 
recommended  that  descent  should  be  traced  from  the  p^- 
son  last  entitled,  and  not  fr'om  the  purchaser;  and  Lord  Si 
Leonards  has  expressed  his  approval  of  thijs  plan  (6). 

The  Statute  of  Victoria  has  dealt  in  many  respects  more 
liberally  with  the  half-blood  than  thijs  Act 

SECTION  7. 

After  the  7.  When  the  person  from  whom  the  descent  of  any  land  ia  to 

death  of  a  per-  Yy^  traced  shall  have  had  any  relation  who,  having  been  attainiad, 

h\»  descend-   died  before  such  descent  shall  have  taken  place,  then  each  attuo" 

ants  may         der  shall  not  prevent  any  person  from  inheriting  such  land  who 

'  would  have  been  capable  of  inheriting  the  same  by  traciiig  Ub 

descent  through  such  relation  if  he  had  not  been  attainted,  aalflii 

such  land  escheated  in  consequence  of  such  attainder  befonthtf 

first  day  of  July,  one  thousand  eight  hundred  and  thirty-four.   ^ 

W.  4,  c.  1,  8.  9. 

Imp.  St.  8  &  4      This  section  is  taken  from  the  Imperial  Act  3  &  4  Wm- 
\Vm.  4,  C.106,  4^  c.  106,  s.  10,  and  in  connection  with  it  should  beconaid- 

ered  the  provisions  of  the  Prov.  Act  3  Wm.  4,  ch.  4,  Ocu^. 

Stat.  U.  C,  ch.  116,  taken  from  the  Imp.  Act  54  QeaS, 

ch.  145. 

(a)  Ante.  p.  146.  (b)  Sag.  Stat  263. 
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CON.  STAT.  CHAP.  116. 

An  Act  RESPEcnNo  CtoRRUPTioN  of  Blood. 

].  Except  in  cases  of  high  treason,  and  of  abetting,  procuring  Except  for 

oroooDselliiiff  the  same,  an  attainder  for  felony,  shall  not  extend  Wgh  treason, 

^  .no  att&inder 

to  tlie  disinheriting  of  any  heir,  nor  to  the  prejudice  of  the  right  to  disinherit 

or  title  of  any  person,  other  than  the  right  or  title  of  the  offender  **>«  beir-at- 
Mog  his  natural  life  only. 

i  Every  person  to  whom,  after  the  death  of  any  such  offender,  ^f^er  death  of 
tk  right  or  interest  to  or  in  any  lands,   tenements  or  heredita-  ^^^  person  at- 
Mots  should  or  would  have  appertained  if  no  such  attainder  had  j^^i^  ^^^ 
tdcen  place,  may  enter  into  the  same.     3  W.  4,  c  4.  enter. 

These  sections  are  taken  from  the  Imp.  Stat.  54  Geo.  3.  Imp.  St.  64 

Ch.145.  Geo.  3,0  146. 

There  was  a  distinction  between  forfeiture  to  the  Crown 
ind  escheat  to  the  lord  (a),  but  the  distinction  is  of  little 
importance  here ;  there  being  no  mesne  lords,  and  all  fee 
ample  lands  being  held  of  the  Crown,  the  Crown  would 
take  whether  on  forfeiture  or  by  escheat. 

The  law  of  escheat  on  attainder  for  treason  or  felony  is  Escheat  and 
thus  described  by  Sir  W.  Blackstone  :  "  The  blood  of  the  bi^^on^at- 
teuant  being  utterly  corrupted  and  extinguished,  it  follows  tainder. 
itot  only  that  all  that  he  now  has  shall  escheat  from  him, 
kt  he  diall  be  incapable  of  inheriting  anything  for  the 
fiitare.  There  is  yet  a  further  consequence  of  the  corrup- 
tkn  and  extinction  of  hereditary  blood,  which  is  this : 
tbit  the  person  attainted  shall  not  only  be  incapable  him- 
rif  of  inheriting  or  transmitting  his  own  property  by 
lieiiship,  but  shall  also  obstruct  the  descent  to  his  pos- 
terity, in  all  cases  where  they  are  obliged  to  derive  their 
tiUe  UiTough  him  from  any  remoter  ancestor."  Therefore  in 
tte  ease  of  grandfather,  father,  and  son,  and  the  father  at- 
hinted,  and  dying  in  the  lifetime  of  the  grandfather  who 
ties  seised  in  fee,  the  son  at  common  law  could  not  inherit, 
Init  under  sec.  7  he  can.  As  the  descent  between  brothers 
^  at  common  law  immediate,  and^  the  father  need  not 

(a)  2  Black.  Com.  p.  251*. 
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have  been  named  in  the  pedigree,  his  attainder  would  not 
prevent  one  brother  from  inheriting  to  the  other  (a). 

The  case  of  fee  tail  differed  from  a  fee  simple  at  comm<n 
law,  as  the  issue  in  tail  claimed  per  forTnam  doni;  there- 
fore, if  the  son  of  donee  in  tail  were  attainted  and  died  in 
the  lifetime  of  his  father,  leaving  issue,  the  latter  would 
take  notwithstanding  the  attainder.  (6). 
Con.  Stat.  cb.      The  Act  of  4  Wm.  4,  alone  would  not  apply  to  prev^t 
prevent  es-^    an  escheat  where  the    estate  was    vested  in    the  party 
cheat  as  to     attainted,  as  it  applies  only  to  tracing  descent  through  him. 
veated  estates  rpj^^  ^^^  ^^  g  ^fm,  4,  however,  prevents  escheat  or  fe- 

In  such  case   fciture  in  such  case  beyond  the  life  of  the  offender,  but 
the  Con.  St.  c.  still  it  does  not  apply  in  cases  of  treason.     The  ,Stat  of 

116  applies 

except  in  oas-  7  Anne,  ch.  21 ,  sec.  10,  is  in  terms  the  same  as  the  Act  of  4, 
es  of  treason,  ^jj^  ^^  except  that  it  Only  applies  in  cases  of  treason.  Its 
applies  io  CHS-  operation  was  postponed  by  the  Stat.  17,  Geo.  2,  ch.  39,  till 
es  of  treason,  ^fter  the  death  of  the  Pretender  and  his  sons,  and  both 
these  Acts  were  repealed  in  England  by  the  Imp.  Act,  39 
Geo.  3,  ch.  93.    As  this  repealing  Act  was  passed  in  England 
subsequently  to  the  grant  of  a  Constitution  to  Canadai 
and  the  introduction  of  the  English  law  as  it  then  stood 
by  Prov.  Act  32  Geo.  3,  ch.  1,  it  is  not  in  force,  and  has  no 
.  repealing  effect  here  (c) ;  unless,  indeed,  it  is  to  be  deemed 
of  such  general  import  to  all  British  subjects,  as  by  its 
mere  enactment  to  apply  to  all  British  Colonies  (d).    If 
the  Imp.  Act  does  not  apply,  then,  as  Cardinal  York,  tb® 
last  son  of  the  Pretender,  died  in  1807,  it  would  seem  tb»t 
in  Canada  in  cases  of  treason,  corruption  of  blood  ax»d 
forfeiture,  except  for  life  of  the  offender,  is  abolished. 

SECTION  10. 

Grantees,  de-       10.  Whenever  by  any  letters  patent,  assurance  or  will,  mB^ 

^sees,  &o.,     j^j  executed  after  the  first  day  of  July,  one  thousand  eig^* 
shall  not  take  ^ "^ _Z-^ 

(a)  1  Vent  413.        {b)  Dowtie's  case,  3  Bep.  p.  25. 

(c)  Dunn  v.   O^Reilly,  11  C.  P.  U.  C,  404;  Blackstone  Com.   '^1 
Leith,  p.  17. 

{d)  Brook  y.  Brook,  9,  H.  L.  Ca.,  1861,   pp.  214,  222,  240 ; 
stone  Com.  by  Leith,  p.  21.    See  also  the  words   "  necessary  int 
ment ''  in  the  Imp.  Act  3  ft  4  Vic,  ch.  35,  sec.  3,  Con.  Stat  Ca.,  p. 
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1  and  thirty-four,   land  shall  be  granted,   conveyed  or  aa  joint-ten- 
to  two  or  more  penons  other  than  executors  or  trustees,  •ota  onless 
nmple,  or  for  any  leifs  estate,  it  shall  bo  considered  that  )^  expressed, 
raons  took  or  take  as  tenants  in  common,  and  not  as  joint 
,  unless  an  intention  sufficiently  appears   on   the  face  of 
ten  patent)  a^vurance  or  will,  that  they  shall  take  as  joint 
4  W.  4,  c  1,  s.  48. 

nitoni  and  trustees  are  excepted  from  the  operation  Execatorsand 
section,  since  they  are  appointed,  and  estates  are  ^"*"^^*  **' 
in  ihem  by  reason  of  personal  confidence  reposed  in 
md  it  is  more  consistent  with   intention  and   con- 
;e  that  the  survivor  should   hold    solely  than   in 
D  with  the  representatives  or  devisee  of  the  deceaHed 

er  the  former  law,  on  a  simple  conveyance  or  devise  BjthcoldUw 
or  more,  they  took,  as  a  general  rule,  as  jomt tenants  ^o  two,  they 
nn  intention  sufficiently  appeared  on  the  face  of  the  ^^^  "  J®'"' 
lent  that  they  should  take  as  tenants  in  common,  a  contrarj  in- 

foUowed  the  law,  except  in  the  case  of  loan  on  ^^^^^^  •P' 
ge   (a),  of  purchase  money  paid  in   unequal   pro- g^  aiw  in 
B  apparent  on  the  face  of  the  instrument,  or  with  equity,  except 
rship  funds,  or  m  case  of  purchase  for  a  jomt  under-  ^j^sea. 

or  partnership,  or  marriage  articles  (6).  By  this 
the  former  rule  is  reversed,  and  the  burden  of  proof 
ntention   thrown  on  those  who  insist  on  a  joint 

(tions  can  rarely  arise  under  this  section,  for  it 
happens  (unless  in  the  excepted  cases  of  trustees 
scutors)  that  there  is  any  intention  otjus  dccrescendi, 
it  the  parties  should  take  otherwise  than  as  tenants 
mon  on  a  conveyance  on  devise  to  two  or  more,  and 
intention  exist,  it  is  generally  (on  a  conveyance 
ivo8  at  least),  so  expressed  as  to  remove  all  doubts, 
tbe  borne  in  mind  however  that  though  benefit  of  Benefit  of  sur- 
orship  points  strongly  to  a  joint  tenancy,  it  is  not  ru^^"^jl?*  u^^ 


M  ante,  p.  84. 

•  notea  to  Morlej  t.  Bird,  Tod.  Lg.  Ca.  2nd  £d.  788. 


166  Descent  under  the  Statute  op  Viciobia. 

*«  as  joint  ten-  conclusive  even  under  the  old  law.    "A  tenancy  in 

cUisive  ^to^s-  ™^^>  vnth  benefit  of  survivorship  is  a  case  which 
teblish  joint  exist,  without  being  a  joint  tenancy,  because  survive 
tenancy.         jg  ^^^  ^j^^  ^^jy.  characteristic  of  a  joint  tenancy  **  (a) 

it  has  been  held  that  even  the  use  of  the  words  "as 

tenants"  in  a  bequest  of  personalty  is  not  condusi 

favor  of  a  joint  tenancy  (6). 

Cases  in  wills      Subsequent  expressions  following  words,  which  sta 

teni^  infer-  ^^  themselves  will  confer  a  tenancy  in  common,  may 

red,  as  against  it  was  a  testator's  intention  to  confer  an  estate  in 

7ng  a^tenancj  tenancy,  as  by  a  gift  over  being  only  to  take  eflFect 

in  common,     the  decease  of  the  survivor  of  several ;  or  after  the  de 

or  deceases  of  prior  legatees  :  but  where,   before  th< 

over,  there  are  previous  gifts  for  life  of  distinct  prop 

it  will  not  be  implied  that  survivorship  was  intended 

This  closes  the  enquiry  as  to  the  modifications  c 

common  law  rules  of  descent  effected  by  the  Stati 

William,  of  which  a  comprehensive  view  can  be  ha 

examination  or  the  table  of  descents.     If  it  be  desu 

consider  more  fully  the  objects  of  the  statute,  an 

gi*ounds  for  the  changes  effected  by  it,  reference  shoiJ 

had  to  the  report  of   the   real   property  commissi 

on  which  chiefly  the  Imperial   Legislature  proceed 

passing  the  Imperial  Act  from  which  ours  is  taken. 

THE  PRESENT  LAW  OF  DESCENT. 

CoDforms  to        The  Statute  of  Victoria,  which  governs  descent  sin 

Statorn^  first  day  of  January,  1852,  is  entirely  subversive  ( 

tribations.      former  system,  and  based  on  the  rules  of  the  civil  lav 

many  respects,  as  hereafter  pointed  out,  it  bears  a 

(a)  Doe  d.  Borwell  v.  A  bey,  1  M.  &  S.  428,  per  Bailey,  J. ;  2  . 
Wills,  3rd  Ed.  700.  See  also  Hatton  v.  Finch,  4  Bea.  186  •,  Re  Dn 
Estate,  19  Bea.  395;  Haddeisey  v.  Adams,  22  Bea.  275;  Cor 
Taaffe,  12  Jr.  Ch.  Hep.  338.  See  notes  to  Morley  ▼.  Bird,  Tod : 
2nd  Ed.  798. 

(6)  Booth  V.  Alington,  3  Jur.  N.  S.  835,  27  L.  .J.  N.  &  pU  1, 1 

(c)  See  notes  to  Morlej  v.  Bird,  supra.  See  also  2  Jar.  Willa,  l 
240  et  seq. 
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resemblance  to  the  mode  of  succession  to  personalty  under 
the  Statute  of  Distributions,  and  many  of  the  decisions  on 
that  statute,  especially  as  to  the  advancement  and  hotch- 
pot clauses,  may  be  applicable  to  this  statute ;  but  in  ap- 
plying the  cases  the  difference  of  language  in  the  two  acts 
hereafter  pointed  out  must  be  borne  in  mind.  This  act  Taken  from 
8e«ii8  to  be  copied  almost  entirely  fix>m  the  revised  act  of  ^^^.^  *^ 
the  State  of  New  York,  and  the  American  decisions  under 
that  act,  and  of  the  laws  of  descent  of  some  other  of  the 
States  of  the  Union  will  be  found  to  be  of  service,  (a). 

SECTION  22. 

ii.  The  following  sectiooH   numbered    from   twenty-three  to  Descents  since. 

•rty-nine,  both  included,  shall  apply  retrospectively  to  the  first  ^*  ^'0/9°'*' 
^T  of  January,  one  thousand  eight  hundred  and  fifty- two  inclu- 
'^e,  and  also  prospectively,  as  the  case   may  be,  and  shall  be 
>Q8trued  as  if  the  same  had  been  passed  on  the  said  first  day  of 
tQuary,  one  thousand  eight  hundred  and  fifty- two.     14,  15  Vic, 

6,  8.  1. 

The  statute  came  into  force  on  1st  Jan.,  1852,  which  fact 
^plains  this  section. 

SECTION  23. 
23.  Wbeneyer  on   or  after  the  first  day  of  January,  in  the  How  real  es- 
MiT  of  our  Lord  one  thousand  eight  hundred  and   fifty-two,  any  )^^ll,?I ^^^a' 
iTvon  shall  die,  seised  in  the  fee  simple  or  for  the  life  of  another  after  let  Jan- 
:    any  real  estate   in   Upfier  Canada,    without   having  lawfully  "||'*^'^®"*'^' 
eviaed  the  same,  such  real  estate  shall  descend  or  pass  by  way  of 
MMsesdion  in  manner  following,  that  is  to  say  : — 

J'iwly — To  his  lineal  descendants,  and  those  claiming  by  or 
mder  them,  per  stirpes  ; 


(a)  The  anther  regrets  that  he  has  had  but  limited  means  of  availing 

wmself  of  the  sources  of  information  referred  to  in  the  text  j  the  Amer- 

^•0  Reports  at  Osgoode  Hall  are  far  from  being  complete,  or  of  recent 

^^  and  the  only  American  text  writers  on  the   law  of  descent  are 

*'^»  Chancellor  Kent  and  Mr.  Washburn,  both  of  whom  treat  of  the 

^jhjeci  in  a  very  cursory  way  in  their  Commentaries  on  the  Law  of  Real 

*^^ny.    The  present  Act  of  New  York  is,  as  far  as  the  author  can 

J**rtain,  in  the  first  Vol.  of  the  Revised  Acts  of  New  York,  p.  751,  and 

^  he  found  at  Osgoode  Hall  in  the  edition  of  Denio  and  Tracey,  Vol.  2, 

E*  l&t.    A  ihort  sketch  of  the  various  laws  of  descent  in  the  different 

*tet  IB  giyen  by  Mr.  Washburn. 
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Secondly — To  his  father  ; 

Thirdly — To  his  mother  ;  and 

FoTkirihly — To  his  collateral  relatives  ; 
Subject  in  all  cases  to  the  rules  and  regulations  hereinafter  [ov- 
scribed.     14,  15  Vic.  c.  6,  s.  1. 

Stat  inolades       It  is  to  be  observed  that  this  section  expressly  includes 
estates  in  fee  estates  'OUT  autre  vie,  and  does  not  include  estates-tail:  the 

Bimple,  pur       ,  «    ,  t         /•  i_   * 

autre  vie,  but  descent  of  the  latter  are  governed  therefore,  as  present^ 
^iXi  or^Btotes  ^^P^^^^^^^,  performam  doni.  Moreover  if  the  legal  estate 
held  in  trust,  is  vested  in*  a  trustee,  then  by  sec.  41  this  act  does  not 
apply  to  affect  the  descent  of  the  legal  estate,  though  by 
sec.  50  the  equitable  interest  of  the  cestui  qui  trust  will 
descend  according  to  its  provisions:  the  reference  to  the 
*'  fortieth  "  section  in  sec.  50,  is  a  misprint  for  "  forty-first" 
Sections  50,  51  &  52,  should  be  referred  to  before  consider* 
ing  other  sections. 

No  longer  Descent  is  no  longer  as  under  the  Statute  of  William  to 

ci^we^^'Do'"  ^®  traced  from  the  purchaser,  or  person  last  entitled;  but 
we  revert  to  the  language  of  sec.  23  is,   that  the  real  estate  of  any 

of ™adugf?om  P^^P^  w^o  s^ll  di®  intestate,  seised  in  fee-simple,  or  for 

person  lastac-  the  life  of  another,  shall  descend,  &c.    The  first  question 

tuft  y  seise     ^j^i^jj^  suggests  itself  on  the  language  of  this  section  is, 

whether  we  are  again  referred  to  the  rigorous  common 

law  rule,  which  was,  that  the  descent  should  be  traced 

from  the  person  last  actuaXly  seised,  and  that  a  mere  seisin 

in  law  did  not  suffice  to  constitute  a  good  root  of  descent, 

According  as   a  seisin  in  deed,  or  its  equivalent,  being  requisite.    Thus  in 

trwed  Vrom  ^  ^^^®  P^**  ^^^^^^^  ^^  ^'  *  bastard  dying  seised,  leavmg  Us 
person  last  wife  and  wife's  brother,  and  B  his  son  and  heir  at  law,  him 
son^iasTen^ti-  surviving ;  assume  that  B  never  was  seised,  and  died  intes- 
tied  will  the  tate :  here,  at  common  law,  as  descent  had  to  be  traced 
to  take  as  heir  ^^m  A  as  last  seised,  the  wife's  relations  could  never  take, 
be  varied—     and  the  estate  would  escheat :  but  had  B  entered,  thento 

instances 

mother's  collateral  relative  might  have  taken  as  heir  to  ber 
son.  Under  the  Statute  of  William,  in  such  case  there 
must  always  have  been  an  escheat,  even  though  B  W 
entered,  on  its  being  shown  that  he  inherited,  and  that  A 
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purchaser  (a).  The  hardship  in  this  instance 
:  removed  here,  but  a  remedy  was  applied  in  Eng- 
2  &  23  Vic.  ch.  35,  sec.  19. 

Ii  a  case,  under  the  Statute  of  Victoria,  the 
would  be  whether  the  mother  could  take  under 
part  of  sec.  28  as  heir  to  B ;  or  whether,  as  B 
uired  seisin,  descent  would  have  to  be  traced  from 
ti/rpa,  and  so  escheat; .  for  it  is  apprehended  that  in 
ae  the  mother  could  not  take  under  sec.  37,  which 
k1  to  the  next  of  kin  to  A  under  the  statute 
utions. 

suppose  A.,  the  purchaser,  seised  in  fee,  to  grant  a 
and  die  seised  of  the  reversion  in  fee,  leaving  his 
I  father  C,  and  wife  D  him  surviving :  here  the 
would  descend  to  the  son  B ;  but  if  he,  B,  died 
be  life  estate,  (in  which  case,  as  before  explained 
ould  not  at  common  law,  for  the  purposes  of 
Lave  acquired  actual  seisin,)  the  question  would 
the  Statute  of  Victoria,  whether  when  tne  estate 
on  became  one  in  possession  on  the  death  of  the 
t,  the  parties  claiming  must  take  A  or  B  as  the 
descent.  If  A  be  taken,  then  the  estate  will  go 
,ther,  under  the  first  part  of  sec.  27 ;  if  B  be 
will  go  to  the  mother  of  B  under  sec.  28,  and  not 
ndfather. 

ideration  of  the  above,  and  other  cases  put  before.  New  Tork  St. 
the  importance  of  the  question.  Sec.  23,  as  regards  """^^  *"  ^^ 
,  appears  to  be  worded  much  as  the  statute  of  the 
New  York  of  1786.     Mr.   Chancellor  Kent,  in 
to  that  statute,  says  (c),  "  The  rule  of  the  com-  Decision  on. 
existed  in  New    York    under  the  statute  of 
^f  1786,  and  the  heir  was  to  deduce  his  title  from 
1  dying  seised.    It  had  been  repeatedly  held,  that 
le  existence  of  a  life  estate,  the  heir  on  whom 
don  or  remainder  was  cast,  subject  to  the  life 


Blackburn  y.  Blackbnrn,  1  Moo.  and  H,  547,  per.  Parke,  B., 
(b)  Ante  p.  127.  (c)  Vol.  4,  ed.  11,  p.  388. 
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estate,  was  not  so  seised  as  to  constitute  him  the  pasa 
fratris  or  the  stirpa  of  descent  if  he  die  pending  the 
estate,and  the  person  claiming  as  heir^must  claim  from  a 
vious  ancestor  last  actually  seised.  If  the  estate  in  fee 
been  acquired  by  descent,  it  was  necessary  that  there  sh 
have  been  an  entry  to  gain  a  seisin  in  deed  to  enable 
owner  to  transmit  it  to  his  heir ;  and  therefore,  if  the  he 
whom  the  inheritance  had  been  cast  by  descent  died  b( 
entry,  his  ancestor,  and  not  himself  became  the  person 
seised,  and  from  whom  the  title  as  heir  was  to  be  dedu 
but  the  New  York  revised  statutes  have  wisely  alterec 
pre-existing  law  on  this  subject." 

The  wording  of  the  New  York  revised  statute  is :  " 
real  estate  of  every  person  who  shall  die  without  devi 
the  same  shall  descend,"  &c.  And  by  the  interprets 
clause  the  term  "  real  estate  "  includes  every  estate,  inte 
or  right :  our  statute  has  adopted  this  interpretation  cl 
(sec.  50),  by  which  the  term  "  real  estate "  is  to  inc 
every  estate,  interest,  and  right,  legal  and  equitable, 
otherwise  than  in  trust  in  fee  simple,  or  for  the  life  of  ano 
We  have  however,  still  retained  the  word  seised  in  se< 
which  is  struck  out  in  the  revised  Statute  of  New  Yor 
The  word  There  can  be  little  doubt  that  by  virtue  of  the  con 

wiih'Jn/ w!rf  r^  hensive  meaning  given  to  the  words  "  real  estate,"  ai 
for  purposes  of  seisiu  is  not  requisite,  and  that  the  word  seised  in  sectio 
*  ^^^^^-  will  be  construed  as  entitled  to   (a)  ;  for   the  word  se 

in  its  strict  sense,  is  inappropriate  to  many  rights,  inte 
and  estates,  which  are  to  descend,  and  would  therefor 
ceive  a  wider  signification  appropriate  to  such  rights:  n 
over  by  section  8  proof  of  entry  by  the  heir  is  dispe 
with  :  still  there  are  no  decisions  in  our  courts ;  our  stf 
differs  as  explained  above  from  the  American ;  and  thi 
sometimes  taken  as  law  in  the  courts  of  the  various  Si 
which  would  not  be  so  taken  here.  Mr.  Washburn 
after  stating  the  rule  at  common  law  as  to  descent  c 


(a)  Washbnm  Rl.  Prop.,  Vol.  2,  2nd  ed.  pp.  405,  410. 
(6)  Washburn  Kl.  Prop.,  Vol.  2,  2nd  ed.,  p.  405. 
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ite  in  remainder  or  reversion  dependent  on  a  freehold 
te  to  be  as  before  expressed  (a),  says  in  reference  to 
i  an  estate,  "  the  law  is  changed  in  several,  if  not  all 
United  States,  and  the  heirs  of  a  reversioner  or 
linder-man  take  as  absolutely  as  if  their  ancestors  were 
ally  seised  of  a  freehold  in  possession,  the  word  seised 
g  equivalent  to  ovming  when  applied  to  such  an 
rest;  a  remainder-man  or  reversioner,  therefore,  becomes 
3per  stock  of  descent,  &c..  f  and  he  refers  to  cases  in 
)ort  of  this,  decided  under  the  Statute  of  1786  above- 
ed.  If  seisin  in  law,  or  mere  right  of  ownership, 
ces  under  the  Statute  of  Victoria  to  constitute  a  good 
>9  of  descent,  as  would  seem  to  be  the  case,  then  it  is 
lar  in  its  effect  to  the  Statute  of  William,  by  which 
ent  is  to  be  traced  from  the  person  last  entitled  ;  the 

difference  being  that  under  the  Statute  of  Victoria 

cannot  shift  the  trace  of  descent  from  the  person  last 

bled  by  shewing  that  he  inherited,  as  you  can  under  the 

ute  of  William. 

he  wording  of  the  23rd  section  requires  explanation,  as  Desoeot  per 

i  somewhat  calculated  to  mislead.     It  enacts  that  the  JS^JJ^^^*' 

te  shall  descend  to  the  lineal  descendants  of  the  person  ▼•»!••  follow- 

seized,  and  those  claiming  under  them,  per  stirpes :  iJJ. 

this  expression  at  the  outset  would  lead  to  the 
pence  that  the  conmion  law  rule  of  succession  j>er 
oes  was  to  be  the  prevailing  feature  in  the  statute, 
reas  it  is  just  the  reverse;  and  it  is  the  civil  law  rule 
accession  per  capita  that  prevails,  and  descent  per 
pes  only  takes  place  as  an  exceptional  case,  as  will  be 
i  in  the  sequel. 

SECTIONS  24,  25  &  26. 

i.  If  the  intestate  shall  leave  several  descendants  in  the  direct  Astodescend- 
of  lineal  descent,  and  all  of  equal  degree  of  consangninity  to  •**■  *°  equil 
ii  intestate,  the  inheritance  shall  descend  to  such  persons  in  consangiiUi- 
■1  ))arts,  however  remote  from  the   intestate  the  common  i^* 
|tte  of  consanguinity  may  be.     14, 15  Y.  c.  6,  s.  2. 

(a)  Ante  p.  127. 
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If  some  ohil-        25,  If  any  one  or  more  of  the  children  of  socli  intesttte  b 

^^d  ^'^^^°*^  living,  and  any  one  or  more  be  dead,  the  inheritance  shall  dmom 

deml  leaTing    to  the  children  who  are  living,  and  to  the  descendants  of  mo 

iuae.  children  as  have  died,  so  that  each  child  who  shall  be  living  sha 

inherit  such  share  as  would  have  descended  to  him  if  all  tl: 

children  of  the  intestate  who  have  died  leaving  issue,  had  bee 

living ;  and  so  that  the  descendants  of  each  child  who  shall  1 

dead  shall  inherit  in  equal  shares  the  share  which  their  parei 

would  have  received  if  living.     14,  15  V.  c.  6,  s.  3. 

I 

Same  rule  as        26.  The  rule  of  descent  prescribed  in  the  last  preceding  seetk 

eeDdant's  in''  ®^*^^  ^PP^^  ^°  every  case  where  the  descendants  of  the  intesUI 
uDequal  de-     entitled  to  share  in  the  inheritance,  shall  be  of  unequal  degrees 

grees  of  con-    conaanffuinity  to  the  intestate,  so  that  those  who  are  in  the  netn 
sanguiDity.  , 

degree  ol*  consanguinity  shall  take  the  shares  which  would  ha 

descended  to  them,  had  all  the  descendants  in  the  same  degree 

consanguinity  who  have  died  leaving  issue,  been  living,  and  so  U: 

the  issue  of  the  descendants  who  have  died,  shall  respectively  ta 

the  shares  which  their  parents  if  living  would  have  received.     1 

15  V.  c.  6,s.  4. 

8.24ezpre88lj      Section  24  expressly  introduces  descent  per  capita  i 

•ctntpereapHa  ^^®  exclusion  of  the  former  system  of  descent  per  stirpe 

when  degrees  Thus  A  dies  seised,  having  had  two  daughters,  both  dew 

iiy  equal,        in  A's  lifetime ;  one  of  which  daughters  left  one  son,  and  th 

other  eleven  sons  :  here  instead  of  the  one  grandson  takio 

one  half,  as  would  be  the  case  tracing  descent  per  sHrpt 

(l>y  force  of  the  4th  canon),  he  will  only  take  equally  wit 

the  others,  viz.,  one-twelfth.     But  it  will  be  observed  th: 

rule  only  applies  when  all  taking  are  of  equal  degrees  * 

but  if  some     consanmiinity :  otherwise  under  section  25,  if  in  the  abo^ 

equal  and        ^^^^^*  ^^  mother  of  the  one  son  had  been  alive  on  the  deat 

others  in  une-  of  A,and  the  mother  of  the  eleven  sons  dead ;  here  asthe  de 

Jk"  n  unSeTs!  <^endant^  of  A  are  in  unequal  degrees  of  consanguinity,  tl 

26  iteeoent      mother  li\'ing  will  take  one  half,  and  the  eleven  sons  of  U 

fX,  parUy'jIer  mother  dead  the  other  half  between  them  all :  the  desoQ 

•^•^  is  partially  ]ter  stiri}€S  and  partially  per  capita  ;  it  is  p 

stirpes  as  between  the  daughter  living  and  the  eleven  aoi 

of  tJie  daughter  dead,  but  it  is  per  capita  as  betwe^i  m 

eleven  sons  among  themselves. 
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Tikis  mixed  aystem  of  desoent  per  stirpes  or  per  capita 
ioooiduig  M  ihe  parties  eniiiled  are  in  equal  or  unequal 
degrees  of  consanguinity  to  the  intestate  is  not  confined  to 
tUs  section,  and  will  be  found  to  pervade  the  act     In- 
iMrituce   per  stirpea  is  admitted  when  representation 
beocHiies  necessaty  to  prevent  the  exclusion  of  persons  in  a 
nmoter  degree,  as  for  instance  when  there  is  left  a  son,  and 
ekildren  of  a  deceased  son,  but  when  all  are  in  equal  degree, 
u  grandchildren,  representation  becomes  unnecessary,  and 
iroold  occasion  ui  unequal  distribution,  and  all  take  per 
capita  (a). 
Take  the  following  case  in  further  illustration  of  tliis  illustration  of 
-    iSth  section ;  assume  that  A  has  three  children,  B,  C,  and  "' 
D ;  (hat  C  and  D  die  in  the  lifetime  of  A,  C  leaving  two 
diildren  and  D  four   children,  and   then   A  dies  seised, 
intestate  :  here  B,  the  surviving  child,  will  take  one-third, 
being  "  such  share  as  would  have  descended  to  him  (by  sec- 
tion 24)  if  all  the  chUdren  of  the  intestate  who  have  died 
having  issue,  had  been  living;  ''the  two  grandchildren,  issue 
ofC,  will  take  per  stirpes  quoad  their  ancestor,  viz.,  one- 
ted,  which  they  will  divide  per  capita  between  them- 
^Ives,  and  each  take  half  a  third  or  sixth  :  and  the  four 
grandchildren,  issue  of  D,  will  take  in  the  same  way,  per 
^Tpes,  their  ancestors  share   one-third,  which  they  will 
^vide  between  them  jper  capita,  and  each  take  a  fourth  of 
*  third,  or  a  twelfth ;  and  this  because  "  the  descendants  of 
^h  child  (of  the  intestate)  who  shall  be  dead,  shall  inherit 
^  ^ual  shares  the  share  which  their  parent  would  have 
'^^ived  if  living."     The  25th  section  applies  only  "  if  any 
*^®  or  more  of  the  ekildren  of  the  intestate  be  living,"  and 
^^  ^here  none  are  living,  but  have  left  descendants  in 
^^C)ual  degrees :  the  latter  case  is  reached  by  the  26th 
"^^ion,  and  by  it  the  rule  prescribed  by  section  25  "  shall 
*Pl>ly  in  every  case  where  the  descendants  entitled  to 
'^^e  shall  be  of  unequal  degrees,  &c. ;"  thus  if  in  the  case 


^,^.)  Ai  to  descent  per  stirpes  and  per  capita^  and  the  grounds  on 
^^th  they  seTeralljr  rest,  see  Yinnins  on  the  Institates^  lib.  3,  tit.  1, 
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last  put,  B,  C,  and  D,  had  been  grand-children,  instei 

children  of  A.  (their  parents  being  dead) ;  section  25  ii 

not  have  applied  to  meet  the  case,  as  no  children  o 

intestate  would  have  been  living  on  the  death  of  the  i 

tate ;  but  by  the  combined  action  of  sections  25  and  2( 

estate  would  go  bs  above  stated.    It  will  be  seen  here 

Md  hotoh  pot  ^^^^  ^  posthumous  child  is  to  be  considered  as  in 

that,  except  in  certain  cases,  the  half-blood  take  eq^ 

with  the  whole  blood  in  the  same  degree :  and  that  a  • 

who  has  been  advanced  shall  bring,  before  participatinj 

advancement  into  hotch-pot. 

Analogy  in  The  course  of  descent,  as  above  mentioned,  is  the  i 

ri  \t^°^d  *^    ^^  ^^^  ^^  ^^  succession  to  personal  property  prescribe 

St.  of  Distri-  the  Statute  of  Distributions  of  Charles,  under  like  cir 

butions.  stances,  i.  e.y  where  an  intestate  dies   leaving  lineal 

ccndants  and  no  widow ;  and  even  if  there  be  a  wi 

.         the  Statute  of  Victoria,  section  41,  expressly  reserves 

widow's  right  to  dower,  which  would  be  one-third  foi 

whilst  the  Statute  of  Distributions  gives  her  one-1 

absolutely. 

SECTION  52. 

Interpretation  52.  Whenever  in  any  of  the  said  twenty-eight  sectioDS  th 
23  to  50^  ***°'  preaaious  "  where  the  estate  shall  have  come  to  the  intesta 
the  [)ai't  *  of  the  father/  or  '  mother,'  "  as  the  case  maj  he 
used,  the  same  shall  be  construed  to  include  every  case  wher 
iuhcritauce  shall  have  come  to  the  intestate  by  devise,  g 
descent  from  the  [)areot  referred  to,  or  from  any  relative  ( 
blood  of  such  parent     14,  15  Vic.  c.  6,  s.  27. 

This  section  is  taken  out  of  its  order,  inasmuch  as  the 
27th,  32nd,  84th,  35th  &  36th  sections  cannot  be  unden 
without  appreciation  of  it  The  prior  sections  spea 
the  estate  **  ci>nnng  to  the  intestate  on  the  part  c 
father/'  or  "  mother,"  as  the  case  may  be,  and  send  Ui 
scent  towards  the  paternal  or  maternal  line  accordi 
preserving  a  relict  of  the  preference  given  by  the 
law  to  the  blood  of  the  purchaser:  section  52  defines  wl 
meant  by  the  expression  in  the  prior  sections  of  *  the  e 
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coming  to  the  intestate  on  the  part  of  his  father/'  or  mother, 
18  including  "devise,  gift,  or  descent  from  the  parents  re- 
fared  to,  or  from  any  relative  of  the  blood  of  such  parents."  It 
win  be  observed  this  section  considerably  alters  and  enlarges  Alters  and  ex- 
themode  by  which  under  the  Statute  of  William,  a  person  mode  and 
was  considered   as  takinc:  an  estate  ex  parte  mater  no,  or  ^^^^f^^^^' 

.  I**?  oy  pur- 

paiema,  as  the  case  might  be :  he  was  V)efore  considered  a,s  chaie. 

80  taking,  in  those  cases  only  where  he  took  by  descent, 

tndng  from  the   paternal   or  maternal  ancestor   as  the 

popchaser;  but  if  (at  least  after  the  Statute  of  William)  he 

took  by  gift  or  devise  from  such  ancestor,  then  the   estate 

was  not  considered  as  descending  to  him  at  all,  but  he  took 

as  purchaser  (a) ,  and  parties  claiming  on  his  death  had  to 

niake  themselves  heirs  to  him  as  the  purchaser,  and  to  no 

oae  else,  and  if  they  could   not,  the  e^itate  would  escheat. 

The  change  effected  in  the  Statute  by  Victoria  is  very  great, 

tt  will  be  seen  by  considering  one  simple  and  common  case  : 

suppose  that  in  the  second  table  of  descents,  the  estate  had  inntance  of 

been  either  devised,  or  riven  to  John  Stiles,  by  his  mother,  change  as  to 

'        ci  ,       .  taking  by  pur^ 

or  any  relative  of  hers  ;  here  under  the  statute  of  William,  ehate  effected 

John  Stiles  would  have  been  considered  not  as  diking  ex  ^^  ®'*^*  ^*^* 

pfirte  laatenia  at  all,  but  as  a  purchaser;  and  the  result  was 

^all  the  paternal  ancestorsand  their  descendants,  however 

^*niote,must  have  failed  before   any  maternal  ancestor,  or 

***y  one  claiming  through  such  could  have  taken.     Now 

however  in  such  a  case,  the  estate  is  to  be   considered   us 

'^ving  descended  ex  parte  viaU^ma,  and  the  paternal  line 

^  excluded  :  except  only  that  if  the  mother  be  dead,  and 

wiere  be  any  brothers  or  sisters  of  the  intestate,  or  any  (»f 

"*cir  descendants,  the  father  will  tiike  a  life  estate  ;  or  if 

"^  mother  be  dead,  and  there  be  no  brothers  or   sisters  of 

"^c  intestate,  or  their  descendants,  then  the  estate  will  go  to 

"^  father ;  and  paternal  are  jx>stponed  to  maternal  uncles 

and  aunts. 

Questions  may  arise  as  to  the  construction  of  sec.  52 
^  "lose  cases  where  the  intestate  has  taken  from  some 
P^n  on  the  paternal  or  maternal  side,   who  in  turn  has 

(a)  See  p.  144* 
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Cweofthe  in- taken  from  the  other  side,  aud  the  question  wonU  h 
taken  from  a  which  side  would  have  preference  in  distribution  of  the  in- 
paternal  rela-  heritance.     Thus,  the  intestate  has  acquired  the  estate  by 
token  from  a  devise,  gift  or  descent,  from  his  mother,  who  acquired  it  in 
maternal  rela-  either  of  those  modes  from  her  husband,  the  father  of  the 
intestate :  the  only  relatives  are  brothers  and  sisters  of  the 
mother,  and  brothers  and  sisters  of  the  father,  and  under 
ss.  32  and  34,  either  side  will  take  to  the  exclusion  of  the 
other,  according  to  whether  the  inheritance  is  to  be  con- 
sidered as  come  to  the  intestate  on  the  part  of  his  fatiier,  or 
of  his  mother.    Again,  if  in  the  case  above  supposed  there 
were  brothers  of  the  half-blood  of  the  intestate  aa  his 
father's  side,  would  the  half-blood  be  excluded  under  sec.  S6; 
in  which  section  however  the  words  "  ancestors"  is  made 
use  of.    Many  other  instances  might  be  put  under  the 
various  sections,  (a)  but  the  above  will  serve  to  elucidate 
the  question.     It  is  apprehended  on  the  language  and  con- 
struction of  the  act  and  the  American  decisions  (b)  that  in 
such  cases  the  person  from  whom  the  intestate  immediately 
takes  is  the  pi^opositua  who  alone  will  be  regarded,  and  that 
you  cannot  change  this  by  shovring  how  the   estate  was 
acquired,  as  you  can  in  cases  of  inheritance  under  section 
4  of  the  Statute  of  William    Thus  where  an  intestate  had 
inherited  from  his  brother,  who  had   inherited  irom  hia 
father,  and  the  intestate  lefl  no  descendants,  ancestors,  or 
brothers  or  sisters,  it  was  held  on  the  New  York  act  and 
the  sections  therein  corresponding  to  ss.  52,  35  and  32,  that 
relatives  on  the  side  of  the  mother  of  the  intestate  were  not 
excluded  in  favour  of  those  on  the  side  of  the  father  (c)- 
A  further  question  is  whether  where  the  intestate  has 
acquired  an  ancestral  estate  by  gift  devise  or  descent  coming 
under  section  52,  alienation  by  him,  which  under  the  old  la^ 
would  have  made  him  a  new  stock  of  descent^  and  also  ^ 
purchaser,  and  deprived  the  estate  of  its  former  hereditary 

(a).  See  remarks  under  a.  36. 

(6).  Curren  t.  Taylor.  19  Ohio  36 ;  Gardner  v.  Collina  2  Peteit 
Snpieme  Court ;    Hjatt  r.  Pugtlej.  33  Barb.  373 :    Prickett  r.  "^ 
3  Ohio  SU  394.  (c).  Hjali  t.  Pngatej,  8ii|iim. 
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I  <Mi  the  paternal  or  maternal  aide  (a)  will  equally 
under  this  act  to  cause  all  consideration  of  the ' 
eing  ancestral  to  be  rejected  (b).  This  question 
ise  in  various  shapes :  thus  if  the  intestate 
the  estate,  there  can  be  no  doubt  that  the  proceeds, 
earmarked,  would  go  as  personal  estate  under  the 
of  Distributions.  If  the  proceeds  were  laid  out  in 
b1  estate,  this  would  have  no  ancestral  quality  in 
inder  no  circumstances  would  there  be  a  preference 
^ral  paternal  or  maternal  side.  It  would  seem  to 
especially  on  applying  the  former  law  (c),  that  the 
ould  be  the  same  if  the  intestate  had  conveyed  to 
e,  and  forthwith,  or  at  any  time  afterwards,  obtained 
^eyance  :  and  consequently  that  there  would  be  the 
lult  if  the  estate  revested  through  the  medium  of 
ute  of  Uses,  as  on  conveyance  by  the  intestate  to  a 
to  uses  to  his  own  use.  If,  however,  the  intestate 
lOt  have  made  disposition  of  his  entire  interest,  but 
)f  a  portion,  leaving  a  reversion  to  come  by  act  of 
limself  and  his  heirs,  it  is  apprehended  this  reversion 
e  imbued  with  the  former  qualities  of  the  estate, 
meaning  of  blood  relationship  and  of  the  words 
blood  of,"  is  considered  in  treating  of  sec.  36. 

SECTION  27. 

I  case  the  intestate  dies  without  lawful  descendants,  and  if  the  mtetiau 
.  father,  then  the  iuheritance  shall  go  to  such  father, —  J^**^*  "j^ 
le  inheritance  came  to  the  intestate  on  the   part  of  his  rights  of  fa- 
and  such  mother  be  liviog ;  and  if  such  mother  be  dead,  ^^^^*  mother, 
ritance  descending  on  her  part  shall  go  to  the  father  for 
the  reversion  to  the  brothers  and  sisters  of  the  intestate 
r  descendants,  according  to  the  law  of  inheritance  by  col- 
«lalives  hereinafter  provided ;  and  if  there  be  no  such 
or  sisters,  or  their  descendants,  living,  such  inheritance 
loe&d  to  the  father.     14,  16  Via,  c.  6,  s.  5. 

Ha  pp.  127,  162,  163. 

I  this  head  see  the  Americaa  cases,  Ghamplin  v.  Baldwin, 
>61.  (c)  See  last  note. 
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S.  27.  if  DO  The  first  clause  provides  that  if  the  intestate  di< 
thrfather^*  without  descendants,  the  inheritance  shall  go  to  the  £sitlier 
takes,  unless  if  living,  unless  the  inheritance  came  to  intestate  on  the 
c»mron"t^he  P*^  ^^  *'^^  mother,  and  the  mother  be  living ;  what  shall 
part  of  the     be  the  descent  in  the  latter  event,  if  the  mother  be  living, 

is  provided  for  not  by  this  section,  but  by  sec.  28. 

Meaning  of         First  however  should  be  explained  what  is  meant  by  the 

^♦1f  the^inheri-  expression  in  this  section  as  to  the  inheritance  coming  to 

tance  come  to  the  intestate  on  the  part  of  his  mother,   and  the  mother 

ihe*p\*r?of"hi8  ^^^^fl'  living.     Taking  the  word  iiiheriiance  in  the  sense  in 

mother  and     which  in  reference  to  descents  it  is  frequently  used  (as  in 

living.''  ^^^    7th    commou    law    canon),   as    referring    to   or  as 

synonymous  with,  course  of  descent,  or  the  descent  iiaelf, 

instead   of  the   subject  matter  thereof,  it   is  difficult  to 

understand  how  an  inheritance  as  such  can  come  to  a  child 

as  from  a  living  mother.     Mr.  Justice  Blackstone  and  others 

express  the  7th   common  law   canon  thus :  "  In  collateral 

inJieritances,  the  male   stocks   shall   be   preferred  to  the 

female,  unless  the  lands  have  descended  from  a  female ;"  in 

sec.  27,  the  word  inheritajice  is  not  used  in  the  sense  in 

which  it  Ls  used  in  the  7th  canon,  but  in  the  sense  in  whicb 

the  word  lands  is  there  made  use  of;  for  the  50th  section 

declares  that  the  word  infieritance  shall   be  understood  tc 

mean  in  the  prior  twenty-seven  sections, "  real  estate ;"  and 

the  52nd  section  declares,  that  the  words  "  where  the  estate 

shall  have  come  to  the  intestate  on  the  part  of  the  fatbei 

or  mother,"  shall  be  "  construed  to  include  every  case  in 

which  the  inheritance  shall  have  come  to  the  intestate  by 

devise,  gift,  or  descent,  from  the  parent  referred  to,  or  anj 

relation  of  the  blood  of  tJie  parent"  (a). 

Instance  of         This  section  may  perhaps  be  best  explained  by  illustm- 

operaUon  of    ^j^^  j^  ^^  ^j^^  ^^^^  ^f  descents.     Thus  assume  John  Stiles 

to  be  actually  a  purchaser  for  money ;  (for  moTiey  is 
said,  because  the  52nd  section,  as  above  explained,  haa 
altered  the  meaning  and  implication  of  the  word  purchaser, 

{U)  See  as  to  blood  relationship  under  American  acts,  and  thata  &tb« 
is  within  the  meaning  of  the  act  of  the  blood  of  a  child,  Cole  v.  Batlejj 
2  Curtis,  C.  C.  562.    See  also  remarks  under  sec.  36  and  sec.  52. 
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as  formerly  understood,  by  excluding  from  it  tlie  case  of  a 

mantaldiig  by  gift  or  devise  from  some  relative  on  the 

&tihei^8  or  mother's  side ;)  in   such  case,  on  John's  death 

without  issue,  the  father  if  living,  would  take  under  the 

first  clause.    The  case  of  the  inheritance  coming  ex  part^ 

tnoferna,  and  the  mother  being  living,  is  provided  for  in 

the  28th  section,  and  that  therefore  is  passed  for  the  present, 

and  the  next  clause  proceeded  to,  viz.,  the   like  case   of 

inheritance  ex  parte  livaterna,  and  the  mother  being  dead, 

«m1  the  father  Geoffrey,  living,  and  also  the  brothers  and 

sisters  of  intestate   of  the   whole   blood,  Francis,  Oliver, 

Bridget,  and  Alice  :  here  the  father  would  take  a  life  astate, 

wmI  the  reversion  would  go  equally  among  the  brothers  and 

asters.    If  also  at  the  time  of  death  of  John,   his   half- 

Wthers  and  sisters  ex  pchrte  Tnaterna  had  been  alive,  Nos. 

38  and  39,  and  also  his  half-brothers  and  sisters  ex  parte 

PfUerna,  Nos.  8,  9  and  9  then,  under  the  36th  section,  the 

J^-blood  ex  parte  materna  would   have   been   entitled 

^ually  per  capita  with  the  brothers  and   sisters  of  the 

whole  blood.     The  half-blood  ex  parte  paterna  would  not 

We  taken,  if  the  estate  came  from  a  maternal  ancestor  : 

descendants  of  any   brothers  and   sisters  deceased  would 

We  taken  per  capita  and  per  stirpes,  as  the  case  might 

'*»  as  explained  in  the  30th  section. 

Under  the  last  clause  of  the  27th  section,  if  the  estate  S.  27.  Last 
c^e  on  the  part   of  the   mother   (a),  and  the    mother,  ^t^'^;^* « 
toothers  and  sisters  of  John,  and  the  descendants  of  such  pane  maiema, 
"^others  and  sisters  were  dead,  then  the  estate  would  go  JrotS^^  ,fnd 
^  the  father,  Geoffrey.     This  latter  again  varies  from  the  sisters  and 
Stat  4  Wm.  IV.,  under  which  in  case  the  estate  really  did  dead^'\he°fa- 
^^8cend  ex  parte  matema,  that  is,  by  descent  to  John,  from  ^^«r  *»*^««- 
^^cy  his  mother,  it  would  not  go  in  fee  to  the  father,  but 
^  Andrew  Baker,  the  father  of  Lucy,  John  Stiles'  mother, 
^^eci  to  the  tenancy  by  the  curtesy  of  John's  father, 
Geoffrey. 

This  27th  section  varies  from  the  Statute  of  Distribu-  Varies  from 
*»oite  in  this ;   that  failing  lineal  descendants,   personalty  ^^[tions^"*"' 

(a)  Sees.  52,  andante  p.  162. 
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goes,  one-half  absolutely  to  the  widow,  and  the  other  half 
to  the  father ;  whereas  under  this  statute,  the  father  takes 
all  absolutely,  subject  to  the  widow's  right  to  one^tiiitd  for 
life,  as  dowress.     If  there  be  no  widow,  the  father  as  beiiig 
in  the  first  degree,  takes  all  personal  estate  absolutely,  with- 
out regard  to  how  the  intestate  acquired  it;  such  regaid  is 
had,  however  in  the  case  of  reality,  for  if  it  came  to  the 
intestate  on  the  maternal  side,  the  father  only  takes  a  lift- 
estate. 

SECTION  28. 

If  there  be  no  28.  If  the  iutestate  shall  die  without  d^sceudants  and  leaving 
father  entitled  qq  father,  or  leaving  a  &ther  not  entitled  to  take  the  inheritaooe 
under  the  last  preceding  section,  and  leaving  a  mother  and  a  brothor 
or  sister,  or  the  descendant  of  a  brother  or  sister,  then  the  inheri- 
tance shall  descend  to  the  mother  during  her  life,  and  the  revenkn 
to  such  brother  or  sister  of  the  intestate  as  maj  be  living,  and  tbe 
descendants  of  such  as  maj  be  dead,  according  to  the  same  law  of 
inheritance  hereinafter  provided  ;  and  if  the  intestate  in  mA 
case  leaves  no  brother  or  sister,  nor  anj  descendant  of  any  brother 
or  sister,  the  inheritance  shall  descend  to  the  mother.  14, 15  Trt 
c  6,  s.  6. 

If  no  descend-      This  section  is  somewhat  explained  by  what  haa  been  wA 

frthe^who     ^^  reference  to  the  27th.     This  section  provides  for  tiie  case 

CAD  take,  but  of  the  father  being  dead,  who  otherwise  would  be  entitled 

th™r  anTeiL^  ^  ^^^  ^^^  inheritance ;  and  also  for  the  case  of  his  being 

ter.  alive,  and  yet  not  entitled  to  take  under  sec  27,  by  reason 

of  the  estate  coming  ex  parte  m/itema,  and  the  mother  or 

collateral  relatives  being   alive.     Thus  assume  that  oa 

John's  death  his  father  Geof&ey  was  either  dead,  or  not 

entitled  to  take  as  above  mentioned,  and  that  the  mother  of 

John,  and  his  brothers  and  sisters,  Francis,  Oliver,  Bridgei» 

and  Alice,  were  alive  :  the  mother  would  take  for  life,  and 

the  brothers  and  sisters  per  capita,  and  descendants  of 

deceased  brothers  and  sisters  would  take  as  provided  for  hi 

the  30th  section.     K  the  brothers  and  sisters,  and  tbif 

descendants,  were  dead,  then  the  estate  would  go  to  th0 

mother.    It  should  be  mentioned  that  all  the  brothers  and 

sisters  of  the  half-blood  would  take  e(]^uall^  with  those  cf 
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3  whole  blood  under  the  36th  section ;  that  is,  if  John 
are  puxchaBer  for  money,  all  the  half  blood  ex  parte 
liema  and  mcUema,  vie,  Nos.  8,  9  and  9,  and  38,  39,  39, 
ould  take  equally  with  the  brothers  and  sisters  of  the 
hde  Uood  :  but  if  John  got  the  estate  ex  parte  patema 
r  imJUma,  then  the  half-blood  only  on  that  side  would 
ike. 

Under  the  Stat  1  James  £L,  ch.  17,  s.  7,  the  personalty  The  right  to 
i  an  intestate  who  leaves  no  father,  wife,  or  children,  will  SkT^e!^  *" 
[0  in  equal  shares  between  his  mother  and  brothers  and 
asteis :  the  above  section  is  on  much  the  same  principle, 
except  that  the  mother  takes  only  a  life-estate  in  all. 

SECTIONS  29,  30,   31. 

29.  If  there  be  no  father  or  mother  capable  of  inheriting  the  And  if  there 

!*tate,  it  shall   descend  in  the  cases  hereinafter  apecified  to  the  ^«  <Q«i^«>* 
„  *  father  nor 

^(uttteral  relatives  of  the  intestate ;  and   if  there  be  several  of  mother. 
^  relatives,  all  of  equal  degree  of  oonsangainity  to  the  intes- 
^t^  ibe  inheritance  shall  descend  to  them  in  equal  parts,  however 
^^&K>te  from  the  intestate  the  common   degree   of  consanguinity 
n»7be.    14,  15  Vic.  c  6,  s.  7. 

30.  If  all  the  brothers  and  sisters  of  the  intestate  be  living,  the  Sacoeeeion  of 
iiberittnce  shall  descend  to  such  brothers  and  sisters  ;  and  if  any  brothers  and 
^  or  more  of  them  be  living   and  any  one  or  more   be  dead,  their  desoend- 
^  to  the  brothers  and  sisters  and  every  of  them  who  are  living,  *°^"- 

^  to  the  descendants  of  such  brothers  and  sisters  as  have  died, 
^  that  each  brother  or  sister  who  may  be  living,  shall  inherit  such 
^  as  would  have  descended  to  him  or  her,  if  all  the  brothers  or 
'^ters  of  the  intestate  who  have  died  leaving  issue  had  been 
^^,  and  so  that  such  descendants  shall  inherit  in  equal  shares 
^  share  which  their  parent,  if  living,  would  have  received.  14 
5  Vic.  c.  6,  s.  8. 

31.  The  same  law  of  inheritance  prescribed  in  the  last  section  Ab  to  such 

iall  prevail  as  to  the  other  direct  lineal   descendants  of  every  desoendanta 

*  ,  in  aneqaal 

Either  and  sister  of  the  intestate,  to  the  remotest  degree,  when-  degrees. 

^  vodi  descendants  are  of  unequal  degrees.    14^15  Via  c.  6,  s.  9 . 

These  sections  assume  there  are    no   lineal    descend- In  oasea  where 
HtB,  &ther,  or  mother,  and  provide  for  cases  of  descent  to  ^nts  iwi?^^' 
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oollaterals       collateral  relatives,  as  brothers,  sisters,  and  their  desi 
***^®*  ants,  as  next  entitled,  and  the  mode  in   which  they 

take.  The  mode  of  taking  hereby  presented  as  rej 
taking  per  stirpes  or  per  capita  is  somewhat  simil 
that  presented  under  sections  24,  25,  and  26  in  referen 
children  of  intestate  and  their  descendants. 

This   section   if  unrestrained    by   subsequent   sec 
would  admit  equally  all  collateral  relaitives  of  eqvtal  de 
of  consanguinity  to  the   intestate,    and   allow  ther 
uncles  and  aunts  to  share  with  nephews  and  nieces,  if ' 
classes  were  the  only  relatives  on  death  of  the  inte< 
Subsequent  sections  control  and  explain  this  section 
ever.     The    principle    on    which    they   proceed  is, 
collateral  kindred  claiming  through  the  nearest  anc< 
are  to  be  preferred  to  collateral  kindred  claiming  thr 
a  common  ancestor  more  remote.     The  claim  of  the  ne] 
is  through  the  father  of  the  intestate,  that  of  the  \ 
through  the  grandfather. 
Husband  and       The  unity  in  law  of  husband  and   wife  will  not 
wife  may  each  apprehended,  prevent  each  taking  the  several  portions 
would  respectively  have  been   entitled   to   if  unmai 
Thus  if  a  nephew  of  the  intestate,  son  of  his  deceased  brt 
should  intermarry  with  his  cousin,  daughter  of  an 
deceased  brother,  niece  of  the  intestate,  and  ther^  si 
be  other  nephews  and  nieces,  the  husband  and   iivife 
each  take  a  share  (a).     The  same  principle   applies  i 
section  35,  as  to  uncles  and  aunts. 
Instance  of        An   illustration   of  the   mode   of  descent   under 
these^ec^"  ^'  sections  may  be  made  thus :  assume  John  to  have 
leaving  him  surviving  only  his   brother   Francis ;  ar 
and  B,  two  sons  of  his  brother  Oliver ;  and  D,  and  E 
grandsons  of  Oliver  by  a  deceased  son  of  his,  C.     He 
the  claimants  are  collateral  relatives  of  unequal  degre 
consanguinity  to  intestate,  being  one  brother,  two  nepl 
and  two  grand-nephews ;  and  a  mixed  descent,  per  ti 
and  per  capita  takes  place ;  per  stirpes  in  dividing  bet' 

(a)  Knapp  v.  Windsor,  6  Gush,  156. 
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h  uneqiial  degrees,  per  capita  between  the  equal  degrees, 
rhus  A  and  B  between  themselves  shall  take  equally,  so 
kbo  shall  D  and  £ ;  but  taking  A  and  B  together  as  of 
mt  das8,  and  D  and  E  together  as  of  another  class,  they 
iake  unequally  as  being  of  unequal  degrees  of  consanguinity 
;o  intestate.  The  result  of  the  above  is  that  Francis  takes 
me-half ;  A  and  B  two-thirds,  or  each  one- third  of  another 
lalf ;  and  D  and  E  one-third,  or  each  one-sixth  of  such 
lalf ;  in  other  words,  Francis  six-twelflhs,  A  and  B  each 
wo-twelfths,  and  D  and  E  each  one-twelfth. 

The  mode  of  descent  prescribed  by  these  sections  agrees  Comparison 
iomewhat  with  the  prior  law,  except  that  under  the  latter  an^Vtatutrof 
lie  eldest  brother  and  his  lineal  descendants  took  by  the  Distributions, 
ftw  of  primogeniture  to  the  exclusion  of  younger  brothers 
umI  their  descendants,  and  it  was  only  among  females  that 
jqual  division  took  place ;  and  the  half-blood  were  not  ad- 
mitted as  favourably  as  now  by  section  3G.  It  agrees  also 
'^ththe  Statute  of  Distributions  with  these  exceptions; 
8t  That  as  to  personalty,  the  widow,  if  any,  will  take  a 
noiety  absolutely,  and  the  residue  go  to  the  brothers  and 
i^rters ;  whilst  as  to  realty,  the  brothers  and  sisters  now 
«ke  all,  subject  to  the  right  of  dower  of  the  widow,  viz., 
we-third  for  life ;  2nd.  Under  that  statute  the  right  of 
^reBentation  is  confined  to  children,  and  under  the  Sta- 
^  of  Victoria  extended  to  descendants  of  the  brothers 
^  sisters  deceased,  of  the  intestate.  Both  statutes  also 
*<)8tpone  grandfather  and  grandmother  to  brothers  and 

• 

i^rs,  though  all  are  in  equal  degree. 

SECTION  32. 

32  If  there  be  do  heir  entitled  to  take  under  any  of  the  pre-  If  there  be  no 

"diDff  ten  sections,  the  inheritance,  if  the  same  shall  have  come  ^^^^  °?.^*'  ^* 

,  1111  preceding 

'  toe  intestate  on  the  part  of  his  father,  shall  descend  :  sections. 

fvnUy. — To  the  brothers  and  sisters  of  the  father  of  the  in  tes- 
te iu  equal  shares,  if  all  be  living ; 

Secondly, — If  one  or  more  be  living,  and  one  or  more  have  died 
aviBg  issue,  then  to  such  brothers  and  sisters  as  are  living,  and 
the  descendants  of  such  of  the  said  brothers  and  sisters  as  have 
^in  equal  shares; 
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TAtrc^,— If  all  siiok  brothem  AKdainlen  have  died,  tbenioilaii 
descendants ;  and  in  all  suck  caaes  the  inheritanoejahall  deaoeod 
in  the  same  manner  aa  if  all  such  broihers  and  aistera  had  been 
the  brothers  and  sisters  of  the  intestate.     14,  15  Via  c.  6,  a  lOi 

When  DO  de-       This  section  provides  for  cases  previously  unprovided  for 

ther^mothe^*  viz.,  cases  in  which  the  intestate  leaves  no  issue  or  &ther 

brothers  or     mother,  brother  or  sister,  or  their  descendants,  and  assumes 

ufeir'descend-  ^^^  ©state  to  have  come  ex  parte  paterna.    In  such  case 

ants,  and  es-  under  the  Statute  of  William,  the  estate  would  have  gm 

narUpaurwi,  ^  George  Stiles,  the  grandfather;  and  at  common  ki 

nnoies  and      would  have  gone,  not  to  George,  but  to  his  children,  vii 

^urna  t^e.   ^^©  brothers  and  sisters  of  the  father  of  the  intestate,  (No 

11,)  by  primogeniture.     The  present  section  adheres  to  tlu 

preference  formerly  given  to  the  blood  of  the  purchasei 

and  sends  the  estate  also  in  the  same  way  as  the  commoi 

law,  except  that  it  does  not  go  by  primogeniture,  but  to  al 

equally.     Under  the  second  clause  of  this  section  it  will  b 

seen,  that  it  does  not  very  distinctly  appear  whether  th' 

descendants  of  such  brothers  or  sisters  as  are  dead  take,  pe 

stirpes  or  per  capita,  with  the  surviving  brothers  an< 

sisters ;  it  would  seem  however,  that  by  force  of  clause ! 

they  would  take  per  stirpes  or  per  capita  according  to  th 

degrees  of  consanguinuity,  in  the  same  manner  as  hefor 

explained  in  regard  to  children  or  brothers  of  the  intestate 

and  their  descendants.    • 

Comparison         This  section,  and  those  following  vary  in  principle  bed 

DistriboHons.  ^®  course  of  succession  under  the  Statute  of  Distribution 

under  which  the  grandfather  or  grandmother  would  exdud 

the  uncles  and  aunts,  the  latter  being  in  the  third  and  tii 

former  in  the  second  degree  to  intestate  (a).     The  Statu! 

of  Victoria,  however,  postpones  all  lineal  ancestors  beyoo 

the  father  and  mother,  (unless,  indeed,  they  can  take  uod< 

section  37)  ;  and  in  preference  to  a  grandfather  or  gnuv 

mother,  will  give  the  estate  to  even  a  remote  descendii 

of  an  uncle  or  aunt;  a  variance  from  the  law  of  persooatt 

which  appears  at  first  sight  somewhat  harsh,  but  may  1 

(a)  Antepp.ll7jl34. 


«« 
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justified  on  the  ground  taken  by  Lord  Hardwicke  (a),  "that 
H  would  be  a  great  inconvenience  to  carry  the  portions  of 
duldren  to  a  grandfather,  who  must  be  supposed  to  have 
been  provided  for,  and  may  probably  be  in  a  dying  condi- 
tion and  not  want  it;  and  it  would  be  contrary  to  the  very 
natare  of  provisions  among  children,  as  every  child  may  be 
said  to  have  spes  accreacendi"  The  case  before  Lord  Hard- 
wicke was,  it  is  true,  a  case  wherein  the  contest  was  be- 
tween a  grand&ther  and  a  brother  of  an  intestate,  both  of 
whom  by  the  civil  law  mode  of  computation  are  ip  equal 
degree  to  the  intestate,  and  therefore  in  strictness  entitled 
to  equal  shares;  still  the  reasoning  applies  to  uphold  the 
equity  of  this  section,  and  there  can  be  little  object  and 
much  inconvenience  in  giving  the  estate  for  a  probably 
brief  period,  to  an  infirm  and  aged  grandsire  whose  wants 
•wi  capacity  to  enjoy  may  be  small,  and  on  whose  death 
Ae  estate  might  shortly  have  to  be  submitted  to  another 
ieacent. 

SECTION  33. 

33.  If  there  be  no  brothers  or  sisters,  or  any  of  them,  of  the  Further  pro- 
ber of  the  intestate,  and  no  descendants  of  such  brothers  or  ▼isioo. 
Qsten,  then  the  inheritance  shall  descend  to  the  brothers  and 
*i>ter8  of  the  mother  of  the  intestate,  and  to  the  descendants  of 
1^  of  the  said  brothers  and  sisters  as  have  died,  or  if  all  have 
wi,  then  to  their  descendants,  in  the  same  manner  as  if  all  such 
bitithers  and  sisters  had  been  the  brothers  and  sisters  of  the  father. 
Hl5Va  6,  s.  11. 

This  section  provides  for  cases  not  before  provided  for,  paiUng  pater- 
^1  the  case  of  no  lineal  descendants,  father,   mother,  "^^uncies  and 
'^^oiher,  sister,  or  uncles  or  aunts,  ex  parte  patema,  or  their  their  descend- 
^^■cendants,  and  the  estate  cominir  ex  parte  patema;  in  *°^8»  **>•  "w- 
^ea  case  the  estate  is  to  go  to  the  uncles  and  aunts  ex  parte  cases  of  auces- 
**<»ferna  and  their  descendants,  as  if  they  had  been  uncles  eluie*'*^*' 
•^  aunts  ex  pa/rte  paterna.    Thus,  the  issue  of  Andrew 
^  Esther  Baker  (No  41)  would  take.     This  is  a  great 
^^^fringemeut  on  the  prior  law,  for  under  it  those  claiming 

(a)  3  Atk.  762. 
24 
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ex  parte  mcUema  could  never  take  till  the  whole  pal 
lino  were  exhausted. 

'  SECTION  34. 

Farther  pro-        34.  In  all  cases  not  provided  for  by  the  twelve  next  pcec 

▼ision  if  the     sections,  where  the  inheritance  shall  have  come  to  the  int 

ostato  oame 

by  the  mo-      on  the  part  of  his  mother,  the  same,  instead  of  desoendii^  1 

ther*8  side.      brothers  and  sisters  of  the  intestate's  father,  and  their  des 

ants,  as  prescribed  in  the  preceding  thirty-second  section, 

descend  to  the  brothers  and  sisters  of  the  intestate's  mother 

to  their  descendants,  as  directed  in  the  last  preceding  sec 

and  if  there  be  no  such  brothers  and  sisters  or  desoendan 

them,  then  such  inheritance  shall  descend  to  the  brothen 

sisters,  and  their  descendants,  of  the  intestate's  father,  as  b 

prescribed.     14,  15  V.  c.  6,  s.  12. 

Esute  coming      Section  34  provides  for  failure  of  lineal  descendant 
**''*"'^*'"^^f"  father  and  mother,  of  brothers  and   sisters  and  theii 

fia,  matertiM 

uncles,  &c.,    scendants,  where  the  estate  comes  ex  parte  matema. 

pattmai  ^®  ^^®  Same  as  provided  for  under  the  32nd  and  33rd  sect 
except  that  under  those  the  estate  is  assumed  to  con 
jxtrte  pate)*na.  The  descent  under  the  34th  sectio 
governed  by  the  same  principle  as  under  the  32nd  and  I 
but  as  the  estate  comes  ex  parte  materiia,  it  goes  fin 
uncles  and  aunts  on  the  maternal  side  and  their  desc 
ants,  and  if  none,  then  to  uncles  and  aunts  on  the  pat< 
side  and  their  descendants,  per  stirpes  or  per  capito 
the  principles  before  mentioned,  according  as  the  heirs 
or  are  not  in  equal  degrees  of  consanguinity. 

SECTION  35. 

If  it  oame  nei-      ^^*  ^^  cases  where  the  inheritance  has  not  come  to  the  J 

ther  OQ  fa-      tate  on  the  part  of  either  the  fether  or  the  mother,  the  inheri 

tber*8  side.      ^^^  descend  to  the  brothers  and  sisterB  both  of  the  iathei 

mother  of  the  intestate  iu  equal  shares,  and  to  their  descend 

in  the  same  manner  as  if  all  such  brothers  and  sisters  had 

the  brothers  and  sisters  of  the  intestate.      14,  15,  Y.  c  6|  i 

If  esute  came      Under  the  35th  section  if  the  estate  came  neither  ex  % 
P€h$  puuma  P^^^wa  or  motei'na,  as  if  the  intestate  were  a  puid: 
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for  money,  or  hy  gift  from  no  relative,  then  no  preference  or  mauma, 
is  given  on  either  side,  but  the  uncles  and  aunts  and  their  ^^n^][iVjn 
desceadants  on  both  sides  take  together :  the  descendants  to  collaterals 

1  i«  ,  •  '^  j.i_  V  on  either  aide. 

tftloJDg  per  stirpes  or  per  capita  as  the  case  may  be :  a 
further  infriiigement  on  the  prior  law  which  would  have 
postponed  the  maternal  relative& 

Before  leaving  the  right  of  inheritance  of  uncles  and  Right  under 
■ants,  it  may  be  remarked  that  they  are  placed  by  this  fributbns  ' 
itfttute,  in  one  respect,  in  a  more  fiEtvorable  position  than 
under  the  Statute  of  Distributions ;  for  under  the  latter 
tbey  are,  as  in  the  third  d^ree,  postponed  to  grandfathers 
tod  grandmothers  who  are  in  the  second  degree.  On  the 
oftlier  band  the  Statute  of  Victoria  postpones  them  to 
brothers  and  sisters  of  the  intestate  and  their  descendants, 
whilst  as  to  personalty  they  take  equally  with  nephews  and 
oidoes  of  the  intestate,  as  being  in  the  same  degree. 

SECTION  36. 
36.  Relatives  of  tlie  half  blood  shall  inherit  equally  with  those  Half-blood  to 

«         • .  I 

of  the  whole  blood  in  tho  same  degree,  and  the  descendantH  of  such  ^hoie  blood 

i^BlstiveB  shall  inherit  in  the  same  laanner  eh  the  descendants  of  uoless  estate 

4e  whole  blood,  unless  the  inheritance  came  to  the  intestate  by  <>»»"•  from  w^- 
•  ,  oestor* 

went,  devise  or  gift  of  some  one  of  his  ancestors  ;  in  which  case 

d  those  who  are  not  of  the  blood  of  such  ancestors  shall  be  ex- 

from  such  inheritance.     14,  15,  Y.  c.  6,  a  14. 


In  reference  to  section  36,  it  will  be  observed  that  if  the 
intestate  were  the  purchaser  (in  the  strict  sense  of  the  word), 
'datives  of  the  half-blood,  both  on  the  paternal  and  mater- 
^  side  would  take  equally  with  relatives  of  the  .whole 
Wood  in  the  same  degree.    This  was  a  double  infringement  ^^^^J^^l^^ 
^  the  prior  law,  since  as  before  explained,  under  it  where  inugvmeut  oi 
*ke  intestate  was  purchaser,  the  relatives  of  the*haJf-blood  '*"*  *''**  ^*^- 
<A  tlie  mother's  side  were  postponed  till  failure  of  all  the 
^"^  paternal  and  female  paternal  ancestors  and  their  de- 
^^dants ;  and  those  of  the  half-blood  on  the  paternal  side 
^«re  admitted  only  after  failure  of  those  of  the  same  degree 
of  the  whole  blood  and  their  descendants :  but  under  section 
^  if  the  intestate  were  purchaser,  and  bad  brethren  of  the 
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half-blood  on  the  father's  and  mother's  side,  and  a  brother 

of  the  whole-blood,  the  latter  would  only  share  cquiJly 
bat  accords  with  all  the  others.  This  accords  with  the  Statute  of  Dis- 
DUtribiitions  tributions,  under  which  also  no  distinction  is  made  as  to 

how  the  intestate  acquired  the  property. 
Bat  if  estate       If  however  the  estate  came  to  the  intestate  by  descent^ 
an™«^or  ^the*°  ^^^ise^  Or  gift,  froTYi  8ome  one  of  his  ancestors,  then  thow 
half  blood  not  who  are  not  of  the  blood  of  such  ancestor,  are  to  be  ex- 
excluded!        eluded  from  the  inheritance  ;  which  latter  rule  would  seem 

to  be  somewhat  harsh  in  a  case,  for  instance,  where  the  next 
Only  refers  to  heirs  would  be  very  remote.  And  here  also  it  may  be  re- 
estate  coming  nia^ij^ej  i^hat  this  section  is  not  worded  as  the  other  sedioiiB 

from  an  ances- 
tor, not  from   are  when  alluding  to  estates  ex  parte  patema  or  matema, 

Uve'ot^iLncL^'  ^  ^^^  ^^^^  ^^Y  ^®'  "  when  the  estate  shall  have  come  to 
tor,  as  other  the  intestate  on  the  part  of  the  father,"  &c.,  which  would 
include,  by  force  of  the  52nd  section,  any  gift  or  devise  fr(M 
any  relative  of  the  blood  of  the  father  or  mother,  but  the 
section  refers  only  to  the  estate  coming  firom  an  anceitoff 
and  is  not  touched  by  section  52. 

a 

Sense  of  word      In  the  United  States,  however,  it  has  been  held  that  the 
ancestor,         word  "  ancestor  "  is  not  to  be  construed  in  its  strict  sense, 
and  that  a  younger  brother  may  be  the  ancestor  of  hi* 
elder  brother.     Thus  E  P  purchased  certain  lands,  and  died 
intestate,  leaving  I  P  and  J  P  his  sons  and  heirs,  and  R 
his  widow,  married  again.     Before  birth  of  issue  of  tb^ 
second  marriage,  I  P  died  intestate,  and  without  issue;  J 
P  inherited  to  him  and  afterwards  died  intestate  withoa* 
•      issue.    At  the  time  of  his  death  there  was  issue  of  the  second 
marriage.     It  was  held  that  I  P  was  the  ancestor  of  J 
P,  and  that  on  death  of  J  P  his  half-brother  tooktb^ 
moiety  descended  from  I  P  (a).     It  must  be  observed,  hoW" 
ever,  that  this  decision  was  not  on  such  sections  as  tfc^^ 
36th  and  52nd,  which  have  in  them  the  difference  of  Ul^' 
guage  above  pointed  out,buton  a  claiuse  regulating  descenti^ 
general  terms,  as  in  section  23,  and  the  language  was,  "whi5*^ 
any  person  shall  die  intestate  having  title,  &c.,  which  tifcS^ 


(a)  Prickett  y.  Parker^  3  Ohio,  394, 
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shall  have  come  to  the  intestate  by  descent,  devise,  or  gift 
from  any  ancestor,  such  estate  shall  descend,  &c." 

There  is  in  the  latter  part  of  this  section  a  mistake  in  Mistake  in  re- 
referring  to  ancestors  in  the  plural.  The  American  Stat-  g^^/jn  the" 
utes  refer  only  to  the  ancestor  from  whom  the  estate  has  **>•  plural, 
come,  and  whose  blood  is  requisite  in  the  half-blood  seek- 
ing to  inherit.  It  is  manifest  that  the  following  observa- 
tions of  a  learned  American  judge  (whose  able  judg- 
ment on  a  statute  very  similar  to  this  is  worthy  of 
great  consideration),  apply  with  additional  force  where 
ucestors  generally  are  referred  to,  instead  of  (as  in  the 
ease  before  him)  the  particular  ancestor  from  whom  the 
estate  has  come.  He  says  (a) :  "  Soaring  on  the  wings  of 
fimcy,  remembering  only  that  all  mankind  are  descended 
from  the  same  common  parents,  with  the  aid  of  genealogi- 
cal tables  sufficiently  extensive,  and  of  a  herald  who  is 
JWfiter  of  his  art,  the  blood  of  the  first  purchaser  would 
liave  indeed  no  bounds  but  the  veins  of  all  mankind  "  (6). 
The  question  before  the  court  was  whether,  where  the 
intestate  had  inherited  from  her  mother,  who  had  inherited 
from  the  intestate's  grandfather,  the  half-brethren  of  the 
intestate,  being  children  of  her  father  on  his  first  marriage 

(ft)  Doe  d.  Delaplaine  v.  Jones,  3  Halstead,  340.     See  also  as  to  half-  The  half- 
^lood,  and  that  "toe  blood"  of  the  ancestor  includes  his  relations  of  the  blood, 
^blood;  2  Pet.  68;  5  Whart.  477;  2  Hals  340;  14  N.  Y.  Rep.  235. 

(&)  Consideringly  the  statistics  as  to  illegitimacy,  it  is  to  be  feared  that 
'^  the  Rojal  College  of  Heralds,  and  Uarter,  Ljon,  and  Ulster  Kin^rs- 
>WinoB,  though  aided  by  genealogical  tables  extending  to  the  first 
geological  period,  wonla  be  bafflea  bj  manj  a  bar  sinister,  and  the 
"i^  common  law  mle,  qui  ex  damnato  coitu  nascuntur  inter  liberoa 
*^  cmnputentwr.  Blackstone  states,  as  such  '*  have  no  legal  ancestors, 
^  can  have  no  collateral  kindred,"  indeed  he  says,  **  they  have  no 
olood  in  them,"  which  remark  is  considerably  opposed  to  the  nnlimited 
*BMNiiit  of  blood  ascribed  to  a  first  purchaser  by  the  learned  American 
Judge ;  a  purchasing  bastard,  as  nuUitu  JUiutf  bein^j  necessarily  a  first 
P^fchaaer.  The  consequence  is,  so  many  purchasing  bastards  there 
11**^  been,  so  many  persons  are  there,  who,  according  to  the  common 
'^^  «8  regards  descent  and  blood  relationship,  occupy  the  position  of 
gy  fint  parents ;  they  '^  have  no  legal  ancestors,  they  can  have  no  col- 
'*tsrsl  kiflidred."  Oo  an  escheat  also  at  common  law,  in  the  case  of  an 
IJ^ted  felon,  "  The  channel  which  conveyed  the  hereditary  blood  from 
^  Ancestor  to  him,  is  not  only  exhausted  for  the  present,  bnt  totally 
^'^"iined,  and  rendered  impervious  for  the  future.'' — 2  Blackstone,  254. 
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As  to  blood 
relationship. 


If  there  be 
failure  of 
heirs  the  rales 
under  Statute 
of  Distribu- 
tion goTern. 


Co-heirs  to 
take  as  ten- 
ants in  com- 
mon. 


with  the  intestate's  sister,  could  inherit  in  preferenc 
uncles  of  the  intestate,  brothers  of  her  mother.  The  C 
held  that  the  blood  relationship  of  the  half-blood  to 
intestate's  mother  could  be  made  out  by  tracing  bad 
her  father,  the  common  ancestor. 

In  the  same  case  also  one  learned  Judge  said  :  "  If  i 
answered  that  the  half-blood  must  not  look  back  so  & 
Adam  or  Noah,  it  is  all  I  want,  for  then  aome  restrictu 
admitted  to  be  implied,  and  the  only  dispute  will  be  i 
that  restriction  is.  I  contend  for  the  restriction  of  jn 
mity  as  established  by  the  Legislature  in  the  Act  cone 
ing  descents ;  such  is  a  legal  restriction,  and  will  make 
proviso  (excluding  the  half-blood  not  of  the  blood  of 
ancestor. — Ed.)  yield  us  a  sensible  and  a  practicable  r 

Under  a  statute  directing  that  the  "  estate  shall  g 
the  kin  next  to  the  intestate,  of  the  blood  of  the  pe 
from  whom  such  estate  came  or  descended"  to  the  inteff 
it  was  held  that  a  father  is  of  the  blood  of  his  daug 
within  the  Act,  and  the  maternal  grandfather  of  the  ii 
tate  would  take  an  estate  descended  to  the  intestate  f 
her  mother,  to  the  exclusion  of  brothers  and  sisters  of 
mother  (a). 

SECTION  37. 

37  On  failure  of  heirs  under  the  preceding  rules,  the  in 
tance  shall  descend  to  the  remaining  next  of  kin  of  the  intes 
according  to  the  rules  in  the  English  Statute  of  Distributii 
the  personal  estate.  14,  15  Y.  c.  6,  s.  15. 

The  mode  of  distribution  under  this  Act  is  given  I 

after  (6). 

SECTION  38. 

38.  Whenever  there  shall  be  but  one  person  entitled  to  in 
according  to  the  provisions  of  the  twenty-second  and  folio 
sections  of  this  Act,  he  shall  take  and  hold  the  inheritance  so! 
and  wherever  an  inheritance,  or  a  share  of  an  inheritanoe^ 


(a)  Cole  y.  Battej,  2  Curtis  C.C.  562 ;  see  also  as  to  blood  rsIatiQi 
Gardner  v.  Collins,  2  Peters  68 ;  Ohamplin  v.  Baldwin,  1  Wi^ 
p.  177  :  and  as  to  ancestral  estates,  see  remarks  under  s«  62. 

(6)  Post  p.  204. 


Con.  9rAT  Cr.  82— SsimoNs  37,  38, 39,  40,  41.  191 

ioend  to  sereral  penoiM  under  such  proyisioiiB,  they  shall  take 
tommts  in  common,  in  proportion  to  their  respective  rights. 
U5  V.  c  6,  8.  16. 

Section  38  in  providing  that  an  estate  shall  descend  to  Anouls  des- 
iore  than  one  as  tenants  in  common,  virtually  abolishes  cena^.*^^""^ 
ascent  in  co-parcenary. 

SECTIONS  39,40,41. 

39.  Descendants  and  relatives  of  the  intestate  begotten  before  Desoendants, 

iB  death,  but  bom  thereafter,  shall  in  all  cases  inherit  in  the  ^^'*  ^^^,    . 

1*1  1      1  i.  i.    1      .      ^^^  death  of 

me  manner  as  if  they  had  been  bom  in  the  lifetime  of  the  m-  mtettau,  to 

atste  and  had  survived  him.     14,  15  V.  c.  6,  s.  17.  inherit. 

40  Children  and  relatives  who  are  illegitimate  shall  not  be  en-  Illegitimate 
tied  to  ioherit  under  any  of  the  provisions  of  this  Act.      14,15  P«^^?^  "^^^  ^ 
'.a6,8.  18. 

41.  The  estate  of  the  husband  as  tenant  by  the  curtesy,  or  of  Curtesy,  dow- 
widow  as  tenant  in  dower,  shall  not  be  affected  by  any  of  the  pro-  ^  w>d  estates 
'mm  of  the  last  preceding  nineteen  sections  of  this  Act,  nor  shall  will  excepted. 
16  aame  affect  any  limitation  of  any  estate  by  deed  or  will,  or 
&7  estate  which,  although  held  in  fee  simple  or  for  the  life  of 
■Mther,  is  so  held  in  trust  for  any  other  person,  but  all  such  es- 
^  shall  remain,  pass  and  descend,  as  if  the  last  nineteen  sections 
r  tbis  Act  numbered  from   twenty- two  to  forty  hoth  included, 
Kd  not  been  passed.     14,  15  Y.  c  6,  s.  19. 

Section  41  expressly  excepts  estates  vested  in  trustees.  Estates  Tested 
l^B  whole  inconvenience  of  partible  inheritances  in  making  excep?ed7roin 
title,  would  result  without  any  benefit,  if  the  act  had  not  the  act. 
^pted  these  estates.    The  interests  of  the  ceatuia  qui 
"'w^, however,  under  section  50  will  descend  under  the  act: 
ie  reference  in  that  section  to  section  40  is  a  mis-print,  it 
«>uld  refer  to  41. 

SECTIONS  42,  43,  44,  45. 

*2.  If  any  child  of  an  intestate  shall  have  been  advanced  by  c^ge  of  child- 
^  intestate  by  settlement,  or  i)ortion  of  real  or  personal  estate,  ^^^  ^^^  ^f^^^ 
f  Wth  of  them,  and  the  same  shall  have  been  so  expressed  by  yl  Mttlemwit, 
^  intestate  in  writing  or  so  acknowledged  in  writing  by  the  &o. 
^  the  value  thereof  shall  be  reckoned,  for  the  purposes  of  this 
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section  only,  as  part  of  the  real  and  ]>er80Qal  estate  of  suck  iniei- 
tate  descendable  to  his  heirs,  and  to  be  distributed  to  his  next  of 
kin  according  to  law  ;  and  if  such  advancement  be  equal  or  su- 
perior to  the  amount  of  the  share  which  such  child  would  be  en- 
titled to  receive  of  the  real  and  personal  estate  of  the  deceased,  n 
above  reckoned,  then  such  child  and  his  doscendants  shall  be 
excluded  from  any  share  in  the  real  and  jiersonal  estate  of  tiie 
intestate.     14,  15  Y.  c.  6,  s.  20. 

If  such  ad-  43.  If  such  advancement  be  not  equal  to  such  share  each  child 

Tanoement  be  ^jj^j  j^jg  descendants  shall  be  entitled  to  receive  so  much  ouly  of 
not  eqaal.  .  • 

the  personal  estate,  and  to  inherit  so  much  only  of  the  real  estite 

of  the  intestate,  as  shall  be  sufficient  to  make  all  the  shares  of  the 

children  in  such  real  and  personal  estate  and  advancement  to  be 

equal,  as  near  as  can  be  estimated.     14,  15  Y.  c.  6,  s.  21. 

Value  of  pro-  44.  The  value  of  any  real  or  personal  estate  so  advanced  shiH 
perty  adTano-  y^  deemed  to  be  that,  if  any,  which  may  have  been  acknowledged 
mated.  by  the  child  by  any  instrument  in  writing,  otherwise  such  valoe 

shall  be  estimated  according  to  the  value  of  the  property  when 

given.     14,  15  Y.  c.  6,  s.  22. 

Education,  45.  The  maintaining  or  educating,  or  the  giving  of  money  to  t 

&c.,  not  ad-     child,  without  a  view  to  a  portion  or  settlement  in  life,  shall  not 

be  deemed  an  advancement  within  the  meaning  of  this  Act     Ht 

15  V.  c.  6,  8.  23. 

Precaution  re-  The  provisions  of  these  sections  shew  the  necessity  of 
purohaae'from  pi*^<^«^^i*ii<^i^  ^^^  enquiry  as  to  advancement  on  purchase  firom 
co-heir.  one  claiming  as  co-heir. 

New  York  act.  These  sections  are  as  those  of  the  New  York  revised  Act 
((()  with  this  exception,  that  the  latter  does  not  require 
any  writing  as  e\ndence  of  the  advancement.  The  Statute 
of  Distributions  has  somewhat  similar  provisions,  as  will  be 
hereafter  explained. 
American  Under  the  the  Statutes  of  Descent  and  of  Distribution  of 

decisions.  jH^rsiuialtv  (b)  in  New  York,  the  rule  required  by  equity, 
and  that  intended  by  the  statutes  is,  that  advancement 
made  by  real  estate  should  go  first  against  real  estate  de* 

(a)  See  ante  p.  167  as  to  this  Act. 

(h)  2  Rev.  Stat  N.  Y.,  p.  97,  seeed.  bj  Denio  and  Trace/ at  Osgood* 
HiJl  Tol.  2,  p.  283. 
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ided,  and  be  charged  on  the  shares  of  heirs,  and  against 
se  who  represent  those  shares ;  while  on  the  other  hand 
ancements  made  in  personal  estate,  or  money,  should  be 
ounted  for  in  the  distribution  of  the  personalty,  and  be 
jged  on  the  next  of  kin  as  such,  and  on  the  ^harea 
ich  they  represent  (a). 

't  would  seem  that  these  sections  will  not  apply  unless  Do  these  sec- 
ire  be  a  total  intestacy.     The  act  speaks  of  the  child  of  **^°^"/pJP^^^^ 
intestate,  and  ui  strictness  a  person  cannot  be  said  to  die  of  total  intes- 
estate  if  there  be  a  will,  though  part  of  his  property  be  ^^^ ' 
iisposed  of.     The  decisions  under  the  Statute  of  Distri- 
[rions  (6)  and  under  the  New  York  Act   (c)  go  to  shew 
.t  short  of  total  intestacy  these  sections  do  not  apply. 
Hie  Act  speaks  of  the  child  of  an  intestate  being  advanced*  Do  they  ex- 
1  Mr.  Chancellor  Kent    does  not  consider  it  as  unite  ^V!^}^  ^'>^- 

*  children : 

ir  that  this  would  extend  to  a  grandchild,  or  rather  as 
ards  the.  American  Acts  he  says  that  "it  would  have 
n  better  if  the  statutes  had  been  more  explicit,  and  not 
^e  imposed  on  the  courts  the  necessity  of  extending  by 
istruction  and  equity  the  meaning  of  the  word  *  child,' 
as  to  exclude  a  grandchild  who  should  come  unrea- 
lably  to  claim  his  distributive  share  when  he  had 
eady  been  sufficiently  settled  by  advancement"  {(J)- 
may  be  gathered  however  that  the  impression  of  the 
med  Chancellor  was  that  the  word  "  child  "  would  ex- 
id  to  remoter  lineal  descendants,  and  he  refers  to  autho- 
ies  as  in  favor  of  that  view  (e):  if  he  did  not  express  a 
sitive  opinion  on  the  subject,  it  was  probably  only  by 
^n  of  the  language  of  other  American  Acts  on  the  same 

«)  Sapreme  Court,  Perry  v.  Dayton,  31  Barb.  519 ;  Abbott's  Digest 

•  ^1  p.  6. 

h  See  Wm's.  Exrs.  6th  ed.  vol.  2,  p.  1387,  post  p.  200. 

0  6  Paige,  450.  Thompson  v.  Carmichael,  3  Sandf.  Ch.  120 ;  4  Kent 
^  11th  ed.  463.     Abbott's  Digest,  vol.  1,  p.  35. 

^«')  4  Kent  Com.,  11  ed.  463. 

>)  Wjthv.  Blackman,  1  Ves.  Sr.  196;  Royle  v.  Hamilton,  4  Ves. 
b  Dickinson  v.  Lee,  4  Watts  82.  But  see  the  construction  in  wills, 
J^  V.  Buckley,  10  Ves.  196  j  Pride  v.  Fooks,  3  De  G.  &  J,  252 ; 
f  Orford  V.  Churchill,  3  V.  &  B.  69 ;  and  see  also  Con.  St.  c.  73, 
^^  ^  17,  and  the  remarks  thereunder. 
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subject,  some  of  which  expressly  extend  to   desc^dai 

some  to  grandchildren,  and  some  to  issue. 

Difference  as       On  questions  of  advancement  the  decisions  under  I 

ment  under     Statute  of  Distributions  hereafter  referred  to  may  be 

Stat,  of  Dis-    service,  as  also  those  of  the  State  of  New  York  fa) ;  but 

tributions,  .        .  i.aii 

New  York  net,  applying  them  the  distmction  between  this  Act  and  tbi 

and  this  act.    ,jiust  be  bome  in  mind.     Thus  for  instance,  the  Statute 

Distributions  does  not  require  there  should  be  any  expr 

sion  by  the  intestate  or  the  child  in  writing,  and  only  i 

plies  to  intestate/atfi€r^,  nor  is  it  as  express  in  its  provide 

as  section  45  ;  the  Act  of  New  York  also  does  not  requ 

writing  as  evidence  of  the  advancement. 

Decisions  as  to       The  question   of  advancement  under    the   Statute 

ltTiHt!7r    Distributions  is  treated  of  in  WiUiams  on  Executors  (6) 

Distribations.  follows  : — 

"  The  fifth  section  provides  that  no  child  of  the  int 
tate,  except  his  heir-at-law,  who  shall  have  any  est 
in  hmd  by  the  settlement  of  the  intestate,  or  who  d 
be  advanced  by  the  intestate  in  his  lifetime  by  pecunij 
portion,  equal  to  the  distributive  shares  of  the  other  d 
dren,  shall  participate  with  them  in  the  surplus ;  bu 
the  estate  so  given  to  such  child  by  way  of  advancem> 
be  not  equivalent  to  their  shares,  then  that  such  p 
of  the  surplus  as  will  make  it  so  shall  be  allotted  to  I 
or  her  (c). 

This  just  and  equitable  provision  has  been  also  said 
be  derived  from  the  collatio  bonoruin  of  the  Imperial  If 
which  it  certainly  resembles  in  some  points,  though  it  • 
fers  widely  in  others  :  but  it  may  not  be  amiss  to  obse 
that  with  regard  to  goods  and  chattels,  this  is  part  of 
ancient  custom  of  London,  of  the  Province  of  York,  an< 
the  sister  Kingdom  of  Scotland ;  and  with  regard  to 
lands  de.scending  in  co-parcenary,  that  it  has  always  h 
and  still  is,  the  common  law  of  England,  under  the  ni 
of  hotch-pot  ((/). 

(a)  Abbott's  Digest  vol.  I,  p.  35;  Kent  Com.  vol.  4,  Uth  ed.,  p. 

(b)  Wms.  on  £zre.  6th  ed.  vol.  2,  p.  1386. 

(c)  2  Black.  Comm.  516.  (d)  2  Black.  Oomm.  617. 
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TUfl  provision  applies  only  to  ihe  distribution  of  the 
estates  of  intestate  /(Miers ;  and  therefore,  if  a  mother, 
being  a  widow,  advances  a  child,  and  dies  intestate,  leav- 
ing many  children,  the  child  advanced  shall  not  bring 
what  he  received  from  his  mother  into  hotch-pot.  This 
was  decided  by  Lord  King,  C,  on  the  principle  that  the 
statute  was  grounded  on  the  custom  of  London,  which 
never  effected  a  widow's  personal  estate,  and  that  the 
tet  seems  to  include  those  alone  within  the  clause  of 
botch-pot,  who  are  capable  of  having  a  wife  as  well  as 
children,  which   must  be  husbands  only  {a). 

The  statute  takes  nothing  away  that  has  been  given  to 
wiy  of  the  children,  however  unequal  that  may  have  been  : 
bow  much  soever  it  may  exceed  the  reniainer  of  the  pcr- 
wnal  estate  left  by  the  intestate  at  his  death,  the  child  may, 
rf be  pleases,  keep  it  all ;  if  he  l>e  not  contented,  but  wouhl 
^^ve  more,  then,  he  must  bring  into  hotch-pot  what 
Jw  has  before  received.  This  manifestly  seems  to  be  the 
'Jitention  of  the  Act,  grounded  upon  the  most  just  rule 
^^  ^uity,  e<juality  (6). 

The  provision  in  the  statute  applies  only  to  the  case  of 
*^Ual  intestacy;  and  where  there  is  an  executor,  and  c(msc- 
90etitly  a  complete  will,  though  the  executor  may  be  de- 
^^^  a  trustee  for  the  next  of  kin,  they  take  as  if  the 
^i<iue  had  been  actually  given  to  them :  therefore,  a 
'^Id  advanced  by  his  father  in  his  life,  or  provided  for 
*  the  will,  cannot  bo  called  on  to  bring  his  share  into 
^to  hotch-pot  (c). 

If  a  child,  who  has  received  any  advancement  from  his 
'•l^er,  shall  die  in  his  father's  lifetime,  leaving  children, 
^li  children  shall  not  be  admitted  to  their  father's  distri- 
*t;ive  share,  unless  they  bring  in  his  advancement ; 
•^^e,  as  his  representatives,  they  can  have  no  better 
^im  than  he  would  have  had,  if  living  (tZ). 

Icj  Holt  V.  Frederick,  2  P.  Wins.  357.  S.  C.  2.  Eq.  Cas.  A.br.  446. 

C  A)  Hy  LonI  Raymond,  in  Edwards  v.  Freeman,  2  P.  Wms.  443. 

\<)  By  Sir  W.  Grant,  in  Walton  v.  Walton,  14  Ves.  324,  2  P.  Wms. 
^Oy  446  )  see  also  Vachell  v.  Jeffreys,  Prec.  Chanc  169. 

(if)  Proud  y.  Turner,  2  P.  Wms.  560. 
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A  child  advanced  in  part  shall  bring  in  his  advanc^^ 
mcnt  only  among  the  other  children;  for  no  bene^ 
shall  accrue  Irom  it  to  the  widow  (a). 

It  will  be  convenient  to  consider  this  subject  furth^j; 
1.  With  respect  to  children  who  have  any  land  by  settj^- 
nient  of  the  intestate.      2.  With  respect  to  children  w\io 
have  been  advanced  by  pecuniary  portions. 

The  statute  extends  not  only  to  land  freehold  and  copj- 
hold  settled  on  a  younger  child  by  the  father,  but  also  to 
charges  upon  land  for  such  child  (6) :  so  if  a  father  settle 
n  nMit  out  of  his  lands  on  a  younger  child,  this  is  within 
the  statute  (c)  and  and  so  is  a  reversion  settled  on  any 
child  but  the  heir  (it). 

I^nd  claimed  by  marriage  settlement  has  been  held  an 
alvancement  within  the  statute  ;  but  land  devised  by  the 
father  to  a  younger  child  is  not  to  be  so  considered  :  for  a 
pn^vision  to  be  brought  into  hotch-pot  must  be  such  as  is 
ma<le  by  an  act  in  the  intostate's  lifetime,  and  not  by 
will  (r).  • 

Money  laid  out  by  the  intestate  on  repairs  of  houses, 
which  had  Ix^n  given,  but  not  conveyed,  by  him  to  his 
oldest  .*ion.  and  which  had  therefore  descended  on  him  as 
hoir-at-law,  has  lHH>n  held  not  to  l>e  an  advancement  to  be 
l>n>ught.  into  hotoh-|H^t  under  the  statute  ;  though  it  would 
liavo  Iveu  otherwise  if  the  father  in  his  lifetime  had  irre- 
vix*ably  parteil  with  the  estate  by  a  conveyance  t^  the  son 
and  afterwanls  given  him  a  sum  of  money  to  ameliorate 

it  ,j\ 

±  With  regard  to  children  who  have  been  advanced  by 
lKX*uniary  ix^rtion.  By  the  provisions  of  the  statute,  al" 
though  the  heir-at-law  shall  not  abate  in  respect  of  the 
land  which  oamo  to  him  bv  descent,  or  otherwise  from  the 
intostato,  vet,  if  he  hath  had  anv  advancement  from  his 


K.i>  W^ni   V.  Unu  Pi^.  Chaac.    1  Ji  1<4  :   Kircudbrighl  v.  Ki^ 
caabriirhu  S  V«.  M.  ti4.         ,^^  By  Sir  Jcaeph  Jekrll,  2  P.  Wms.  Ul- 

vO^  i  r.  WiD*.  441.  '        rfi  2  P.  Wiis,  412. 

,^'  Kt  Sir  J.  J«kTU«  2  P.  Wms.  4i0 :   Tvisden  r.  Twisden,  9  Vai. 
42.\  4t^l  by  Loid  S^  (/)  Smisk  t.  Smith,  5  Yet.  Tfl* 
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I  of  his  personal  estate,  he  shall  abate  for  it  in 
manner  as  the  other  children  (a) :  and  were  it 
3  use  of  furniture  for  his  life,  it  shall  be  regarded 
incenient  pro  tanto  (6). 

^sses  sliall  also,  it  seems,  bring  in  such  advance- 
being  land  (c),  as  they  may  have  respectively 
rom  their  father,  before  they  shall  be  entitled 
istributive  share,  agreeably  to  the  principle  of 
.nd  to  the  object  of  a  just  and  impartial  father 
e  an  equality  among  his  children  (d) 
tins  to  consider  what  is,  and  what  is  not,  to  be 
IS  an  advancement  out  of  the  personal  estate  of 
so  as  to  exclude  a  child  from  a  distributive  share 
ole  or  pai-t  of  the  residue, 
sion  made  for  a  child  by  a  settlement,  whether 
,  or  for  a  good  consideration,  as  that  of  marriage, 
advancement  (e). 

)t  requisite,  to  constitute  an  advancement,  that 
ion  should  take  place  in  the  father's  lifetime  (/). 
1  he  settle  an  annuity,  to  commence  after  his 
one  of  his  children,  it  is  an  advancement  (g).    So 

secured  to  the  child,  although  in  futuro,  i&  sji 
ent  (A).     Thus  a  portion  for  a  daughter,  to  be 

of  land,  on  her  attaining  the  age  of  eighteen,  or 
)(  her  marriage,  was  held  to  be  an  advancement 
en  she  married,  although  she  was  under  that  age, 
rried,  at  the  time  of  the  intestate's  death  (i). 
on  which  was  at  first  contingent,  shall  clearly  be 
I  an   advancement,   when   the  contingency  ha« 

V.  Pratt  Fitzi^ib,  285  Com.  Dig.  Admon(H.)  4  Burn,  E.  L., 
t, ;  Smith  v.  Smith,  5  Ves.  721. 

V.  Pratt,  Fitzgib.  285,  Com.  Dig.  Admon  (11)  Elircudbright 
ight,  8  Ves.  51. 

illon  V.  Coppin  4  M.  &  Cr.  647. 

B,  E.  L.  397,  8th  edit.  Toller,  378. 

rds  V.  Freeman,  2  P.  Wma.  440,  441 ;   Phiney  v.  Phiney,  2 

(/)  2  P.  Wms.  445. 

Wma.  442  j  Swinb.  Pt  3,  s.  18  pi.  25.     (Ji)  2  P.  Wma.  445. 

rds  V.  Freeman,   2  P.  Wms.  435 ;   S.  C.  1  Eq.  Cas.  Abr. 
2  Eq.  Cas.  Abr.  446,  pi,  3, 
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happened  (a).  And  it  seems  that  a  portion,  even  nvhile  ecm- 
tingent,  being  capable  of  valuation,  may  be  brought  into 
hotch-pot  (6) :  or  the  Court  may  order  that  in  case  the  con- 
tingency shall  happen,  the  portion  shall  be  so  distribated 
as  to  make  the  rest  of  the  children  equal  with  the  child 
on  whom  it  was  settled  (c) :  but  the  contingency  must  be 
so  limited  as  necessarily  to  arise  within  a  reasonable  time ; 
as  in  the  case  stated  above,  where  the  portion  was  secured 
to  the  daughter,  on  her  attaining  the  age  of  eighteen,  or 
on  her  marriage  (d). 

Where  a  father  makes  a  provision  for  a  son  on  his  mar- 
riage, all  the  limitations  in  such  settlement  to  the  wife  and 
children  x>{  such  son  must  be  considered  as  part  of  that 
advancement ;  and  it  is  not  the  son's  estate  for  h'fe  only 
that  ought  to  be  valued,  and  brought  into  hotch-pot  (e). 

With  respect  to  the  sort  of  benefit  which  shall  constitute 
such  advancements,  it  has  been  held,  that  if  a  father  buy 
for  a  son  an  advowson,  or  any  other  ecclesiastical  benefice, 
or  if  he  buy  him  any  office,  civil  or  military,  these  are  to 
be  considered  as  advancements,  either  partial  or  complete, 
according  to  the  comparative  value  of  the  estate  to  be  dis- 
tributed (/).  And  although  the  office  be  only  at  will,  as 
a  gentleman  pensioner's  place  (gr),  or  a  commission  in  the 
army  (A),  it  is  to  be  I'egarded  in  the  same  light 

An  annuity  is  an  advancement  to  be  brought  into  hotch- 
pot (i),  viz.,  the  value  at  the  date  of  the  grant;  or,  if  i* 
has  ceased,  the  payments  received,  at  the  option  of  the 
child  (k). 


(a)  2  P.  Wms.  442.  (6)  2  P.  Wms.  442,  449 ;  Toller  377- 

(c)  2  P.  Wms.  446 ;  Toller  37«. 

(d)  2  P.  Wms.  440,  445,  449 ;  Toller  378. 

(e)  Weyland  v.  Weyland,  2  Atk.  635  ;  see  Dillon  v.  Coppin,  4  tf  •  * 
Cr.  647,  669. 

(/)  Hender  v.  Rose,  3  P.  Wms.  317,  note  to  Pusej  v.  Desboafcrie- 

(g)  Norton  v.  Norton,  3  P.  Wms.  317,  note. 

(A)  Kircudbright  v.  Kircudbright,  8  Ves.  63. 

(t)  Swinb.  Pt  3,  s.  18,  pi.  29. 

(k)  Kircudbright  v.  Kircudbright,  8  Ves.  61. 
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In  a  modem  case  a  father  lent  the  sum  of  £10,000  to  his 
jn,  to  assist  him  in  forming  a  partnership  in  the  business 
'  a  sugar  refiner,  and  took  his  promissory  note  for  the 
^payment  of  that  sum  on  demand :  it  appeared  that  it  was 
I  consequence  of  the  urgent  desire  of  the  intestate  that  the 
)n  engaged  iii  the  business ;  and  that  finding  it  was  a 
ising  concern  he  became  desirous  of  retiring  from  it,  but 
lat  the  father  ur&red  him  to  continue  it:  that,  at  the 
irnest  entreaty  of  the  intestate,  he,  with  much  reluctance, 
mtinued  the  business,  and  sustained  heavy  losses  in  it. 
be  father  on  his  death-bed  caused  the  promissory  note  to 
^  burned,  and  died  intestate :  Sir  John  Leach,  M.  R.,  held, 
uit,  although  the  circumstances  under  which  the  note  had 
^n  destroyed  amounted  to  an  equitable  release  of  the 
'bt,  yet  that  the  sum  which  remained  due  upon  it  must  be 
»nsidered  an  advancement  to  the  son  (a). 
On  the  other  hand,  small  inconsiderable  sums  of  money 
ven  to  a  child  by  the  father,  or  mere  trivial  presents  he  may 
ake  to  a  child,  as  of  a  gold  watch,  or  wedding  clothes,  shall 
)t  be  deemed  an  advancement  (6) :  nor  shall  money  expend- 
1  by  the  father  for  the  maintenance  of  a  child,  nor  given  to 
nd  him  an  apprentice,  nor  laid  out  in  his  education  at 
bool,  at  the  university,  or  on  his  travels  (c). 
It  is  presumud,  indeed,  that  a  distinction  must  be  made 
ben  a  considerable  sum  of  money  is  advanced  by  the 
tber  with  the  child  as  a  premium  for  instruction,  and  not 
erely  as  a  compensation  for  maintenance,  and  that  the 
flmer  sum  is  in  strictness  liable  to  be  brought  into  hotch- 
ot  {(t).  In  allusion  to  this  distinction,  it  is  conceived  that 
"Ord  Hardwicke  expressed  himself  in  Morris  v.  Burroughs 
•)'  "I  should  think,"   said  his  Lordship,  "  that  if  a  father 

{^}  Gilbert  v.  Wetherell,  2  Sim.  ft  Stu.  254.  As  to  what  constitutes 
'  ^vaoce  in  money,  within  the  meaning  of  that  expression,  see 
««»•  V.  Powell,  31  Beav.  683,  1  De  G.  J.  &  S.  99. 

^)  3  P.  Wms.  317,  note  to  Pusey  v.  Desboaverie  ;  Elliott  v.  Collier, 
^  ^Q.'  16.  S.  C,  3  Atk.  528  :  nor,  says  Swinburne,  money  in  his 
^  ^o  spend  among  his  eauals,  or  buy  him  suits  of  apparel,  or  books, 
"nour  for  the  service  of  his  country  :   Swinb.  Pt.  3,  s.  18,  pi.  30. 

J  Swinb.  Pt.  3,  s.  18,  pi.  19.  Bac.  Abr.  tit  Exors  (K). 

^  2  ftop.  Hnsb.  ft  Wife,  12.  (e)  1  Atk.  403. 
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should  give  money  to  put  a  son  out  apprentice,  or  advance 
him  in  life  by  setting  him  up  in  trade,  &c.,  that  would  have 
the  same  effect/'  i.  e.,  will  be  a  satisfaction  of  the  custom, 
or  must  bo  brought  into  hotch-pot,  as  the  case  may  happen 
to  be. 

It  has  already  been  stated,  that  a  provision  which  a 
father  may  make  for  his  child  by  will,  in  a  case  where  the 
testator  dies  intestate  as  to  part  of  his  personal  estate, 
shall  not  bo  brought  in  hotch-pot  (a).     Such  a  provision 
as  shall  be  construed  an  advancement  must  result  from  a 
complete  act  of  the  intestate  in  his  lifetime  (6),  by  which 
he  divested  himself  of  all  property  in  the  subject :  though, 
as  it  has  just  appeared,  it  is  not  i^equisite  that  it  should 
take  effect  in  possession  till  after  his  death  (c).    Still  le«** 
shall  property  given  or  bequeathed  to  the  child  byati-^ 
other  person  be  so  denominated  (d) ;  and  least  of  all  sh».  j^ 
a  fortune  of  his  own  acquisition,  however  great"  (e). 

SECTIONS  46,  47,  48,  49. 
As  to  the  pur-      46.  The  parties  authorized  to  make  partition  of  auy  such  re?^ 

Qhase  by  any  estate  according  to   law,  shall  receive  from  any  of  the  yenxp  "•^ 
of  the  parties         .  ,    ,   .  ,  -        ,         ,  «.  'x-         -#« 

interested  of   entitled  to  a  share  of  such  real  estate,  an  oner  or  proposition     ^» 

real  estate,     purchase  the  share  or  shares  of  the  other  parties  interested  thereE  * 
tition.  giving  the  preference  to  the  person  who  would  have  been  i^^ 

heir-at-law  thereto,  had   the  twenty-second   and   following  s^^ 
tions  of  this  Act  not  been   passed ;  and  next  after  such  heJ-*"' 
at-law,  giving  such  preference  to  the  several  persons  succeasivelj 
who  would  have  been  such  heir-at-law,  had  the  said  last  m&*^' 
tioned  sections  of  this  Act  not  been  passed,  and  had  those  perao^^ 
preceding  them  respectively  in  the  series  of  such  preference  be^* 
dead  at  the  time  of  the  death  of  the  intestate. 
Partioalars  of      ^<^-  ^^®  l>arties  so  authorized   to  make  such  })artition,  sht*** 
offer  to  pur-    certify  particularly  to  the  Court  in  which  proceedings  for  a  p»-^' 
certified  by      tition  maybe  commenced   or  pending,  the  particulars  of  su^^** 
the  court.        offer  or  projwsition  for  purchase,  the  nature,  quantity  and  val*** 

(a)  Wms.  Exrs.  p.  1387.  14  Ves.  324. 

{b)  2  P.  Wms.  440  j  Toller,  380. 

(c)  Wms.  Exrs.  p.  1389  j  Toller,  380. 

{d)  Swinb.  Pt  3y  8. 18,  pi,  18.    Bac.  Abr.  tit.  Ezra.  (K).    Toller^ 

(e)  Swinb.  Pt.  3,  sec.  IB,  pi.  18.    Bac.  Abr.  tit.  Exois.  (K). 
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he  estate  or  share  proposed  to  be  parohMed,  and  whether  they 
m  sach  offer  or  proposition  to  be  accepted  or  rejected,  and 
ir  reasons  therefor. 

8.  Any  Court  authorized  to  make  partition  of  real  estate.  Any  coart 
r  direct  a  sale  of  the  same  if  they  think  it  right  so  to  do,  upon  ^^^k^p^^n 
application  of  any  of  the  parties  beneficially  interested  there,  may  direct  a 
giving  however  the  preference  at  all  times  to  the  person  who  **^^'  P™g 
lid  have   been  the  heir-at-law  to  such   real   estate   had  the  &c. 
nty-second  and  following  sections  of  this  Act  not  been  passed, 
after  such  heir-at-law,  then  giving  such  preference  to  the 
iral  persons  successively  who  would  have  been  such  heir-at-law 
the  said  last  mentioned  sections  of  this  Act  not  been  passed, 
had  those  persons  preceding  them  respectively  in  the  series 
ich  preference  been  dead  at  the  time  of  the  death  of  the 
state. 

h  Every  such  preference  shall  be  upon  and  subject  to  such  Terms  on 
18,  security  and  conditions  as  the  Court  may  think  it  right  ^^^^  to^be 
irect.     14,  15  V.  c.  6,  s.  24.  giTen. 

he  right  of  preemption  given  by  these  sections  to  those  Thene  sections 
•  successively  would   have  taken  as  heirs  under  the  !°T°^^®.Hu**^' 

-         ,  .  .11  ledge  of  the 

ler  law,  inseparably  links   this  statute  with  that  of  law  under  the 

liam,  and  with  the  common  law.     A  knowledge  of  the        ^^  ^"" 

law  will  continue  necessary  for  this  cause  alone,  inde- 

dently  of  the  fact  that  the  estate  of  trustees  will  descend 

>efore  this  Act  (sec.  41),  and  [that  estates  tail  are  not 

bin  its  operation  (sec.  23). 

"he  Act  of  New  York  has  no  such  provisions  as  in  these 

ions,  but  similar  provisions  exist,  or  existed,  in  some 

tes  of  the  Union,  as  Vermont,  Pennsylvania,  Connec- 

it  and  Maryland  (a). 

SECTION  60. 
0.  Iq  the  last  twenty-seven  sections  of  this  Act  numbered  Interpretatioo 
Q  twenty-three  to  forty-nine  both  inclusive,  the  term  "  real  ^  ^  ^g '*^°' 
te  "  shall  be  construed  to  include  every  estate,  interest  and 
^  \egBA  and  equitable,  held  in  fee  simple  or  for  the  life  of 
her  (except  as  in  the  fortieth  section  is  before  excepted)  in 

I  See  Kent's  Com.  vol.  4,  Uth  ed.  p.  423,  n.  a. 
26 
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lands,  tenements  and  hereditaments  in  (Jpper  Canada,  bat  not  to 
such  as  shall  be  determined  or  extinguished  bj  the  death  of  tlie  in- 
testate seized  or  possessed  thereof,  or  so  otherwise  entitled  thento^ 
nor  to  leases  for  years  ;  and  the  term  <'  inheritance,"  as  tknin 
used,  shall  be  understood  to  mean  real  estate  as  therein  defined, 
descended  or  succeeded  to,  according  to  the  provisions  of  the  Mid 
twenty-seven  sections.     14,  15  V.  c.  6,  s.  25. 

Reference  to       The  reference  to  section  40  in  this  section  is  a  misprint; 

a.  40  a  mis-      *x    \^      i  j  i.  x»        ^i 

print.  ^^  should  be  section  41. 

The  legal  estate  vested  in  a  trustee  will  not  descend 
according  to  this  act,  being  excepted  by  section  41. 

SECTION  51. 
Interpretation      51.  Whenever,  in  the   last  twenty -eight  preceding  sectiood, 
28  to  60  numbered  from  twenty-three  to  fifty  both  included,  any  p«»oii 

is  described  as  living,  it  shall  be  understood  that  he'  was  linsg  ^ 
the  time  of  the  death  of  the  intestate  from  whom  the  descent  c>r 
succession  came,  and  whenever  any  person  is  described  as  havis^^ 
died,  it  shall  be  understoocl  that  he  died  before  such  intestate- 
14,  15  V.  c,  6,  s.  26. 

Section  52.  Section  52  was  before  treated  of  (a),  and  the  meaiux»£ 
and  effect  of  the  expressions  therein,  and  of  the  worci^ 
i niter Ituiice  and  of  the  blood,  were  also  considered  in  trea't>- 
ing  of  sections  27,  36  (?>). 

Sommary  of        It  may  now  be  well  to  give  a  summary  of  what  has  bee^ 

Stat*  of  v^c-^*^  ^^-M^^"""^^^  ^  to  the  presLMit  law  of  descent     Assume  tl*^ 
toria.  intestate  to  be  the  purchaser,  or  that  the  estate  came  o^ 

neither  the  paternal  or  maternal  side;  the  estate  will  d^^" 
scend,  fii'st,  to  the  lineal  descendants  of  the  intestate,  an^^ 
those  claiming  under  them  per  stirpes  or  per  capita  a<?^ 
cording  to  whether  the  claimants  are  in  equal  or  unequ^*^ 
degrees  of  consanguinity,  JUS  before  explained;  and  subject 
to  the  law  of  hotch-pot,  dower,  and  curtesy.  Failing  d«^' 
scendaiits,  it  will  go  to  the  father.  If  there  be  no  father,  bw^'*' 
a  mother,  and  brothers  or  sisters,  or  descendants  of  brothe"^^ 
or  sisters;  it  goes  to  the  mother  for  life,  and  the  remaind^^ 

(u)  Ante  p.  174.  (6)  Ante  pp.  177,  187*. 
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16  brothers  and  sisters  (including  the  half-blood)  and 
endantsof  such  as  may  be  dead,  per  stirpes  or  per  capita 
rding  to  the  degree.  If  thece  be  no  father,  or  brother, 
ster,  or  descendant  of  such,  it  goes  to  the  mother.  If  no 
er  or  mother;  it  will  go  to  brothers  and  sisters,  and 
endants  of  such,  per  stirpes  or  per  capita  (including  the 
blood).  Failing  descendants,  father,  mother,  brothers 
sisters,  and  descendants  of  brothers  or  sisters;  then 
es  and  aunts  on  both  paternal  and  maternal  sides  take, 
their  descendants  per  stirpes  or  per  capita  as  the  case 
be.    Failing  the  last  resort,  viz.,  uncles  and  aunts,  and 

descendants,  the  Statute  of  Distributions  governs, 
the  estate  came  not  as  above  supposed,  but  by  des- 
devise,  or  gift,  from  the  father,  or  some  relative  of 
)lood  of  the  father,  (sections  32,  52,)  it  will  still  go 
K)ve,  but  the  maternal  uncles  and  aunts  will  be  post- 
d  to  the  maternal  uncles  and  aunts,  and  their  den- 
ints:    should   the   estate  have  come,   however,  fn^ni 

paternal  ancestor  of  the  intestate,  it   would   seem 

in  such  case  and  in  such  case  only,  the  half-hlood  on 

maternal  side  would  be  entirely  excluded,  (s.  36). 

the  estate  come  to  the  intestate  on  the  part  of  ihje 

er,  i.e.,  by  descent,  devise,  or  gift,  from  her,  or  from 

relative  of  her  blood  (s.  52),  there  is  more  variance  : 

in  such  case,  failing  lineal  descendants,  if  father, 
ler,  brothers  and  sisters  (including  half-blood),  or  des- 
mte  of  brothers  or  sisters  be  living,  the  mother  wiU 
for  life,  and  the  remainder  go  to  the  brothers  and 
rs,  (including  those  of  half  blood),  and  their  descend- 
;  but  if  the  mother  were  dead,  the  father  would  take 
er  place  for  life,  the  remainder  going  over  as  before ; 
it  would  be  only  in  the  event  of  there  being  no  mo- 
brothers,  or  sisters,  or  descendants,  that  the  father 
Id  take  absolutely.  K  there  were  a  mother  and  fa- 
,  and  no  brothers  or  sisters,  o:  descendants,  the 
ler  would  take  in  preference  to  the  father.  Failing 
ir,  mother,  brothers,  sisters,  and  descendants  of  bro- 
3  and  sisters ;  the  maternal  uucles  and  aunts  and  their 
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descendants  will  take  in  preference  to  those  on  the  patend 
side,  who  only  take  on  all  others  entitled  as  above,  being  ex- 
hausted; and  failing  these  the  Statute  of  Distributions  again 
governs.  The  above  presupposes  that  the  estate  came  from 
some  relative  of  the  blood  of  the  mother,  and  not  from  the 
mother  or  other  imxiteTTval  ancestor ;  for  in  the  latter  case 
apparently  the  half-blood  on  the  paternal  side  would  be 
excluded,  (s.  36). 

Tn  any  event  the  right  of  dower  and  tenancy  by  the 
curtesy  attaches,  according  as  permissible  before  tbe 
statute,  which  gives  the  descent  subject  to  those  claims. 
Right  of  8ao-  The  right  of  succession  to  personal  estate  under  the  StA- 
soMlty  under  ^^^  ^^  Distributions  is  is  governed  by  22  &  23  Car.  2  ch. 
Stat,  of  Die-  10,  explained  by  29  Car.  2  ch.  30,  by  which  it  is  enacted 
that  the  surplusage  of  intestates'  estates,  (except  of  fmit» 
covert,  which  were  left  as  at  common  law)  (a),  shall,  after 
the  expiry  of  one  full  year  from  the  death  of  the  intestate^ 
be  distributed  in  the  following  manner :  one-third  to  the 
widow  of  the  intestate)  and  the  residue  in  equal  propor- 
tions to  his  children,  or  if  dead,  to  their  representatives, 
that  is,  their  lineal  descendants,  per  stirpes  or  per  oapito. 
according  as  the  parties  are  in  equal  or  unequal  degrees 
of  consanquinity  to  the  intestate,  in  like  manner  as  they 
would  inherit  real  estates,  as  before  pointed  out  in  treat- 
ing of  ss.  24,  25.  If  there  are  no  children  or  legal  re- 
presentatives subsisting,  then  a  moiety  to  the  widow, 
and  a  moiety  to  the  next  of  kindred  in  equal  d^ree  and 
their  representatives.  If  no  widow  the  whole  shall  go 
to  the  children.  If  neither  widow  nor  children,  the 
whole  shall  be  distributed  among  the  next  of  kin  in  equal 
d^ee  and  their  representatives;  but  no  representatives 
are  admitted  among  collaterals,  farther  than  the  children 
of  the  intestate's  brothers  and  sisters.  Brothers  and  sis- 
ters, and  children    of  deceased  brothers  and  sisters  will 

(a)  See  Con.  Stat.  73.  a.  17,  the  separate  estate  of  an  intestate  mvir^ 
woman  eoes  to  her  husband  and  chilaren  as  the  personaltj  of  an  ioti^ 
tate  husband  would  eo  to  his  widow  and  children,  and  if  there  be  bo 
children,  then  as  if  Uie  Act  had  not  been  passed,  and  thus  the  huibtf" 
would  be  entitled  to  the  whole  as  entitled  to  administration. 
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ke  per  stirpes  or  per  capita  according  to  the  degrees, 

they  would  inherit  real  estate  as  before  mentioned  un- 
T  section  30.  The  right  to  take  by  representation 
Dong  collaterals  being  confined  to  children  of  brothers 
id  siiiters,  a  son  of  a  deceased  uncle  will  not  be  entitled 

share  with  an  uncle  living,  nor  a  child  of  a  deceased 
jphew  with  a  living  nephew,  nor  a  grandchild  of  a  de- 
ased  brother  of  the  intestate  with  a  child  of  a  deceased 
t)ther  of  the  intestate.  The  next  of  kin  are  to  be  inves- 
{ated  by  the  same  rules  of  consanguinity  as  prevailed, 

before  explained  (a),  according  to  the  computation  of 
e  civilians,  and  not  of  the  canonists,  which  the  law  of 
3gland  adopts  in  the  descent  of  real  estates ;  because  in 
e  civil  computation,  the  intestate  himself  is  the  terminus, 
quo  the  several  degrees  are  numbered,  and  not  the  com- 
on  ancestor,  according  to  the  rule  of  the  canonists : 
d  therefore,  the  mother,  as  well  as  the  father,  succeeded 

all  the  personal  effects  of  their  children,  who  died  in- 
rtateand  without  wife  or  issue,  in  exclusion  of  the  bro- 
ers  and  sisters  of  the  deceased.  And  so  the  law  still 
mains  with  respect  to  the  father;  but  by  Statute 
Jac.  2  c.  17,  if  the  father  be  dead,  and  any  of  the  chil- 
en  die  intestate  without  wife  or  issue,  in  the  lifetime 

the  mother,  she  and  each  of  the  remaining  children 

their  representatives,  divide  his  effects  in  equal  por- 
►ns  to  each.  When  the  father  takes,  he  takes  all  to 
e  exclusion  of  the  mother.  If  there  be  no  parents  or 
ildren,  or  descendants  of  children,  and  the  neai*est  sur- 
rtng  relations  are  brothers  and  sisters,  and  grandfather 
d  grandmother,  the  two  former  will  take,  though  all 
B  in  the  second,  and  therefore  equal  degree.  Grand- 
ther  or  grandmother  will  exclude  uncles  and  aunts,  the 
tter  being  in  the  third  degree :  which  is  the.  reverse  of 
^  present  law  as  to  realty.  Great  grandfathers  and 
^  grandmothers  share  with  uncles  and  aunts,  all  being 

equal  degree.      A  grandfather  on  the  father's  side  and 


(a)  pp.  117,  134. 
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grandmother  on  tbe  mother's  side  share  equally,  dignity 
of  blood   not  being  material.     Aunts    and  nieces,  uncles 
and  nephews,  being  all  in  the  third   degree,  are  equally 
entitled.     Relationship  by  marriage  gives  no  title,  except 
in  case  of  the  wife  of  the  intestate.      Relations  by  the 
half-blood  take  equally  with  those  of  the  whole  blood  in 
the  same  degree. 
Con.  Stat  73.      The   above  is  subject  to  an  exception    as.  regards  the 
vroDerty  0?'*  separate  personal   property  of    a  married  woman,  under 
married  Con.  Stat.  ch.  78,  by  H.   17  of  which,   such  property,  on 

death  of  the  married  woman  intestate,  leaving  a  husband 
and  children,  will  go  as  to  one-third  to  the  husband,  and 
the  residue  to  the  children  ;  and  if  there  be  no  children, 
then  it  will  go  as  if  the  Act  had  not  been  passed,  and 
so  the  husband  could  acquire  the  whole  as  entitled  to  ad- 
ministration. 
Comparison  of  It  will  have  been  seen,  as  pointed  out,  in  considering  the 
reaity"ftnd  of  various  Sections  of  the  Statute  of  Victoria,  that  the  whde 
succession  to  course  of  des3ent  does  not  diflTer  widely  from  the  rules 
l»era  jf  ^£  succession  to  personalty  under  the  Statute  of  Dis- 
tributions ;  that  the  former  as  well  as  the  latter  are 
based  on  the  civil  law,  and  the  claimants  take  much 
in  the  same  order  and  computation  of  degrees;  sjhI 
where  claimants  do  not  take  under  the  Statute  of  Distri- 
butions equally  with  those  in  the  same  degree,  the  same 
exceptions  exist  under  the  law  as  to  realty.  Thus,  &ther, 
mother,  and  children  of  an  intestate  are  in  the  same  de- 
gree of  consanguinity  to  him,  viz.,  the  first  degree;  but 
an  exception  to  the  rule  that  all  in  equal  degrees  share 
equally,  exists  both  as  to  i)ersonalty  and  realty  in  favor  of 
the  children,  who  take  priority,  without  any  distinction 
as  to  the  half-blood,  (unless  in  case  of  real  estate  come 
from  a  lineal  ancestor,  section  36) ;  and  in  each  case  they 
and  their  descendants  take  j^er  stirpes  or  per  capita,  ac- 
cording to  whether  they  are  all  in  equal  or  unequal  de* 
grees ;  a  system  quite  unknown  to  the  common  la^* 
Again,  failing  the  father  and  descendants;  the  mother 
being  the  only  remaining  person  in  the  first  degree,  wooM 
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e  taken  all,  but  by  the  Statute  of  James  (there  being 
iridow),  she  is  to  take  an  equal  share  abaolutdy  with 
there  and  sisters  of  the  intestate,  and  their  children  : 
the  Statute  of  Victoria  proceeds  on  the  same  principle, 
gives  the  realty  to  the  mother/5>/*  life,  and  the  remain- 
to  brothers  and  sisters,  and  their  descendants.  As  to 
je  in  the  second  degree,  viz.,  grandfathers,  grandmo- 
rs,  brothers  and  sisters,  the  same  rule  and  the  same 
option  to  it  exists  as  above  alluded  to  ;  they  are  all  in 
al  degrees,  and  yet  the  brothers  and  sisters  take  pri- 
y.  So  again,  neither  as  to  personalty  or  realty  will 
or  more  surviving  brothers  or  sisters,  as  nearest  in 
ree,  exclude  the  children  of  a  deceased  brother  or  sister, 
more  remote  in  consanguinity — no  distinction  is  made 
reason  of  age,  sex,  or  blood,  (unless,  indeed,  as  to  the 
ier  in  case  of  an  ancestral  estate) :  and  the  peculiar 
de  of  taking,  sometimes  j>er  stirpes  and  sometimes  per 
nta,  pervades  both  systems,  and  applies  in  like  cases  : 
re  is  also  the  same  law  of  hotch-pot  with  but  trifling 
iation.  The  rights  as  to  realty  of  the  widow  or  hus- 
id  of  an  intestate  cause  no  great  variance,  at  least  in 
uciple  :  they  take  interests  in  the  realty  under  the  same 
Jumstances  that  they  would  in  personalty,  though  the 
ue  of  the  interest  may  difter.  Thus,  the  widow  by  ex- 
«8  reservation  of  her  right  in  the  Statute  of  Victoria, 
^es  her  dower  or  one-third  for  life  in  realty  ;  and  in 
sonalty  she  takes  the  same  proportion  absolutely  if 
Te  are  lineal  descendants,  and  if  none  then  one-half  ab- 
itely  :  so  the  husband  may  take  under  similar  reserva- 
tt  as  tenant  by  the  curtesy  (issue  being  bom  who  might 
erit),  the  whole  of  the  realty  for  life  ;  whilst,  as  to 
Bonalty,  the  separate  property  of  the  wife,  he  will  un- 
Con.  Stat.  ch.  73  receive  one-third  absolutely  and  the 
idue  will  go  to  the  children  in  the  same  manner  as  per- 
alty  of  a  husband  would  be  distributed  between  widow 
I  children,  and  if  no  children  he  will  take  all  absolutely. 
%e  variance  seems  chiefly  to  consist  in  this :  that  the  Yarianoe, 
ktute  of  Victoria,  when  the  inheritance  is  derived  by  the 
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Variance,       intestate  from  a  relative,give8  preference  in  certain  instiaoes 
to  the  blood  of  such  relative,  as  may  be  exemplified  by 
its  excluding  the  half-blood,  (if  the  estate  have  been  d^ 
rived  from  an  ancestor),  and  postponing  the  uncles  and 
aunts,  (if  derived  from  a  relative),  on  the  side  on  which  the 
inheritance  is  not  derived ;  and  in  giving  also  the  fi^er 
only  a  life-estate,  if  the  property  came  on  the  maternal  side, 
where  he  would  otherwise  take  the  fee :  whilst  as  to  person- 
alty no  regard  is  paid  as  to  the  derivation  of  the  property. 
Again,  grandfathers  and  grandmothers  are  excluded  as  to 
realty,  unless  they  can  take  under  s.  27 ;  whilst  as  to  per- 
sonalty, they  are  only  postponed  to  those  in  the  same  de- 
gree, viz.,  brothers  and  sisters,  and  share  in  the  same  class 
with  those  of  the  third  degree,  viz.,  uncles  and  aunts :  fur- 
thermore, as  to  realty,  the  right  of  representation  is  ex- 
tended to  descendants  of  collaterals,  as  of  brothers  and 
sisters,  uncles  and  aunts;  whilst  as  to  personalty,  it  extends 
only  to  children  of  one  class  of  collaterals,  viz.,  of  the 
brothers  and  sisters  of  the  intestate. 
Bometimes  a        It  will  bo  seen  that  sometimes  the  Statute  of  Victoria 
the  whole  g^T-  gives  a  life  estate  in  the  wltole  and  remainder  over ;  whilst 
en  as  to  real-  ^he   Statutes  of  Distributions  in  like  circumstances  give 
similar  cir-     only  a  proportion  or  sliare  of  the  whole,  but  absolutely:  the 
cumstaDces  as  principle  still  is  the  same  :  the  same  parties  take,  and  are 

to  personalty,  ^  t-  f  r  *      i     r  - 

a  thare  is  gi?-  perhaps  equally  benefited,  though  in  a  diflferent  mode,  lOi^ 
en  abtoiuteiy.  ^Yiq  absolute  right  to  a  proportion  may  be  worth  neither 
more  nor  less  than  a  life  estate  in  the  whole.  The  Statute 
of  Distribution,  dealing  only  with  personalty,  could  give  no 
life-estates,  such  a  dealing  with  personalty  would  be  foreign 
to  its  nature,  and  the  laws  which  govern  it  (a),  whereas 
no  such  difficulties  present  themselves  in  giving  a  life-estate 
in  realty ;  and  such  a  course  has  the  advantage  over  giv- 
ing a  share  absolutely,  that  the  estate  is  ultimately  pre- 
served more  entire.  The  28th  section  afifords  an  illust»- 
tion  of  this  ;  it  gives  the  mother  an  estate  for  life  in  all, 
whilst  the  Statute  of  James  gives  her,  in  like  circum- 

(a)  See  Wms.  Pen.  Prop,  as  to  the  rights  and  remedies  in  eqoi^ 
of  one  entitled  in  remainder  after  a  life  interest  given  in  chattels. 
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nces,  (and  there  being  no  widow),  a  moiety  absolutely 
personalty^  the  other  moiety  going  to  brothers  and  sisters 
the  intestate. 

The  Descent  of  Estates  Tail  is  unaffected  by  the  Statutes  Estate*  tail. 
William  and  Victoria,  and  is  of  a  peculiar  character,  for 
it  is  regulated  per  fomiani  doni  and  the  statute  de  donis 
uHtionalilnts,  and  as  descent  has  to  be  traced  to  the  first 
rchaser,  or  donee  in  tail,  the  common  law  maxim  seisina 
it  stipitevi  does  not  apply  (a),  nor  consequently  is  there 
i  exclusion  of  the  half-blood,  for  the  issue  in  tail  are 
'ays  of  the  whole  blood  of  the  donee  (6).  Other  coni- 
n  law  rules  still  govern,  and  therefore  primogeniture,  and 

preference  of  males  to  females  still  prevails  in  the  case  ' 
iu  estate  tail  general,  as  to  a  man  and  the  heirs  of  the 
y.  When  however  the  limitation  is  to  a  man  and  the 
rs  male,  or  heirs  female  of  his  body,  the  descent  can  only 
traced  to  and  through  heirs  male  in  the  first  case,  and 
rs  female  in  the  other ;  so  that  on  a  gift  in  tail  male,  if 

donee  die  leaving  two  sons,  and  the  eldest  enter  and 
leaving  a  daughter,  the  second  son,  or  the  heirs  male 
tiis  body,  will  next  take. 

t  will  have  been  observed  how  the  principles  of  the  Comparison 
dal  system  governed  the  common  law  rules  of  descent,  yarious  peri- 
^as  from  the  person  last  actually  seised,  and  so  ready  ods  of  descent. 
I  present  at  the  call  of  his  lord  to  render  the  feudal  ser- 
js,  and  not  from  the  person  last  entitled  merely,  that 
cent  was  to  be  traced.       Again,    the    lineal  ancestor 
er  took ;  a  rule  founded  probably  on  the  feudal  princi- 
I  that  the  ancestor  would  be  unfit  for  the  military  ser- 
>,  on  the  condition  of  which  the  estate  was  granted  :  it 
only  by  a  fiction  of  law  that  collateral  ancestors  were 
wed  to  take.     So  also  the  strict  feudal  rule,  which  re- 
•ed  the  collateral  heir  to  be  of  whole  blood  of  the  pur- 
jer,  excluded  entirely  the  collateral  kinsman  of  the  half- 
<1  as  heir  to  the  person  last  seised.    Again,  attainder  so 


(a)  3  Rep.  416.  (6)  8  T.  R.  213. 
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far  corrupted  the  blood,  that  descent  could  not  be 
from  or  through  the  person  attainted :  nor  was  th 
haps,  unnecesarily  harsh,  in  the  troubled  times 
middle  ages,  when  fealty  and  allegiance  were  all-im{ 
In  course  of  time  however,  the  necessity  of  many 
rules  founded  on  the  feudal  system  had  ceased  to 
and  such  rules  were  not  only  unnecessarily  har 
unjust,  but  unsuited  to  modem  times ;  hence  the 
effected  by  the  Statute  of  William.  The  implied 
tion,  durti  bene  ae  gesaerit,  on  grant  to  the  vassal, 
longer  the  importance  it  had  in  feudal  times  ;  and 
corruption  of  blood  consequent  on  attainder  was  ab 
The  importance  which  the  common  law  attached  tc 
possession  had  passed  away,  and  hence  the  more  ju 
was  introduced,  of  not  excluding,  as  the  stock  of  c 
the  person  last  entitled,  merely  because  he  did  not  j 
actual  seisin ;  and  the  mere  fact  of  his  being  the 
last  entitled,  was  sufficient  to  enable  descent  to  be 
frt»m  him  as  a  stirpes,  unless  indeed  he  inherited.  1 
service  had  ceased  to  exist  as  the  condition  of  tenur 
estate,  and  with  it  consequently  was  abolished  tl 
excluding  the  lineal  ancestor.  So  again,  on  princi 
natural  justice  and  equity,  the  half-blood  were  not 
ded,  and  the  land  not  escheated  rather  than  the  hal 
should  Uike,  as  not  being  of  the  blo<xl  of  the  pui 
but  such  half-blood  were  favorably  admitted  to  the 
tan(*e. 

While  changes  however  were  efiected  by  the  Stf 
William,  it  will  be  seen  that  they  were  by  no  mc 
iu«liwil  as  those  effected  by  the  Statute  of  Victoria : 
most  of  the  common  law  rules  still  continued.  Th 
law  of  primogeniture  continued  among  males ;  the 
ence  also  of  males  to  females  ;  the  law  of  coparcenai 
representation  by  lineal  descendants  (kI  injiaituin  < 
ancestor,  or  descent  per  stirpes ;  and  the  preferent 
certain  extent,  given  to  the  blood  of  the  first  pui 
siiict'.  if  the  person  hust  entitled  inherited,  though  fi 
mother  (the  purchaser),  the  heir  would  be  sou^t 
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ilme  of  lineal  descendants  among  the  rruitemal  in  pre- 
renee  to  the  paternal  line  of  the  person  so  last  entitled. 
During  the  third  period,  governed  by  the  Statute  of 
ictoria,  from  the  Ist  January,  1852,  an  entirely  different 
'stem  will  be  found  to  prevail ;  a  system  based  on  the 
vil,  insteilB  of  the  feudal  law.  Every  trace  of  the  latter 
jases  to  exist  (except  a  partial  relic  of  the  preference 
iyen  to  the  blood  of  the  purchaser  in  cases  of  the  half- 
lood,  and  uncles  and  aunts),  and  lands,  as  regards  their 
escent,  are  placed  on  somewhat  the  same  footing  as  chat- 
ds;  primogeniture  is  abolished;  females  take  equally  with 
lales  in  the  same  degree ;  descent  per  ca^nfa  prevails  in 
le  place  of  descent  per  8^  irpeA ;  the  half-blood  are  admit- 
)d  equally  with  the  whole  blood  in  the  same  degree  (unless 
1  case  of  an  ancestral  estate,  and  the  half-blood  not  being 
f  tiie  blood  of  the  ancestor) ;  and,  as  though  the  more  fully 
)  sweep  away  the  former  law,  the  Statute  of  Distributions 
re  to  govern  in  cases  not  specifically  provided  for.  The 
ristence  of  each  particular  system  during  the  three  epochs 
ttto  which  the  subject  has  been  divided,  may  be  referred 
0  the  requirements  of  the  country  and  of  the  age  in  which 
Rich  system  existed  or  exists,  though  perhaps  in  that 
twpect  both  the  Statutes  of  William  and  Victoria  might 
l^ve  been  passed  at  earlier  periods. 
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An  Act  respecting  Dower. 


WIDOWS   TO   BE  E!7TITLED  TO   DOWER   IN  CERTAIN  CASES. 

Dower  out  of       1*  When  a  husband  dies  beneficially  entitled   to  any  land 

equitable  ^^  interest  which  does  not  entitle  his  widow  to  dower  out  of  i 
estates. 

same  at  law,  and  such  interest  whether  wholly  equitable  or  pai 

legal  and  partly  equitable,  is  an  estate  of  inheritance  in  ponessi 

or  equal  to  an  estate  of  inheritance  in  possession,  (other  than 

%  estate  in  joint  tenancy),  then  his  widow  shall  be  entitled  in  eqi 

to  dower  out  of  the  same  land.     4>  W.  4,  c.  1,  ss.  13,  14,  \5. 

Dower  where        2.  When  a  husband  hath  been  entitled  to  a  right  of  entn 

a  riffht  of       «ct>»Ti  in  any  land,  and  his  widow  would  be  entitled  to  dower 

entry.  of  the  same  if  he  had  recovered   possession  thereof,  she  shall 

entitled  to  dower  out  of  the  same,  although  her  husband  did 

recover  possession  thereof ;  but  such  dower  shall    be  sued  foi 

obtained  within  the  period  during  which  such  right  of  entr} 

action  might  be  enforced.     4  W.  4,  c.  1,  s.  14. 

DOWER  ABOLISHED   IN   CERTAIN   CASES. 

Certain  dower  3.  No  widow  shall  be  entitled  to  dower  ad  ostium  ecclesitB 
Aboliibed.        dower  ex  assensu  patris.     4  W.  4,  c.  1,  s.  15. 

HOW   DOWER    MAY   BE   BARRED. 

Dower  may  be  4.  A  married  woman  may  bar  her  dower  in  any  lands  or  her 
\^'^^td  ^d  f  ^'"*^"***  ^^  Upper  Canada,  by  joining  with  her  husband  in  a  ( 
husband  and  or  conveyance  thereof  in  which  a  release  of  dower  is  contai: 
^'f*^'  2  V.  c.  6,  8.  3. 

When  may  be       ^*  ^  married  woman  may  also  bar  her  dower  in  any  land 

barred  by  se-   hereditaments  by  executing  either  or  alone,  or  jointly  with  o 

parate  deed  of  ,,  xi-i.i.fti. 

^if^,  persouH,  a  deed  or  conveyance  to  which  her  husband  is  not  ape 

containing  a  release  of  such  dower.     37  Creo.  3,  c.  7,  &  1. 
When  wife  to       ^'  A  married  woman  barring  her  dower  by  a  deed  or  con 
^  ^h™*****^    ^^^  ^  which  her  husband  is  not  a  party,  shall  be  ezamineci 
00iif,  one  of  the  Judges  pf  the  Courts  of  Queen's  B<»nch  or  Com 

Pleas  in    HpiKJf  O^n^da,  or  the  Judge  of  tl^e  1  'ouuty  Court 
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or  presiding  Magistrate  of  the  Court  of  Quarter  Ses- 
bwo  Justices  of  the  Peace  for  the  County  in  which  she 
*  happens  to  be,  touching  her  consent  to  be  barred  of 
•.  37  Geo.  3,  c.  7,  s.  1  ;  3  W.  4,  c.  9,  &  1  ;  2  V.  c.  6, 
.  3,  c.  10,  8.  1. 

uch  married  woman  u]K)n  being  so  examined  gives  such  Certificate  of 
Jid  the  same  appears  to  the  Judge,   Chairman   or  pre-  <^on»«''^' 
Lgistrate,  or  Justices  examining  her  to  be  voluntary  and 
ect  of  coercion  on  the  part  of  her  husband  or  of  any  other 
ich    Judge,  Chairman,  or  pn^sidiug  Justice  or  Justices 
fy  on  the  back  of  the  deetl  to  the  following  effect  :  37 

7,  rt.  2. 

B.  and  C.  D.,  of  the  County  of  ,  in  the  Form, 

of  Canada,  Esquires,  two  of  her  Majesty  b  Justices  of 
,  in  and  for  the  said  County,  ^/r,  I  la  Judge,  ^c,  as  the 
be),  do  certify  that  E.  F.,  wife  of  G.  F.,  j»erHonally  aj)- 
fore  us  {or  me,  cw  the  ca*e  may  ^),  and  being  duly  «^x- 
,'  us  (or  me),  touching  her  consent  to  be  bjirred  of  her 
lower  of  and  in  the  lands  in  the  within  deed  mentioned, 
ear  to  us  (or  me)  that  the  said  E.  F.  did  give  her  am- 
;to  freely  and  voluntarily  without  coercion  or  fear  of 
n   the  part  of  her  husband  or  of  any  other  person. 

Signed, 
It  3  W.  4,  c.  9,  fl.  I. 

larried  woman   being  within  the   United   Kingdom  of  Who  to  certify 
biin  and  Ireland,  or  any  of  Her  Majesty's  Colonies,  or  °"'  ®'  Upper 
d    States  of  America,  and  there  barring  her  dower  by 
3r  conveyance  to  which  her  husband  is  not  a  jMirty,  shall 
led  as  mentioned  in  the  sixth  s<;ction  of  this  Act,  by  the 
'  Chief  Magistrate  of  a  City  or  Town  if  in  the   United 

or  if  in  a  Colony  or  in  one  of  the  United  States,  by  a 
the  Supreme  Court  of  the  Colony  or  State,  and  if  she 
.  consent  and  the  same  apj>eai's  to  the  (person  so  examin- 
free  and  voluntary  and  not  the  effect  of  any  coercion 
id,  such  |>er8on  shall  certify  on  the  back  of  the  deed  to 

prescribed  by  the  seventh  section  of  this    Act.      48 

7,  8.  I, 

'  certificate  under  the  last  section  of  this  Act,  shall,  if  Certificate, 
»y  a  Mayor  or  CJiief  Magistrate,  be  under  the  common  ^**^  verified. 
^  City  pr  Town  pvev  which  sucji  Mayor  of  Chief  Magis^ 
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trate  presides,  or  under  the  seal  of  office  of  such  Mayor  or  Clnef 
Magistrate,  and  if  granted  by  a  Judge,  such  certificate  ahtll  be 
verified  by  the  seal  of  the  person  administei-ing  the  govenmeQt 
of  the  Colony  or  State  of  which  the  {lenton  certifying  is  a  Judge* 
48  G.  3,  c.  7,  88.  2,  3. 

10.  No  deed  or  conveyance  of  a  married  woman  to  which  ter 
husband  is  not  a  paity,  shall  be  effectual  to  bar  her  dower  uuli 
the  directions  contained  in  the  sixth,  seventh,  eighth  and  nin' 
sections  of  this  Act,  (as  the  case  may  be),  are  complied  with.    ^  * 
Geo.  3,  c.  7,  s  1. 

11.  A  fee  of  one  dollar  may  be  demanded  for  any  certifica 
under  this  Act.     50  Geo.  3,  c.  10,  s.  2—3  W.  4,  c.  9,  s.  2. 

It  will  be  necessary  for  the  consideration  of  the  abov 
and  of  other  sections  and  statutes  relating  to  dower, 
take  a  short  comprehensive  view  of  the  subject.     It  ma^ 
be  considered  under  the  following  heads  : — 1.  Who  may 
endowed.     2.  Of  what  the  widow  may  be  endowed  at 
3.  Of  what  in  Equity.     4.  How  dower  may  be  barred  an**- 
defeated,  and  the  right  thereto  conveyed.     5.  The  mode 
endowment,  and  damages  for  detention. 

1.  Who  may  be  endowed. 

Who  nmy  be        She  must  be  the  actual  wife  («)  :  the  rule  as  to  proo 
endowed.        whereof  varies  here  from  the  practice  in  England  ;  as  he 
deoce  thereof,  evidence  of  co-habitation,  and  reputation  of  marriage  wiL- 


and  validity,   suffice,  subject  to  the  presumption  arising  therefrom 

rebutted.  (6). 

As  to  the  ▼»-       "  The  rule  that  a  marriage  which  is  good  in  the  coun 
marnaire!  *     where  it  is  cclebmted  is  good  everj'-where  (o),  is  subject 


(a)   As  to  maniago,  the   Acts   relating   thereto,   evidence,  kCf 
Draper  on  Dower,  eh.  2 :  the  Acts  there  referred  to  and  commente<^ 
on  are  :  33  Geo.  3,  c.  5 ;  3S  Geo.  3,  c.  -t;  59  Geo.  3,  c.  15;  11  Geo.  4, 
c.  36 :  20  Vic.  c.  66 ;  Con.  Siat.  c.  72 :  Imp.  Stat.  5  ^c  6  Vic.  c.  26^ 
and  t^e  Statutes  of  Henry.     See  also  Hodghisv.  McXeil,  9  Grant  305; 
The  Queen  v.  Roblin,  21  Q.  B.  U .  C.  352 ;  Regina  v.  Chadfrick,  1 1  Q, 

B.  238. 

(h)  Graham  et  ux.  v.  Law,  6  C.  P.  U.  C.  310  ;  Beattj  v.  Beatty,  IT 

C.  P.  U.  C.  484. 

(c)  See  as  to  marriage  by  a  Christian  British  subject  with  a  Cree  aqnair* 
in  1803,  in  the  Hudson  Bay  Territory,  and  cohabitation  as   man  amS. 
wife,  ConoUy  V.  Woolrich,  Lower  Caj.  Jurist,  Vol.  11,  p.    197.      Sefi^ 
also,  as  to  marriages  entitled   to  the   privileges  of  necessity,  Rading  r « 
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• 

[ualification  that  the  marriage  must  not  be  one  pro- 
«d  by  the  country  to  which  the  parties  belong ;  and 
3fore  a  marriage  in  the  United  States  between  parties  ^ 
iciled  in  Canada,  who  cannot  contract  marriage  here, 
Id  be  held  void  and  illegal  in  our  Courts"  (a).  ITie 
nction  must  be  borne  in  mind  between  void  and  void- 
marriages  ;  in  the  latter  case,  "  after  the  death  of 
?r  of  the  parties,  the  temporal  courts,  which  have  no 
diction  themselves,  and  must  regard  every  marriage 
icto,  as  good,  until  it  is  declared  void  by  the  ecclesi- 
al  courts,  will  not  permit  them  to  declare  the  marriage 
after  the  death  of  one  of  the  parties,  when  their 
3nce  can  have  no  effect  on  the  marriage  itself,  it  being 
idy  dissolved  by  death,  and  its  only  effect  will  be  to 
uxiize  the  issue.  The  result  is,  that  after  the  death  of 
parties,  the  marriage  is  valid  and  the  issue  legitimate 
lido  but  not  de  jure''  (h).  Thus  a  marriage  with  a 
ased  wife's  sister  cannot  be  questioned  after  the  death 
ther  party  to  it,  and  the  widow  is  entitled  to  dower  (c). 
le  Imperial  Act  5  k  G  \Vm.  4,  ch.  54,  does  not  apply 
to  make  such  a  marriage  void,  and  there  is  no  tribu- 
competent  to  dissolve  it.  "  It  cannot  be  said  that  any 
^iastical  tribunal  or  jurisdiction  is  required  in  any 
ny  or  settlement  where  there  is  no  established  Church, 
in  case  of  a  settled  colony,  the  ecclesiastical  law  of 
;land  cannot,  for  the  same  reason,  be  treated  as  pail  of 
law  which  the  settlers  carried  xmth  tliein  from  the 
lier  country"  (d).  The  Legislature  can  grant  a  divorce, 
they  have  established  no  Court  having  sugh  power. 
'  English  canon  law,  it  has  been  said,  (e^  "  so  far  as  it 
part  of  the  law  of  England,  had  been  introduced  by  the 

^«  2  Hagg.  Con.  Rep.  871,  and  as  to  polvfiramous   marriages.  Law 
Ct  Pro.  and  Div.  Vol.  1,  p.  130,  Hyde  v.  Woodnoansee. 

'  Draper  on  Dower,   p.  13  j  Brook  v.  Brook,  7  Jur.  N.  S.  422  ; 

•«n8  V.  McNeil,  9  Grant,  306,  per  Esten,  V.  C.  • 

Hodgins  V.  McNeil,  sapra,  per  Esten,  V.  C. 

lodging  V.  McNeil,  supra. 

^  the  Bishop  of  Natal,  11  Jar.  N.  8.  358,  per  Ld.  Chan. 

Per  Esten,  V.  C,  in  Hodgins  v.  McNeil,  aopra. 
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Constitutional  Act,"  (32  Geo.  3,  ch.  1),  and  that  the  Pro- 
vincial Act,  33  Geo.  3,  ch.  4,  "  presupposes  the  ecclesiastic?^ 
^  law  in  force."    In  Regina  v.  Roblin  it  was  considered  th^ 

the  Constitutional  Act  introduced  the  English  Commo 
and  Statute  Law  relating  to  marriage,  including  the  S 
Geo.  2,  ch.  33,  unless  perhaps  section  11,  and  with  the  exce  J 
tion  of  such  laws  as  were  not  applicable  to  the  condition  * 
the  colony  (a). 

On  a  divorce  a  vinculo  making  the  marriage  void  ^ 
inito,  there  will  be  no  dower,  but  on  a  divorce  a  meiisd 
thoro,  dower  will  be  allowed  (6). 
Forfeiture  by       By  the  Statute  of  West.  2,  if  the  wife  commits  adultfc- 

adnltery  and   ^^^^  elopes  she  forfeits  her  dower,  unless  the  husband  ccm 
elopement.  ^  '  , 

done  the  oflence.     The  leaving  and  separation  must  be  t:> 
voluntary  act  of  the  wife ;  for  where  the  husband  abs*. 
doned  the  wife,  and  she  afterwards  lived  in  adulter}',  t-T 
was  held  to  be  no  bar  to  her  dower  (c).    On  the  other  Iulti 
if  the  wife  leave  by  reason  of  her  husband's  cruelty,  an 
live  in  adultery,  she  forfeits  her  dower,  for  the  excuse  on/j 
applies  to  the  leaving  (d). 
As  to  the  right      At  common  law  the  widow  of  an  alien,  and  an  ab'en 
dow8*and^wi-  ^idow  were  not  entitled  to  dower  (e);  but  by  special  Act, 
dows  of  aliens.  8  H.  5,  (not  printed),  alien  women  married  thereafter  to 
Englishmen  with  the  King's  license,  are  endowable  (/)• 
And  it  would  seem  that  under  certain  circumstances  agtw** 
estoppel  would  arise  which  would  prevent'  the  plea  of 
alienage  of  the  husband  from  being  a   defence.     Thus, 
where  the  widow  of  an  alien  who  had  conveyed  to  the  ten- 
ant, sued  for  dower,  and  the  defence  was  the  alienage  of  the 
husband.  Draper,  C.  J.,  in  giving  judgment  for  the  4©* 

mandant  said,  (g)  "the  only  title  the  tenant  has,  was  derived 

—  ^—^—^^"^'^ 

(a)  See  also  per  Eaten^  V.  C,  in  Hodgins  v.  NcNeil. 

(2;)  Co.  Litt.,  32a.  (c)  Graham  v.  Law,  6  C.  P.  U.  C.  31^- 

•  (d)  Woodward  v.  Dowse,  10  C.  B.  N.  S.  722. 

(e)  As  to  alienage,  and  the  statutes  and  cases  relating  thereto^  ^ 
Leith's  Blackstone,  181,  190. 

(/)  Co.  Litt.  31b,  and  note  187,  ib. 

(g-)  Davenport  v.  Davenport,  7  C.  P.  U.  C.  401 ;  see  also 
McBride,  23  Q.  B.  U.  C.  570,  per  Draper,  C.  J. 


Who  icAT  BE  Endowed.  217 

demandant's  husband;  on  the  principle  of  the  two 
&rred  to,  and  especially  the  latter,  there  is  no  doubt 
ind  the  defence  fails."  In  the  case  referred  to  (a) 
tee  of  an  alien  was  allowed  to  recover  in  eject- 
kinst  the  gmntor  of  the  alien  who  had  remained  in 
n. 
'on.  Stat,  of  Canada  ch.  8,  sec.  9  is  as  follows  : — 

A.lien  shall  have  the  same  capacity  to  take,  hold,  possess,  Con  St  o.8,  t. 
im,  recover,   convey,  devise,  impart  and  transmit  real  ^.  «naWing 
u\  paits  of  this  Provmce,  as  natural-bom  or  naturalized  ^^^^  tramnnit. 
>f  Her  Majesty,  in  the  same  parts  thereof  respectively.  • 

ed  always,  that   nothing  herein  contained  shall  alter,  Proviio.. 
affect,  or  be  construed  to  alter,  impair  or  affect,  in  any 
r  way  whatsoever,  any  right  or  title  legally  vested  in 
ed  by  any  person  or  persocs  whomsoever  before  the 
lird  day  of  November,  1849.     12  V.  c.  197,8.  12. 

Vic.  eh.  16,  aliens  can  take  and  transmit  by  descent,  29  Vio,  o.  16, 
A.ct  is  to  be  read  retrospectively  as  part  of  the  Act  ^JtouStesnd 
3.,  and  has  a  similar  proviso  as  to  Vested  rights.  •      transmit  by 

deso^ot. 
?  WHAT  THE  WIDOW  MAY  BE  ENDOWED  AT  LAW. 

title  a  widow  to  dower  at  law  (as  distinct  from  Requisites. 

t    in  equity,  which    is  presently  explained),   the 

hat  she  is  entitled  to  be  endowed  of  all  lands  and 

ts  of  which  her  husband  was  seised  in  fee  simple 

il  at  any  time  during  the  coverture,  and  of  which 

5  which  she  might  have  had  might  by  possibility 

in  heirs  ;  the  seisin  must  have  been  a  several  sei- 

of  an  estate  of  inheritance  in  possession  (6) ; 
teisin  in  law  would  suffice,  as  also  by  Stat.  4.  Wm. 
.  right  of  entry  or  action  to  such  estate. 
1  be  observed  that  there  is  no  necessity  that  is- 
ild  actually  be  bom,  as  is  requisite  in  tenancy 
curtesy,  but  the  possibility  suffices. 

must,  to  entitle  the  widow  to  dower  at  law  have  seisin. 

3  d.  McDonald  v.  Cleveland,  6  Q.  B.  U.  C.  O.  S.  117,  Macau* 

18.  Rl.  Prop.  8th  ed.y  224 ;   Watkins  Conv.  9th  ed.y  89. 
28 
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Seisin.  been  seisin  in  the  husband  during  coverture,  and  that  of 

an  estate  of  inheritance  in  possession ;  this  branch  of  the 
rule  is,  however,  subject  to  an  exception,  created  by  4 
Con.  Stat.  c.    Wm.  4.,  ch.  1,  Con.  Stat  ch.  84,  sec.  2  (a),  by  force  of  which, 
*  "•  *"  if  the  husband  were  disseised  before  coverture  and  ao  con- 

tinued during  coverture  till  death,  the  widow  would  yet 
be  entitled  to  dower,  but  it  must  be  sued  for  and  obtained 
within  the  same  period,  that  the  husband's  right  of  enti}' 
might  be  enforced.  But  if  the  husband  were  once  seised 
during  coverture,  his  subsequent  disseisin  and  bar  by  the 
Statute  of  Limitations  would  not  operate  against  his 
widow  (6). 

It  is  the  necessity  for  seisin  in  the  husband  which  excludes 
the  widow  at  law  from  dower  in  trust  estates  of  the  huft- 
bower  out  of   band,  of   which  the  legal    seisin  is  in  the  trustee.     So 
a  remainder,    ^j^^^  dower  does  uot  attach  on  a  remainder  in  fee  depen- 
dant on  a  life-estate,  if  the  remainder-man  die  or  alien 
pending  the  life-estate  (f) ;  for  the  seisin  of  the  freehold 
is  ill  the  tenant  for  life,  and  the  remainder  also  is  not  an 
estate  of  inheritance  in  jyof^session  :  but  if  a  remainder  or 
re\ersion  be   dependant  only  on  a  term  of  yeai-s,  as  the 
possession  of  the  tenant  is  the  poasesaioi\.  and  constitutes 
the  s*.Msin  of  the  remainder-man  or  reversioner,  dower  will 
attach  ;  and  this  is  so  also  with  regard  to  tenant  by  thf 
Old  form  of    curG«.»sy .    It  was  by  force  of  that  part  of  the  rule  now  undei 
coiivejrance  to  eonsidcration  thtft  the  widow  was  excluded  from  dower 

uses  to  oar 

dower.  uuilcr  One  form  of  conveyance  to  uses  to  bar  dower,  in 

vc»gue   before  the   statute  last   referred  to :   which   fonD 
shortly  stateil  was  this ;    to  the  pureha.ser  for  life,  with 
remainder  on  determinati(m  of  that  estate  bj'  surrender  or 
otherwise,  to  a  trustee  and  his  heii-s  during  the  purchaser's 
life,  with  remainder  to  the  heirs  and  assigns  of  the  pur- 
chaser in  fee  {d).    It  will  be  seen  under  tliis  foim  of  convey- 
ance  that,  though  quoad  the  life  estate  the  purchaser  is  »*' 
sed  in  possession,  yet  that  estate  is  not  of  inlieritanceftix^*^ 

(a)  Ante  p.  212.         (6)  McDonald  v.  McMillan,  23  Q.  B.  U.  C 

(c)  Camming  v.  Alguire,  12  Q.  B.  U.  C.  330 ;  Pulker  et  al.  t. 
13Q.  B.  U.  C.  r>46.        {d)  More  fullj  explained  post  p.  232. 
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h  (by  force  of  the  rule  in  SheUey's  case)  he  is  en- 

to  the  remainder,  which  is  an  estate  of  inheritance, 

*  is  not  an  estate  of  inheritance  in  powesaion, 

lie  estate  be  subject  to  a  term  of  years  granted  before  L«m«  ont- 

ure  by  way  of  mortgage,  the  widow  of  the  mortgagor  ■^^''^^^^^ 

3  entitled  to  dower  at  law,  with  a  cesaet  eocecutio 

1  the  term  (a),  and  in  equity  be  entitled  to  redeem  if 
inks  fit  (b).  If  the  lease  be  absolute,  the  widow  will 
titled  to  a  third  of  the  rent  immediately,  and  also 

of  the   land    with    a    cesset    executio    during  the 
c).  .  . 

iisin  in  law  of  the  husband  will  be  as  eAectual  as  a  seisin  in  law 
in  deed,  in  order  to  render  the  wife  dowable  ;  for  it  "offic**. 
in  the  wife's  power  to  bring  the  husband's  title  to  an 
seisin,  as  it  is  in  the  husband  s  power  to  do  with  re- 
)  the  wife's  lands ;   which  is  one  reason  why  he  shall 

tenant  by  the  curtesy  but  of  such  lands  whereof  the 
>T  he  himself  in  her  right,  was  actually  seised   in 

seisin    of    the    husband  for  a   tmnsitory   instant  but  not  a  trmn- 
rhen  the  same  act  which  gives  him  the  estate  con-  "*^°''^  »«"»", 
b  out  of  him   again,  will  not  entitle  the   wife  to 
;  for  the  land  was  merely   in  traruiitu,,  and  never 
in  the  husband.      Thus,  the  widow  of  a  grantee  in  gg  of  grantee 
uses,  in  whom  the  use  is  immediately  executed  into  *o  «*»««» 
lion  by  the  Statute  of  Uses,  in  the  cestui  qui  use,  is 
titled  to  dower ;  as  if  A  grants  to  B  and  his  hiQirs  to 

2  of  C  and  his  heirs,  here  the  widow  of  B  shall  not 

lower,  for  the  seisin  of  B  was  but  transitory,  the  Secus.  if  the 
sonveyance  which  gave  him  the  estate  also  immedi-  *****?  .^^^^ 
ook  it  from  him  by  declaring  a  use  on  which  the  husband, 
e  of  Uses  would  operate  (rf).     But  if  the  land  abides 
husband  for  the  interval  of  but  a  single  moment,  the 
lall  be  endowed  thereof  (e) :  as  where  a  vendor  exe- 

bisholm  ▼.  Tiffany,  11  Q  B.  U.  C.  338. 

t  Ui  redeinptiuii  by  a  widow  see  post  p.  223.  {C\  Free.  Ch.  250. 
er  Eaten,  V.  C,  Norton  v.  Smith,  in  App9»l,  7  U.  C.  I^.  J.  263, 
o.  Eliz.  503  :  2  Black.  Com.  132, 
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A8  on  convey- .cuted  a  deed  of  conveyance  to  a  purchaser  in  fee,  whoim- 

conTeyance'  i^^^i^'^^ly  ^^^  5uch  execution,  re-conveyed  the  lands  to 
by  way  of  the  vendor  by  way  of  mortgage,  to  secure  the  unpaid  pu^ 
mo  gage.  ^hase  money,  it  was  held  the  widow  of  the  purchaser  was 
The  widow  entitled  to  dower  (a).  But  in  such  a  case  the  dower  al- 
cbargeabie  as  lotted  will  be  chargeable  with  a  third  of  the  interest  of  the 
to  ber  allot-  mortgage,  unless  the  dowress  will  pay  a  third  of  the  mortgage 
one-tMrd  of  debt;  and  the  acquisition  of  the  equity  of  redemption  by  the 
the  mortgage,  o^ner  of  the  legal  estate,or  mortgagee,  will  not  cause  amei^g- 
er  so  as  to  preclude  him  as  against  the  dowress  from  insisting 
that  the  mortgage  is  on  foot  and  unsatisfied  (6). 

When  the  parties  desire  quoad  the  purchase  money,  to  be 
placed  in  the  relative  positions  of  mortgagor  and  mortgagee, 
and  the  wife  of  the  purchaser  declines  to  bar  dower,  the  lands 
may  be  conveyed  by  common  law  conveyance  or  by  grant,t» 
some  third  person,  to  the  use  of  the  purchaser  and  his  heire 
till  default  in  payment  of  the  purchase  money,  and  on  de- 
fault to  the  use  of  the  vendor  in  fee :  here  on  the  happen- 
ing of  the  event,  viz.,  default,  the  use  limited  to  the  vendor 
will  arise  and  the  fee  pass  to  him,  and  the  wife  of  the  pur- 
chaser not  be  entitled  to  dower ;  for  the  estate  is  limited 
to  the  purchaser,  not  simply  in  fee,  but  as  a  conditional 
limitation,  restricted  and  liable  to  be  defeated  by  the  very 
terms    of   the  conveyance  (c).      As  to  dower  in  regard 
to  mines  and  the  like,  see  Bowleses  case,  Tud.  Lg.  Ca.  2.  ed. 
69 ;  Stoitghton  v.  Leigh,  1  Taunt,  410 ;  Rex  v.  Miller,  Cowp- 
619  ;  Dicken  v.  Hamer,  1  Drew.  &  Sm.  284. 
Not  of  part-        A  widow  will  be  restrained  in  equity  from  claiming 
new  ip  pro-    (Jq^^j.  f^^i  ^f  j^  estate  purchased  with  partnership  pro- 
perty in  the  name  of  her  husband,  or  in  the  joint  names  of 
him  and  his  co-partners,  for  the  purpose  of  partnership  i^ 


(a)  PotU  V.  Meyere,  14  Q.  B.  U.  C.  499  ;   Norton  t.  Smith,  20  Q. 
U.  C.  213  ;  8.  c.  in  appeal,  7  U.  C.  L.  J.  263. 

(b)  Hency  v.  Low,  9  Grant,  265;   see,   howevHr,  the  judgment   ^ 
Esten,  V.  C.  an  to  the  necessity  of  some  evidence  of  express  intentiofi    '^ 
the  owner  of  the  le^  estate  to  keep  alire  the  mortgage  by  assignmcBt 
a  trustee  or  otherwise ;  see  also  as  to  dower  on  merfi^r,  Bowles's  '"* 
Tud.  Ljj.  Ca.  p.  58,  2  ed. 

(c)  WatkinQ*  Conv.  9  e4.}  p.  103  and  note, 
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3  (a) ;  for  such  property  is  considered  in  equity  as  per- 
I  estate,  and   therefore  not  liable  to  dower,  and  more- 
the  huRband  is  trustee    for    the    partnership:     the 
ice  also  can  be  i-aised  by  equitable  plea  at  law  (6).     So  rJop  in  case  of 
if  the  husband  before  rfutrriaz/e  had  contracted  to  sell  g^|"  "JJ^foJ^ 
i«ited  a  right  of  purchase  of,  his  real  estate  ;  here,  if  marriage, 
^ntract  or  right  were  still  subsisting  on  the  husband's 
fi,  the  widow,  as  against  the  party  entitled  to  claim  the 
fit  thereof,  would  be  equally  restniined  in  equity  (c), 
lese  cases,  as  also  in  the  case  of  the  widow   of  a  trus-  if  iiusbftmi, 
)r  of  a  mort^mficee  when  the  eciuit^'  of  redemption  is  for-  *"**J**  ®' 

^5^5  ,..*.,  ^  mortgagee. 

1  at  law  but  is  subsisting  in  equity  (in  which  case  the 
gagee  is  still  in  equity  considered  as  trustee  for  the 
gagor,)  the  widow,  it  has  been  said  by  high  authority 
Defore  the  days  of  equitable  )>leas  at  law,  is  in  strict- 
at  law  entitled  to  dower;  for  there  was  in  the  husband 
lat  was  required  to  entitle  his  widow  to  dower  as- 
ng  him  to  have  been  seised  in  fee  ;  but  as  remarked 
e  case  on  the  point,  "  if  the  wife  of  a  tnistee  or  mort- 
j  were  to  be  so  ill-advised  as  to  {)rosecute  her  legal 
I,  equity  would  undoubtedly  saddle  her  with  all  the 
,  and  restrain  the  action  at  law."  Now  the  defence 
1  be  set  up  by  equitable  plea. 

e  widow  of  a  mortgagee  will  not  be  entitled  to  dower, 
e  tlie  estate  of  the  mortgagee  never  becomes  absolute, 
8  defeated  by  performance  of  the  condition  (e).  When 
rtgage  has  become  absolute,  and  the  equity  of  redemp- 
is  extinct  at  the  time  of  the  claim  made  for  dower,  by 
t  of  time  and  other  circumstances,  still  if  that  state  of 
{s  did  not  exist  at  the  death  of  the  husband  (the  mort- 
e),  and  the  equity  of  redemption  was  then  still  sub- 
ig,  his  widow  will  not  be  entitled  to  dower  (/). 

Phillips  V.  Phillips,  1  My.  &  K.  649 ;  CoHger  v.  Piatt,  25  Q.  B. 
277 ;  see  also  generally  as  to  partnership  property,  1  White  & 
3^.  Ca.  3  ed.  160;  Bisset  on  Partnership,  p.  50. 

See  form  of  plea  Conger  v.  Piatt,  supra. 

^«rke  on  Dower,  106  note  o. ;  see  post,  p.  225. 

io:C'  Vond.,  ch.  12.  s.  1 ;  Lewin  on  Trusts,   5  ed.  299;  Park  on 
lOU.  (e)  Ilam  v.  Ham,  14  Q.  B.  U.  C.  497. 

^ack  V.  I/>Dgmate,  8  Bea,  420. 
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The  right  of  the  widow  of  a  mortgagor  is  considered  in 
treating  of  dower  in  equity. 

Sole  seisin.  The  seisin  must  have  been  a  sole  seisin  ;  therefore  the 

widow  of  a  joint  tenant  is  not,  though  the  widow  of  a  ten- 
ant in  common  is,  entitled  to  dower  (a). 

Kxo.tiange.  In  case  of  exchange  of  lands,  the  ^ndow  is  not  entitled 

to  dower  in  the  land  lK>th  taken  and  given  in  exchange: 
she  is  in  such  case  put  to  her  election  as  to  the  lands  oat  of 
which  she  will  be  endowed  (6). 

Where  dower  is  allowable,  it  matters  not  tiiiougfa  the 
husband  aliene  or  incumber  the  lands  during  the  cover- 
ture ;  for  he  alienes  them  liable  to  dower. 

The  right  in     3.   DoWER  IX   EQUITY,  ARISING     BY  VIRTUE  OF    THE  COK. 

's?»*''°-  Stat.,  c.  84,  s.  1  (c). 

No  dower  at         Prior   to  the   statute    a  widow   was  not  entitied  to 

^"rnltV-"*  dower    out    of  trust    estates    of  her    husband,    though 

utee.  they    might    have  been    equitable  estates  of  inheritance 

in   possession :    this  varied   from   the  law  as  to  curtesy 

which  gave  the  husband  a  life  interest  in  such  estates  of 

the  wife,  the  other  requisites  to  qualify  the  husband  being 

Husband        present.     It  W7II  be  observed,  the  husband  must  die  bene- 

miiBtdteeu-    ficially  entitled,  therefore  if  the  husband  alien  there  will 

Instance  of     ^  "^  dower.     The  old  form  as  above  given  of  limitations 

esute  partly   to  uses  to  bar  dower  (hereafter  explained  (d),  and  nov 

ly^eanUabuT'  rendered^  inoperative  by  this  Act),  affords  an  instance  of 

which  quali-    that  interest  named   in   the  statute  as  partly  l^al  and 

partly  equitable  equal  to  an  estate  of  inheritance  in  poases* 

sion ;  the  first  life-estate  to  the  purchaser  and  his  remain* 

der  in  fee  being  legal  estates,  and   the  intervening  estate 

to  a  trustee  for  him  being  an  equitable  estate,  and  the  three 

together  equal  to  an  estate  of  inheritance  in  possession- 


fa)  Haskill  V.  Fraser,  12  C.  P.  U.  C.  383  }  Ham  v.  Ham,  14  Q.  B- 
U.  C.  497. 


(b)  Co.  Litt  31  b;  McLellan  v.  Meggatt,  7  Q.  B.  U.  C.  664j 
also  Towslej  v.  Smith,  12  Q.  B.  U.  C.  655;  Stafford  r.  Traeman,  7C.P- 
U.  C.  41,  as  to  the  proof  required  that  the  transactiou  was  an  eicbiOS^* 

(c)  See  the  statute  ante  p.  212.  [djFont.  p.  232. 
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widow  will  be  entitled  to  dower  when  the  husband  has  Dower  of  an 
;yed  in  fee  by  way  of  mortgage  before  coverture,  and  r2?eroptlon. 
mtitled  to  the  equity  of  redemption ;  that  is,  she  may 
demption,  claim  dower.  If  the  estate  be  subject  to  a 
of  years  granted  by  way  of  mortgage  before  cover- 
the  widow  of  the  mortgagor  will  be  entitled  to  judg- 
,  at  law  for  her  dower,  with,  however,  a  cesset  eocecutio 
ig  the  term  (a),  and  she  may  redeem  if  she  think  fit. 
e  mortgage  be  after  coverture,  and  the  wife  join  to 
lower,  and  the  husband  die  entitled  to  the  equity  of 
nption,  the  widow  will  be  entitled  to  redeem  and 
1  dower ;  and  in  such  case  if  she  pay  the  whole  mort- 
she  will  be  entitled  to  the  whole  estate  till  she  shall 
been  reimbursed  the  whole  redemption  money,  less  so 
li  thereof  bh  shall  be  proportionate  to  her  dower  (6). 
ire  the  husband  during  coverture,  made  three  convey- 
8  in  fee  by  way  of  mortgage,  in  only  the  last  of  which 
iring  £111)  the  wife  joined  to  bar  dower,  it  was  held 
bill  to  foreclose  after  the  death  of  the  husband  by  a 
itiff  as  holder  of  all  the  mortgages,  that  the  widow  was 
tied  to  redeem  all,  and  hold  the  whole  estate  till  she 
lid  be  reimbursed  the  redemption  moneys,  less  so  much 
ie£lll  as  should  be  proportionate  to  her  dower;  or 
le  preferred  to  be  let  into  her  dower  on  payment  of  the 
1  only,  and  if  the  prior  mortgages  should  be  afterwards 
jfied,  to  be  entitled  to  a  conveyance  of  the  whqje  estate 
lold  till  she  should  be  reimbursed  the  £111,  less  so  much 
■eof  as  should  be  proportionate  to  her  dower  (c).  But 
I  very  recent  case  the  widow  had  joined  in  a  mortgage 
bar  dower;  the  estate  was  sold  under  decree  in  an 
linistratioA  suit,  and  after  deducting  the  mortgage  debt 
1%  was  an  available  surplus  of  less  than  a  third  of  the 
»  realized  and  value  of  the  land ;  it  was  held  that  the 
ow  was  entitled  to  have  the  whole  surplus  set  apart 
invested  for  her  dower,  as  being  entitled  to  have  the 

Chlaliolm  v.  Tiffany,  11  Q.  B.  U.  C.  338. 

^I^bodo  T.  Collar,  1  Grant  147 ;  Saonderaon  v.  Caston,  1  Grant  349. 

^hibodo  V.  Collar,  snpra 
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estate  exonerated  and  mortgage  paid  off  out  of  peiaonal 
or  even  real  estate,  as  against  creditors,  to  let  in  dower,  and 
not  merely  to  a  third  of  the  surplus  as  representing  the 
value  of  the  equity  of  redemption;  and  the  only  assets 
being  the  surplus,  the  creditors  were  postponed  to  the 
widow  during  her  life  (a). 
Right  to  If  the  widow  have  barred  her  dower  in  a  mortgage  in 

re  eem.  £^^  ^^  j  ^j^^  husband  convey  his  equity  of  redemption,  or  it 

be  foreclosed,  or  sold  under  execution,  she  will  not  be  en* 
titled  to  redeem  to  let  in  dower,  for  the  husband  did  not 
die  beneficially  entitled  (&).  On  a  bill  for  foredosore 
against  the  mortgagor  and  his  wife  who  joined  to  bar 
dower,  the  equity  of  redemption  being  reserved  to  the 
husband,  the  bill  was  dismissed  as  against  the  wife  with 
costs  as  an  unnecessary  party  (c);  Nor  can  the  widow 
«  redeem,  having  joined  in  a  mortgage  to  bar  dower,  as 

against  a  purchaser  under  a  power  of  sale  contained  in  the 
mortgage ;  and  if  the  husband  mortgage  (in  fee)  before 
coverture,  though  he  die  entitled  to  the  equity  of  redemp- 
tion, the  widow  will  not  be  entitled  to  redeem  as  against 
a  purchaser  on  a  sale  after  the  husband's  death,  under  a 
power  of  sale  in  the  mortgage  (d).     The  right  of  a  widow 
of  a  vendee  who,  on  conveyance  by  the  vendor,  has  re-con- 
veyed by  way  of  mortgage  to  secure  the  purchase  mcmey, 
in  which  the  widow  did  not  bar  dower,  is  before  treated  of 
(e),  as  also  the  right  of  the  widow  of  a  mortgagea 
On  husband's      Where  a  husband  contracts  to  purchase  in  fee,  and  dies,  the 
pnrchMe.^      widow  will  be  entitled  to  dower  as  against  the  heirs-at^l*^ 
.(f);  and  even  though  the  contract  could  not  be  enforced  in 
law  by  reason  of  default  in  the  purchaser  in  the  terms  of  th^ 
contract,  still,  if  it  be  a  contract  subsisting  and  capable  of 
being  enforced  in  equity,  the  widow  will  be  entitled  to  dower, 
by  widow  of    and  in  such  cases  even  be  entitled  to  call  on  the  pa^onal 


(a)  Sheppard  v.  Sheppard,  14  Grant  174. 
(6)  Moffatt  Y.  Tbomaon,   3  Grant  111. 

(c)  Moffatt  V.  Thomson,  aopra. 

(d)  Smith  Y.  Smith,  3  Giant  461.  (t)  Ante  p.  2:20. 
(/)  Craig  Y.  Templeton.  8  Grant  483. 
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isentaiives  of  the  deoeaaed  husband  to  administer  and  iu  comple- 
iie  purchase  money  and  complete  the  contract.  The  case  ^^°' 
lusband  having  contracted  to  purchase,  and  the  widow 
{ entitled  to  dower  in  equity,  proceeds  on  the  principle  Principle, 
m  equity,  what  is  agreed  to  be  done  is  to  be  con- 
ed as  done,  the  money  considered  as  actually  converted 
land,  and  the  vendor  from  the  time  of  the  contract  a 
ee  for  the  purchaser,  who  is  thenceforth  deemed  bene- 
ly  entitled  :  and  by  application  of  the  same  principle  Oq  nme  prin- 
e  converse  case,  viz.,  that  of  a  husband  who  before  c»pio.  wWow 

•^         barred  00  eon- 

lage  has  contracted  to  sell,  and  married  before  pay-  tract  to  mU. 
.  of  the  purchase  money  or  conveyance,  here  though 
!)ove  mentioned,  the  widow  would  at  law  be  entitled 
)wer,  still  equity  will  restrain  an  action  at  law  at  the 
nee  of  the  purchaser ;  for  by  the  contract  the  land  in 
y  is  deemed  as  converted  into  money,  and  the  vendor 
ee  for  the  purchaser  (a).     So  again,  a  widow  may,  on  Entitled  in 
principle  above  mentioned,  be  entitled  in  equity  to  e?ouf  of  what 
Jr  out  of  what  would  be  personal  estate  at  law  :  thus,  may  be  per- 
r  certain  circumstances,  money  vested  in  trustees  with  \^  wtateat 
S8S  injunctions  to  lay  out  the  same  in  the  purchase  of 
i  in  fee  simple  or  fee  tail  for  the  benefit  of  the  husband 
his  heirs,  even  though  never  so  laid  out  during  the 
and's  lifetime,  will  nevertheless  be  looked  on  in  equity 
tually  converted  into  lands,  and  the  delay  of  the  trus- 
in  doing  what  they  ought  to  have  done  shall  not  preju- 
the  widow  (6).     On  the  same  principle,  a  husband  So  also  bas- 
in equity,  be  entitled  to  curtesy  out  of  personal  estate  t* cur* esy  out 
w,  as  if  money  be  stipulated  to  be  laid  out  in  lands  ©^  personalty, 
i  settled  on  a  feme  covert  in  fee  or  in  tail,  the  hus- 
i  is  entitled  to  curtesy,  though  no  purchase  be  actually 
B  in  the  lifetime  of  the  wife ;  and  he  will  be  decreed 
interest  of  the  money  till  a  purchase  can  be  found, 
when  the  investment  can  be  made  he  will  have  a  life 
» in  the  lands  (c). 

I^oyd  Y.  Lloyd,  4  Dm  &  War,  370. 
Win  on  Tmsts,  6th  ed.  p.  676. 
Win  on  Tratts,  Sthed.pp.  624,  676. 
29 
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Liable  for  Tenant  in  dower  is  liable  for  vxxsU.      It  is  by  uo  meuu 

^*"***  clear  that  the  cutting  of  timber  for  the  purpose  of  culti- 

CienriDg  wild  vating  wild  lands  is  waste,  and  as  regards  tenancy  in  dower, 
una« .  ^YiQ  (jjuestion,  since  the  late  Act  of  32  Vic,  is  of  little  impcw^ 

tance,  though  in  cases  of  tenancy  by  the  curtesy  and  other 

life  estates  it  is  still  important  (a). 

flow  far  the  (a;  It  is  manifest  that  in  many  cases,  e8()eciall7  in  respect  to  wild  Itndiy 
English  law  of  the  interest  of  the  life  tenant  m^ht  not  only  be  a  worthless,  bat  even 
watte  a|ipUe8  damnosa  hcBreditas^  \in\^9&  "he  be  allowed  to  cut  the  timber  and  cImt 
here,  as  t(»  the  land,  for  the  life  tenant  is  bound  to  pay  off  the  taxes,  at  least  if  under  | 
clearing  wild  the  same  title  he  takes  other  profitable  lands:  Hiscoe  v.  Van  Bearle,6 
lands.  Grant,   438  j    Weller  v.   Bumham,    11   Q.  B.  U.  C.  90  j   see  also  per 

Hiake,  C,  in  Chisholm  v.  Sheldon,  I  Grant,  H18  ;   Lawrence  ▼.  Judge,  2 
Grant,  301.     In  one  case  the  question  was  raised  ;    it  was  anactiooby 
the  r(;mainder-man  against  the  tenant  for  life  fur  felling  trees;  the  pie* 
was  that  the  trees  were  felled  for  the  purpose  of  clean n^  the  land,  vaQ 
improving  and  cultivating  the  same  according  to   the  custom  of  goo<i 
husbandry,  and  of  Upper  Canada,  and  that  thereby  the  land  was  enhanc- 
ed in  value ;    the  main  question  was  not  decid'^l,  for  the  plea  did  ^ot 
n3cessarily  call  for  it,  as  it  was  bad  in*not  setting  out  that  the  land  in 
fact  was  cleared  of  the  trees  cut  down,  and  it  was  consistent  with  th^ 
plea  that  the  trees  were  left  lyini;  to  encumber  the  land.      On  the  oo^ 
hand  it  may  be  urged  that  the  rendering  the  property  more  valuable  will 
not  th«  less  prevent  the  cutting  timber  from  being  waste  aci'ording  to 
the  adjudgea  cases ;    thus,  the  converting  one  species  of   edifice  into 
another,  though  it  is  improved  in  value,  is  waste.      The  principle  how- 
ever in  such  cases  appears  to  be,  that  the  tenant  shall  not  a.H  against tb^ 
remainder-man  or  reversioner,  impair  the  evidence  of  title  by  altering 
the  character  or  nature  of  the  estate,  as   in    England  at  least,  pro* 
pGrty     is    frec|uently   conveyed    by    specific     reference    to    and   des- 
cription of  its  character.      It  may  as  regards  the  question  of  amelior*' 
tion,  perhaps  also  be  urged,  that  though  looking  imly  at  the  present.  tb<^ 
reversioner   or  remainder-man   may   be   benefited  by  bringing  timl>eie<* 
lands  into  cultivation  in  case  his  estate  should  by  death  of  the  liteteii' 
ant  shortly  fall  into  possession,  still  that  is  matter  of  speculation  sa^ 
might  be  otherwise,  for  the  life  tenant   mi;<ht  well  live  twenty  axi^y 
years,  and  there  can  be  little  doubt  that  in  such  case  it  would  have  been 
far  better  for  those  in  remainder  or  reversion  that  the  Cbtate  should  coib^ 
then  into  their  hands  as  timbered  lands  and  virgin  soil,  than  as  perhaps 
un  exhausted  farm :    the  fact  also  that  we  are  entirely   dependent  9^ 
foreign  supply  for  all  fuel  except  wood  might  be  urged.     Ou  the  oihe^ 
hand,  public  policy  and  the  intei-ests  of  the  country  require  the  enco|L^ 
agement  of  agriculture,  and  acting  on  this,  the  cutting  of  timber  on  ^J'^ 
lands  in  order  to  bring  them  into  cultivation,  has.  throughout  the  Unite^ 
States  been  held  not  to  be  waste  :  Washburn  Kl.  Prop.,  2nd  ed.,  109    ^ 
4  Kent  Com.  76.     In  Bac.  Ab.  Waste,  ch.  1,  is  this  note — *'Soinei^^ 
that  ploughing  must  be  prohibited  by  covenant  to  pay  so  much  to  tu^i 
for  that  absolute  restraint  from  ploughing  is  void.'' 

In  Hob.  k  Harr.  Dig.,  title  Waste,  referring  to  Taylor  v.  Taylor,  E. 
1  Wm.  4,  not  reported,  it  is  sai*! :   **  An  action  on  the  case  for  waste  iftj 
he  brought  under  6  Ed.  1.  ch.  5,  by  him  in  remainder  or  revenioii  K 
life  or  years ;  and  where  land  was  deviaed  for  life  with  a  retervaSMia. 
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4  how  dower  mat  be  barred  or  defeated,  or  the 
bioht  thereto  conveyed. 

A  widow  may  be  barred  of  her  dower  not  only  by  elope- 
ment, divorce,  and  other  disabilities  before  mentioned,  but 
ilso  by  detaining  the  title  deeds  or  evidences  of  the  estate  Detinue  of 
from  the  heir,  until  she  restores  them  (a). 

By  the  Statute  of  Gloucester  (6),  if  a  dowress  aliens  the  Forfeiture  by 
land  assigned  her  for  dower,  she  forfeits  it  ipso  facto,  and  conTeywce. 
the  heir  may  recover  it  by  action   (c) :  by  this  must  be 
understood  the  case  of  a  dowress  conveying  hy  feoff nient  a 
greater  estate  tkaa  for  her  oioi  life  (d)  :  such  mode  of  con- 
veyance prior  to  14  &;  15  Vic.  ch.  7,  Con.  Stat.  ch.  90,  sec.  3. 


tbe  oak  timber  thereon,  it  was  held  that  a  power  to  dispose  of  other  des- 
criptioDa  of  timber  was  not  thereby  implied,  and  that  the  tenant  for  life 
^'itteQiltj  of  waste  in  disposing  of  such  other  timber:''  but  that  this 
ihonld  be  waste  is  quite  consistent  with  the  ground  on  which  the  plea  in 
teller  ▼.  Bumharo,  supra,  was  held  bad,  for  a  mere  sale  or  cutting  down 
^  timber  uodoubtedly  would  be  waste ;  it  is  when  it  is  followed  up  by  a 
^^ranufoT  cultivation  that  the  doubt  arises. 

Admitting  that  the  land  is  meliorated,  it  may  well  be  said  that  prevents 
^  clearing  of  land  being  waste,  which  otherwise,  prima  facie^  it 
miirht  be.  Thus  it  is  suid  :  '^  En  titL  lieus  ou  per  U  custom  del  pais 
jl^t^rer  dt  pree  est  bon  husbandry,  et  pur  melioration  del  pree^  la, 
^ffirtr  de  ceo  n*est  wasV^ — 2  Roll.  Ab.  814.  pi.  5  :  and  so  in  an  actiou 
for  ploughing  up  an  ancient  meadow,  Simmons  v.  Norton,  7  Bing  640, 
jhere  the  plea  was  nul  toast,  and  the  defendant  sought  to  give  in  evi- 
«eiK;e  tnat  it  was  according  to  good  husbandry  and  for  the  melioration  of 
yK  laud,  which  was  rejected  as  not  being  specially  pleaded,  Tindai,  C. 
r»  **y*> — •*  I  do  not  say  that  that  which  is  prima  facie  waste  may  not 
*^  Altered  in  its  character,  if  under  particular  circumstances  it  should 
^P^to  have  been  d^^ne  for  the  melioration  of  the  lands,  but  if  that  be 
**i  it  must  be  expressly  stated  on  the  record."  In  England  even  the 
<liMytion  as  to  whether  the  felling  of  certain  kinds  of  trees  be  waste,  de- 
P^^  sometimes  on  whether  puch  trees  be  scant  or  not.  Lord  Coke 
^7^  Co.  Litt.  53a. — '^  Oak,  ash,  and  elm,  these  be  timber  trees  in  all 
P'*'^  .  .  .  also,  in  countries  [meanine  places  in  England,  Ed.] 
where  timber  is  scant,  and  beeches  or  the  liKe  are  converted  into  build- 
^^1^  for  the  habitation  of  man,  or  the  like,  they  are  all  accounted  timber :'' 
•0  that  waste  as  to  trees  appears  to  be  governed  by  circumstances :  see 
~*J;  Chisholm  y.  Sheldon,  per  Blake,  C,  1  Grant,  318 ;  Lawrence  v. 
^^4^y  2  Grant,  301.  It  must  be  borne  in  mind,  there  is  in  the  case  of  a 
1*^  reserving  rent  an  ar;rument  in  favor  of, the  tenant,  which  may  not 
j^^ttt  where  the  estate  comes  by  act  of  law,  for  in  the  former  case  it  may 
be  JmpUed  perhaps,  that  the  intention  of  the  parties  was  that  the  lands 
W'^rkt  he  cIPared 

'^i  I'urk  on  Dower,  21)3,  2*J6  :   see  also  Draper  on  Dower,  86. 

(^)  8  Bd.  1,  c.  7.         (c)  2  Black.  Com,  138.         {d)  2  Inst.  309, 
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would  pass  such  greater  estate  by  wrong,  and  the  penaL^y 
was  forfeiture  of  all  estate. 

Another  method  of  barring  dowers  is  by  jointure,   «u 
regulated  by  the  Statute  27  Henry  8,  eh.  10,  or  by  wit>e- 
nuptial  settlement  in  lieu  of  dower.      A  jointure,  whicli 
strictly  speaking  means  a  joint  estate,  limited  to  both  hiiB> 
band  and  wife,  but  in  common  acceptation  extends  also  to 
a  sole  estate  limited  to  the  wife  only,  is  thus  defined  bj 
Sir  Edward  Coke:    "a  competent  livelihood  of  freehoJU 
for  the  wife,  of  lands  and  tenements,  to  take  effeet  in 
profit  or  possession  presently  after  the  death  of  the  hus- 
band, for  the  life  of  the  wife  at  least."     Before  the  Statute 
of    Uses  the  greater  part   of   the  land  of   England  wm 
conveyed  to  uses,  and  the  cestui  qui  use  then  stood  in 
much  the  same  position  as  a  cestui  qui  trust  after  Um 
Statute,   and   had    but  an   equitable   beneficial    interest. 
Now  though  a  husband  had  the   icse  of  lands  in  abso- 
lute fee  simple,  yet  the  wife  was  not  entitled  to  any  dower 
therein,  he  not  being  seised  thereof;   wherefore  it  becam® 
usual  on  marriage,  to  settle  by  express  deed  some  special 
evstate  to  the  use  of  the  husband  and  his  wife  for  their 
lives,  in  joint  tenancy  or  jointure,  which  settlement  wooM 
be  a  provision  for  the  wife  in  case  she  survived  her  hus- 
band.    At  length  the  Statute  of  Uses  ordained  that  such 
as  had  the  use  of  lands,  should  to  all  intents  and  purposes 
be  reputed  and  taken  to  be  absolutely  seised  and  possessed 
of  the  soil  itself.     In  consequence  of  which  legal  seisin,  all 
wives  would  have  become  dowable  of  such  lands  as  were 
held  to  the  use  of  their  husbands,  and  also  entitled  at  the 
same  time  to  any  special  lands  that  might  be  settled  ii^ 
jointure,  had  not  the  same  statute  provided,  that  upott 
making  such  an  estate  in  jointure  to  the  wife  before  mar- 
riage, she  shall  be  forever  precluded  from  her  dower.    Bat 
then  these  four  requisites  must  be  punctually  observed- 
1.    The  jointure   must  take  effect  immediately  on  th6 
death  of  the  husband.      2.  It  must  be  for  her  own  life  ^t 
least,  and  not  pur  auter  vie,  or  for  any  term  of  yewrs,  or 
other  smaller  estate.    3.  It  must  be  made  to  heiael^  io^ 
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>ther  in  trust  for  her.  4.  It  must  be  made,  though  it 
i  not  in  the  deed  be  expressed  to  be  (a)  in  satisfac- 
I  of  her  whole  dower,  and  not  of  any  particular  part  of 
If  the  jointure  be  made  to  her  after  marriage, 
has  her  election  after  her  husband's  death,  as  in 
"^er  dd  oetmiu  ecclesicB,  and  may  either  accept  it  or 
se  it,  and  betake  herself  to  her  dower  at  common  law  ; 
she  was  not  capable  of  consenting  to  it  during  cover- 
5.  And  if  by  fraud  or  accident,  a  jointure  made  before 
Tiage  proves  to  be  on  a  bad  title,  and  the  jointress  is 
ited  or  turned  out  of  possession,  she  shall  then  (by 
provisions  of  the  same  Statute)  have  her  dower  2>ro 
to  at  the  common  law  (b), 

L  more  usual  mode,  in  Ontario  at  least,  of  preventing  Bar  by  ante- 
it  of  dower  in  present  or  future  acquired  property,  is  ^"„^*  "*"  *" 
settlement  or  agreement  before  marriage,  by  which  the 
inded  wife  accepts  any  provision  in  her  favour  which 
ieclared  to  be  in  lieu  of  dower  in  such  present  or  future 
be  acquired  property  ;    and  if  the  intended  wife  were 
lit  at  the  time  of  the  agreement,  the  inadequacy,  preca-  Though  inade- 
wness,  or  failure  of  the  provision  for  her  will   not  pre-  ^"*^*»  ^^  ** 
it  her  being  barred :   on  this  point  Lord  St.  Leonards 
thus  expresses  himself — "  If  the  present  were  a  jointure 
mting  as  a  bar  under  the  Statute  of  Uses,  [above  ex- 
ined — Ed.]  the  case  would  have  been  governed  by  seo- 
1 7  of  that  Statute ;  but  in  equity  the  bar  rests  solely  on  For  the  bar  is 
tract,  and  my  opinion  is  that  in  this  court,  if  a  woman,  fon„.nct^  * 
ng  of  age,  accepts  a  particular  something  in  satisfaction 
lower,  she  must  take  it  with  all  its  faults,  and  must  look 
the  contract  alone;  and  cannot  in  c^ise  of  eviction  come 
linst  one  in  possession  of  the  lands  on  which  otherwise 
*  dower  might  have  attached ;   this  has  nothing  to  do 
th  the  performance  of  covenants  or  the  like.    .     .     .  My 
fusion  is,  that  the  plaintiff  has  accepted  in  lieu  of  dower 


«)  Oflldaon  V.  Elliott,  27  Q.  B.  U.  C.  95.       (6)  2  Black.  Com.  138. 

^J^ke  y.  Kendall,  2  DeGex.  Mac.  k  Gor.  209 ;  see  also  Earl  of 
*»Wi«im  V.  IhuTj,  2  Eden  60  ;  Corbet  v.  Corbet,  1  S.  &  S.  612  j  see 
U  Tttd.  Lg.  Ca.,  2  ed.,  p.  63,  64. 
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payment  of  money  at  least,  and  that  she  is  also  concluded 
by  the  acceptance  of  the  bond,  and  that,  though  Uie  bond 
was  not  satisfied,  she  has  no  right  to  resort  to  lands  of  her 
husband  bought  and  sold  during  marriage."  It  must  be 
borne  in  mind  however,  that  the  above  remarks  urae 
made  in  a  case  in  which  the  widow  was  seeking  to  en- 
force her  dower,  not  against  the  heir  at  law,  or  a  devisee, 
or  a  volunteer,  but  against  a  purchaser  for  value,  who  on 
]>urch2ise  was  aware,  and  perhaps  relied  on  the  settlemait 
and  agreement  of  the  wife  to  accept  the  husbaiMrs 
bond  in  lieu  of  dower.  Still,  however,  it  would  appear 
on  the  whole  that  the  acceptance  by  an  adult  woman  before 
marriage  of  any  provision  in  lieu  of  dower,  will  though  it 
fail,  bar  her  as  a  matter  of  contract  as  against  the  hus- 
band and  those  claiming  under  him. 

Infants  may  be  banned  at  law  by  sufficient  legal  join- 
ture under  the  Statute  of  Henry  8,  as  above  explained   If 
the  jointure  be  competent  it  will  be  good  though  it  be  not 
of  the  value  of  the  dower  (a)  :  and  though  at  law  an  in- 
fant may  not  be  bound  by  her  ante-nuptial  agreement  to 
accept  a  provision  in  lieu  of  dower,  still  in  equity  a  provi- 
sion made  for  an  infant  on  her  marriage,  at  least  if  with 
the  assent  of  her  father  or  guardian,  and  in  all  respects  a* 
certain,    secure,  and  substantially  equivalent  to  a  good 
legal  jointure,  would  be  sufficient  as  a  good  eqaitubU  join- 
tare,  to  restrain   her  from  enforcing  her   legal  right  U> 
dower  (/>).      A  mere  precarious  and  uncertain  provisioxi, 
however,  which  she  might  never  enjoy,  though  it  might 
bar  an  adult  on  her  contract  to  accept  it  as  above  mentioa- 
ed,  would  not  bar  in  case   of  an  infant  (c)  :  thus  a  settle- 


(a)  Earl  of  Buckingham  v.  Drury,  .3  Bro.  P.  C,  Toral.  ed.  492  5 
Drury  v.  Drury,  4  Bro.  C.  C.  506,  note;  Harvey  et  ux.  v.  A8bleyetU-f 
3  Atk.  607. 

(6)  See  cases  last  note  ;  Tuil.  Lg.  Ca.,  2  ed.,  p.  63  :  see  also  DtvM»^ 
Conv.,  vql.  3,  2  ed.,  p.  728  note  a,  where  the  law  is  fnlly  diewusBed ;  8"K^ 
Statutes,  2  ed.,  246  j  but  see  Fisher  v.  Jameson,  12  C,  P.  U,  C.  ^•^i  "5 
which  case,  however,  the  provision  made  was  precarioos,  insecordi  •***^ 


failed :  see  also  this  case  in  Appeal,  2  Error  &  Appeal  Reports,  243, 
remarks  of  Esten,  V.  C.  ^ 

(c)  Carruthere  v.  Carrothers,  4  Bro.  C.  C.600,  513  ;   Smith  ▼.  W^ 
5  Ves.  1S8 ;   Fisher  v.  Jameson,  sapra. 
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t  of  an  estate  on  an  infant  for  life,  after  the  death  of 
intended  liusband  and  of  some  third  person,  will  not 
bar  ad  a  gcxxl  equitable  jointure  ;  for  the  third  person 
bt  survive  not  only  the  husband  but  the  wife  who 
lit  therefore  never  take^anything. 

Tiether  a  provision,  which  is  not  valid  as  a  good  legal  But  if  m*d« 
bure  under  the  Statute  of  Henry  8,  but  is  still  substan-  of  parents? 
y  equivalent  to  it,  would  bar  an  infant  in  equity,  if 
e  before  marriage  vjitlioiit  assent  of  her  father  or 
"dian,  is  not  perhaps  quite  clear.  In  one  ca«e  (a)  it  is 
:  "  A  female  infant  is  bound  by  the  settlement  made 
ler  marriage  as  to  dower  and  thirds,  not  by  force  of 
agreement  in  the  settlement,  but  by  reason  of  the  con- 
of  her  parents  and  guardians  and  of  the  Statute  of 
iry  8."  Perhaps  if  the  equitable  jointure  be  in  all  res- 
fl  adequate  and  tantamount  to  a  good  legal  jointure ; 
or  instance,  if  it  complied  in  all  respects  with  what  is 
lired  under  the  Statute,  except  that  it  was  an  equitable 
te  of  freehold  instead  of  a  legal  estate,  the  infant  would 
•arred,  and  be  restrained  in  equity  from  prosecuting  her 
n  at  law :  and  that  in  such  a  case  equity  would  follow 
law;  and  that  as  the  infant  would  be  barred  at  law 
lout  her  assent  or  the  assent  of  parents  or  guardians, 
Iso  she  will  be  barred  in  equity,  if  the  provision  only 
d  in  being  a  good  legal  bar,  because  it  was  an  equit- 
J  estate  (6).  It  may  well  be  contended  that  the  assent 
arents  and  guardians  is  not  requisite  for  the  protection 
he  infant,  as  the  statute  is  a  sufficient  protection ;  and 
i  the  absence  of  such  assent  will  not,  on  the  one  hand, 
ler  an  adequate  equitable  jointure  invalid,  and  on  the 
2r  hand,  that  the  presence  of  such  assent  will  not  render 
inadequate  one  valid. 


)  SiuiAon  V.  Jones,  2  Ross.  &  Mvl.  377  ;    Stamper  v.  Barker  et  al., 
»dd.  157. 

')  Bnirj  V.  Drurj,  supra,  Uarg.  Co.  Litt.  36  b,  note  7  :  Williams  v. 
<7«  3  Yes.  545-,  Corbet  v.  CoH)et,  1  a  &  S.  612  ;  Sagden  Statutes, 
^.  246 ;  jHmieson  v.  Fisher,   2  Err.  &  App.  Repts.  242,   per 
«^  V.  C. 
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Assent  of  pa-  The  acceptance  before  marna^  by  an  infant  of  an  iiisof- 
teriai  °i? jSn^  ficient  equitable  jointure,  or  of  one  which  has  fiedled,  would 
ture  bad.  not  suffice  in  equity,  to  deprive  her  of  her  legal  right  to 
dower,  though  accepted  with  the  assent  of  parents  or  guar- 
dians :  in  other  words,  the  concurrence  of  parents  or  guar- 
dians wUl  not  give  force  to  a  settlement  accepted  by  an 
infant,  which  would  not  have  been  binding  on  her  without 
such  occurrence  (a) ;  for  "  a  competent  livelihood "  is  re- 
quired at  law  :  an  incompetent  jointure,  or  one  that  turns 
out  worthless,  would  not  be  a  good  legal  bar,  under  the 
Statute  of  Henry  8,  and  the  courts  of  equity  proceed  only 
by  analogy  to  this,  unless  indeed  they  can  proceed  and  bar  as 
on  a  matter  of  contract,  (as  in  the  case  of  an  adult  as  above 
mentioned),  which  ground  is  insufficient  where  it  is  an  in- 
fant who  contracts  tb  her  own  disadvantage. 
Former  mode  A  conveyance  to  a  husband  may  be  so  drawn,  as  that  he 
80  rhat^doww*  "^^y  reconvey  without  the  dower  of  his  wife  attaching.  A 
never  eyen  form  of  such  conveyance  once  used,  was  by  common  law 
conveyance  to  convey  to  the  purchaser  (the  husband)  and 
his  heirs  to  hold  to  such  uses  as  he  should  appoint,  and  in 
default  of  and  till  appointment  to  the  use  of  him  and  his 
assigns  during  his  life,  without  impeachment  of  waste,  and 
on  the  determination  during  the  life  of  the  purchaser  of 
that  estate,  by  forfeiture  or  otherwise,  to  the  use  of  the 
dower  trustee  and  his  heirs,  or  executors  and  administia- 
tors  during  the  life  of  the  purchaser,  in  trust  for  him  and 
his  assigns,  and  after  the  determination  of  the  estate  limit- 
ed to  the  trustee  to  the  use  of  the  heirs  and  assigns  of  the 
purchaser.  Under  such  limitations  the  hiysband,  by  exercise 
of  the  power,  had  full  control,  and  if  he  died  without  excr 
cising  it,  dower  never  even  attached,  for  the  only  estate  of 
which  the  husband  would  be  seised  in  possession,  during 
his  life,  would  be  the  life-estate ;  and  the  remainder  in  fee  is 
prevented  from  becoming  an  estate  of  inheritance  inposw- 

(a)  Simson  v.  Jones,  2  Ross.  &  My.  37 7,  365 ;  Field  v.  Moore,  7  Ds^* 
M.  &  G.  691,  706,  709  ;  see  Harvey  et  ox.  v.  Ashley  et  al.,  8  Atk.  6ITi 


Ainslie  v.  Medleycott^^  Yes.   13;    Earl  of  Buckingham  t.  Tkti^L 

'   \  612}  Fjsher  v,  Jametoikf 
C.  P.  U.  C.  601,  and  the  text  books  referred  to  on  prior  page,  note  v. 


2  Eden  60 ;  Corbet  v.  Corbet,  1  S.  &  S. 
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n  by  force  of  the  rule  in  Shelley's  case,  and  the  law  of 
tger,  in  consequence  of  the  intervenii^  estate  to  the 
stee  (a).  Such  limitations  as  the  above  will  however.  Now  nselMf 
?  no  longer  suffice,  unless  indeed  the  husband  exercised  gj  ^®°*  ®***' 
power,  for  by  Con.  Stat.  ch.  84,  s.  1,  "  When  a  husband 
)  beneficially  entitled  to  any  land  for  an  interest  which 
8  not  entitle  his  widow  to  dower  out  of  the  same  at  law, 
such  interest  whether  wholly  equitable,  or  partly  legal 
partly  equitable,  is  an  estate  of  inheritance  in  posses- 
i,  or  equal  to  an  estate  of  inheritance  in  possession  (other 
a  an  estate  in  joint  tenancy),  then  his  widow  shall  be 
tied  in  equity  to  dower  out  of  the  same  lands."  Under 
i  limitations  as  the  above,  the  estate,  it  will  be  observed, 
artly  legal  and  partly  equitable,  equal  to  an  estate  of 
sritance  in  possession. 

oiother  form  sometimes  adopted,  and  which  can  yet  be  Another  fonn 

pted  with  effect,  so  far  as  to  enable  the  husband  to  con-  ^Jpted  nnder 

free  of  dower,  was  to  convey  to  the  purchaser  in  fee  which  right 

>  husband),  to  such  uses  as  he  should  appoint,  and  in  robject''to'be 
mlt  of  and  till  appointment,  to  him  in  fee ;  (the  limita-  defeated. 

\B  were  usually  more  complex  than  as  above  in  fee,  but 
implifies  so  to  state  them)  (6).  Under  such  limitations> 
rer  does  attach,  subject  to  be  divested,  on  exercise  of  the 
rev  of  appointment ;  for  the  husband,  till  exercise  of  the 
irer  is  seised  of  an  estate  of  inheritance  in  possession ; 
on  execution  of  the  power,  the  appointee  (a  purchaser 
n  the  husband),  comes  in  as  if  named  in  the  conveyance 
he  husband  (in  consequence  of  the  peculiar  operation  of 
h  powers  and  appointments),  and  so  paramount  to  the 
it  of  dower  of  the  wife.  The  operation  and  effect  of 
86  conveyances  is  thus :  A  conveys  by  common  law  con- 
^ance,  or  by  grant,  to  B  (the  husband),  in  fee,  to  such  uses 
be  (B)  shall  by  deed  appoint,  and  in  default  of  and  till 
^ointment,  to  him  (B)  in  fee ;  B  sells  to  C,  and-  conveys 

'  appoints  the  estate  to  C  in  fee,  reciting  the  power  of 

— # 

4  W«tk.  Conv.  9th  ed.  p.  91,  and  notes. 

'}  As  to  the  covenants  for  title,  1  Smith,  Lg.  Ca.  5th  ed.  p.  G4.    See 

>  of  conveyances,  Davidson's  Conv.  vol  2, 169-173. 
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appointment :  the  whole  transaction  is  now  to  b 
though  by  the  first  conveyance,  A  had  conveyed 
his  heirs,  to  the  use  of  C  and  his  heirs ;  which  wo 
the  Statute  of  Uses  vest  the  legal  estate  and  fee 
so  paramount  to  the  right  of  dower  (a).  Of  corns 
without  exercise  of  the  power,  then  if  the  limitat 
the  simple  form  put,  the  widow  of  B  would  be  c 
her  dower,  which  was  never  divested  (6). 
Devise  or  be-       ^\^q  acceptance  by  a  widow  of  what  is  ffiv< 

quest  in  hen  .       . 

of  dower.       .  expressly  in  lieu  of  dower  is  a  good  bar  to  hei 

(a)  That  executions  may  thus  be  defeated — see  infra,  noU 

(6)  There  are  probably  few  points  in  the  law  of  real  pre 
have  been  the  subject  of  more  conflicting  weighty  authority  tha 
in  the  text.  At  one  time  it  was  supposed  that  inasmuch  a 
limited  in  default,  or  till  exercise  of  a  power,  is  a  vested  estal 
fore  as  dower  did  attach,  that  it  could  not  be  defeated  by  subs 
cise  of  the  power.  It  seems  however  quite  clear  that  it  can  be 
see  Park  on  Dower,  186;  Sugden  on  rowers,  8th  ed.  194,  41 
Ray  V.  Pung,  5  B.  &  Aid.  561  ;  s.  c.  5  Madd,  310  *,  and  as  t 
and  executions  being  thus  defeated.  Doe  d.  Wigan  v.  Jones, 
459 ;  Tunstall  v.  Trappes,  3  Sim.  300.  It  was  however  on  a 
that  the  chief  difficulty  arose,  viz.,  whether,  where  the  estate  i: 
to  some  third  person  to  uses,  but  directly  to  the  purchasei 
stated  in  the  text,  so  that  he  is  in  by  the  common  law^  any  u 
in  his  favor  or  on  his  appointment  are  not  void.  It  was  aaid 
mon  law  seisin  and  a  use  or  power  caunot  be  co-existent  in  the 
in  the  same  person;  that  the  power  would  be  merged  in  the  f 
purchaser  being  in,  and  having  the  whole  fee,  as  at  comrai 
further  uses  declared  in  his  favor  or  on  his  appointment  were  i 
tory  and  void ;  that  in  order  that  any  such  uses  should  have  i 
would  be  requisite  to  separate  the  seisin  and  the  use,  as  by  cc 
some  third  person  to  such  uses  as  the  purchaser  should  app 
appointment  to  the  use  of  the  purchaser.  These  views  were  st 
cated  by  men  as  eminent  as  Mr.  Saunders  and  Mr.  Preston :  g 
on  Uses,  Vol.  1,  p.  155;  Preston  Conveyancing,  Vol  2,  p.  4 
pp.  265,  271,  494 :  see  also  the  first  part  of  the  note  to  Watk 
ancing,  9th  ed.  p.  281 ;  and  Goodili  v.  Brigham,  1 B.  &  P.  192 
stitutes  a  formidable  array  of  authority  against  the  doctrine 
on  the  other  hand  there  is  no  less  wei«;hty  and  more  modern 
its  favour.  Lord  St.  I^eonards  (Sugden)  in  his  work  on  Powe: 
93,  reviews  all  the  authorities,  and  comes  to  the  conclusion  tl 
under  an  appointment  created  as  named  in  the  text  can  well 
and  of  this  opinion  also  is  Mr.  Coventry  :  see  his  note  in  bra 
first  part  of  the  note  in  Watkin's  Conveyancing  above  lefei 
also  per  Draper,  C.  J.,  in  Lyster  v.  Kirkpatnck,  26  Q.  B.  U.  ( 
conveyancer  may  avoid  all  question  by  limiting  the  estate  by  < 
conveyance,  or  by  grant  under  Con.  Stat.  ch.  90,  to  some  tJii] 
fee  to  such  uses  as  the  purchaser  may  appoint,  and  in  defanll 
appointment  to  the  use  of  the  purchaser  and  his  heirs*  It  i 
however  that  this  precaution  is  quite  unnecessary :  see  alao 
Byrne,  8  Ir.  C.  L.  Kep.  394. 
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dower :  so  also  if  it  can  be  clearly  implied  from  the  will 
dttt  the  proviaioii  was  to  be  in  lieu  of  dower  ;  "  it  is  not 
enough  to  say  that  on  the  whole  will  it  is  fairly  to  be 
inferred  that  the  testator  did  not  intend  that  his  widow 
should  have  dower,  in  order  to  justify  the  Court  in  put- 
ting her  to  her  election,  it  must  be  satisfied  that  there  is 
a  positive  intention  to  exclude  her  from  dower,  either  ex- 
press or  impMkl "  (a).  The  mere  gift  of  an  annuity  out  of 
tte  estate  w3l  not  render  it  compulsory  on  the  widow  to 
elect  between  it  and  her  dower,  she  will  be  entitled  to  both. 

Parol  evidence  of  the  intention  of  the  testator  to  ex- 
clude dower  is  not  admissible. 

b  order  that  the  widow  be  barred  by  acceptance  of  the  Acceptance  of 
provision  in  lieu  of  dower,  there  must  have  been  an  oppor-  fig^'^f ^J^^'^^r 
tunity  to  elect,  and  the  acceptance  must  not  have  been  in  if  made  in  ig- 
ignomnce  of  the  provision  being  in  lieu  of  dower  (b).  ^^^Z  Mo«!' 

It  has  been  said  that  in  order  that  the  election  to  take  no  bar. 
should  be  a  defence  at  law,  the  intention  that  the  provision  Pleading  eieo- 
should  be  in  lieu  of  dower  must  be  expressed  on  the  face  ^^^^  ^  ^*  ^' 
rfthe  will,  and  not  left  to  be  gathered  or  inferred  from  it, 
in  which  latter  case,  before  equitable  pleas  were  allowed 
*tlaw,  it  was  said   the  defence   was  in   equity  only  (c), 
h.  Uie  latter  case  therefore  it  will  be  advisable  to  plead 
fte  election  by  way  of  equitable  plea  (cZ). 

Acceptance  by  the  widow  of  a  conveyance  from  the  heir-  by  conyey- 
«t-kw  in  lieu  of  dower,  is  a  cood  bar,  so  also  of  a  bond  (e).    »**?«»  ^o-  ^^^^ 

.  heir-at-law. 

The  action  for  dower  uiide  nihil  liabet  might  be  barred  ^^^  ^   ^^^ 
hy  the  Statute  of  Limitations,  Con.  Stat.  ch.  88,  s.  1  (/).      of  Limita- 

The  Act  of  24  Vic.  ch.  40,  also  gave  a  bar.  Sut  o.88,8.l. 

• 

\a)  Gibson  v.  Gibson,  1  Drew.  51;  see  also  generally  Baker  v.  Baker, 
25  Q.  B.  U.  C.  448 ;  Walton  v.  Hill,  8  Q.  B.  U.  C.  562 ;  Pulker  v. 
B^  13  Q.  B.  U.  C.  646  j  Parker  v.  Sowerbj,  4  De  G.  M.  A  G.  321  j 
^bWv.  Hammond,  12  Grant  485;  McLennan  v.  Grant,  15  Grant  65  j 
'vrweather  v.  Archibald,  15  Grant  255. 

(6)  Sopwith  V.  Maaghan  30  Bea.  235. 

(C)  Walton  V.  Hill,  8  Q.  B.  U.  C.  562,  per  Robinson,  C.  J. 

id)  Am  to  pleading  the  election  see  Walmsley  v.  Walmsley,  26  Q.  B. 
U.  C.  392 ;  Breakenridge  v.  King  4  Q.  B.  U.  C.  O.  S.  180,  and  Walton  v. 

HOljiapra.  (e)  Germain  v.  Shuert,  7  C.  P.  U.  C.  316. 

if)  German  ▼.  Grooms,  6  Q.  B.  U.  C.  414  ;  McDonald  v.  Mcintosh,  8 
^  o,  U.  C.  388.     The  authority  of  the  pases  is  sustained  by  Draper,  C.  J., 
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Prior  to  the  Stat.  Of  Wm.  4,  Con.  Stat.  ch.  88,  there  VfU 
no  limitation  to  the  suit  for  dower  (a). 
Limitation  to       3    ^^e  Act  of  32  Vic,  ch.  7,  s.  22,— 

action  by  82  "^  f  »  f 

Vic.  C.7, 8.  2 J.      »*  No  action  of  dower  shall  be  brought  but  within  twenty  yfars 

from  the  death  of  the  husband  of  the  demandant." 

No  provision  is  made  for  cases  of  disability. 

Limiintion  hy      When  the  husband's  interest  was  a  mere  right  or  action, 

84,  ti.  2,  where  the  time  which  would  bar  the  husband  wilpUso  bar  the 

husbanil  whs   ^jfg^  notwithstanding  her  coverture,  and  if  the  bar  against 

the  husband  be  not  complete  on  his  death,  the  time  run 

against  him  will  count  as'  against  the  widow,  for  the  Con. 

Stat.  ch.  84,  s.  2  (h),  which  in  such  case  gives  her  dower  in 

virtue  of  such  right  in  her  husband,  limits  the  period  of  suit 

for  dower  to  that  within  which  such  right  might  be  enforced 

Con.Stat  C.88,      By  Coil   Stat  ch.  88,  s.  18,  "  no  arrears  of  dower,  or  damagw 

recoyery  of      ^"  account  of  such  arrears  shall  be  recovered  or  obtained  bj  any 

arrenrsofdow-  action  or  suit  for  a  longer  {)eriod  than  six  years  next  before  tb« 

o     years,  commencement  of  such  action  or  suit." 

Bar  by  deed.  Dower  may  also  be  barred  by  deed  of  the  married  wo- 
man executed  as  required  by  the  statute  authorizing  this 
mode  of  bar  (c). 

Prior  to  the  Stat.  37  Geo.  3,  ch.  7,  the  mode  of  barwa^ 
by  fine   or  recovery,  that  by  fine  being  the  most  usual. 

Fines  and  recoveries  were  abolished  with  other  real 
actions,  except  in  dower,  by  4  Wm.  4,  ch.  1,  Con.  Stat  ch. 
27,  s.  78,  and  the  statutory  bar  above  remains.    The  in" 

in  Begley  et  ux.  v.  St  Patrick's  ABSOciation,  23  Q.  B.  U.  G.  395,  and  by 
Stuart  V.  C,  in  Marshall  v.  Smith,  34  L.  J.  Ch.  189,  which  is  the  only 
Enj^lish  case  on  the  point,  and  Laing  v.  Avery,  14  Grant,  33.    In  Leach  v. 
Shaw,  8  Grant,  494,  Esten,  V.  C^  expressed  doubts  as  to  dower  beiUff 
within  the  act  by  reason  of  the  dennition  sriven  to  the  word  *'  land"  in  th^' 
interpretation  clause,  which  he  said  seemea  ''studiously  framed  to  exc\vd  ' 
such  an  estate*' ;  he  thought  however,  that  dower  nught  be  within  tt>^ 
general  meaning  of  sec  1  of  the  Con.  Stat,  and  held  himself  bdnnd  by  tb<^ 
two  cases  first  cited.    In  those  cases  a  difficulty  was  felt  in  holding  dow«?'' 
to  be  within  sec.  1  inasmuch  as  sec.  2,  which  proposes  to  define  the  peno^ 
at  which  the  rights  barred  by  the  act  shall  be  deemed  to  have  first  accra^P 
does  not  take  in  the  case  of  dower.    It  has  been  held,  however,  that  tn^ 
will  not  prevent  the  application  of  sec.  1 ;   James  v.  Salter  et  sL,  -* 
B.  N.  C.  544 ;  Grant  v.  Ellis,  9  M.  &  W.  124;  see  also  4  Rep.  2  a. 

(a)  Per  Draper,  C.  J.^  in  Begley  y.  St.  Patrick's  Association,  npc^ 
That  the  Statute  of  William  applies  in  cases  of  dower,  see  supra,  note./* 

{b)  See  the  Stttate,  ante  p.  212,        (c)  See  the  Statute,  ante  p,  2U' 
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enience  of  the  mode  of  bar  by  fine  induced  the  Legis- 
•e  at  an  early  period  to  introduce  a  more  simple  mode 
ar;   the  first  Act,  37  Geo.  3,  ch.  7,  by  analogy  to  the  The  earl j  tcti» 
e  of  bar  by  fine  required  an  examination  in  all  cases.  *"  ^^    ^' 
subsecjuent    legislation   however,  examination    is    no 
er  requisite  where  the  husband  is  a  party  to  the  deed, 
continues   requisite  when  he  is  not  a  party  ;  a  dis- 
tion  based  on  no  suflicient  reason,  and  which,  consid- 
g  the  object  of  the  examination,  shojild  mther  be  the 
T^way^(a).    ^C    ^Otf      t>  •  f-  ■'' '  V<r?T 
married  woman  cannot   without  the  concurrence  of  Relewjebj 
husband,  notwithstanding  examination  and  certificate  man"of  doircr 
er  the  dower  acts,  release  her  right  to  dower  in  lands  in  lands  of 

1  1/%  «i        i/Yi        Ai*j.*  1.1    deceased  hus- 

er  decea|ed  former  husband  (b).  And  it  is  apprehend-  ^,^„j 
Jthough  this  was  so  decided  before  the  Con.  Stat.  ch. 
Jettling  the  property  of  married  women  to  their  sepa- 
use,  and  although  the  right  released  is  a  mere  right  of 
>n,  and  no  estate  in  the  land,  that  even  since  that  act, 
husband  should  be  a  party  (c).  It  may  be  question- 
also  whether  such  a  release  would  be  valid  if  exe- 
i  under  the  Stat.  29  Vic.  ch.  28,  s.  22,  which  authorizes 
sage  under  a  power  of  attorney  from  a  married  wo- 
there  being  an  examination  and  certificate  endorsed 
he  jiower  a.s  required  by  the  dower  Act  (<?).  This 
Irion  of  reltitse  of  the  rujkt  of  cvction  to  the  tenant  of  the 
old  is  of  course  very  different  from  that  of  assignment  AsBignment  of 

le  ri^T^ht  to  a  stranger,  and  it  may  well  be  that  the  *^®  "8^^  *°  * 
o  .  .  stranger. 

w  a.s  a  fentii  sole  before  a  second  mamage,  or  jointly 
her  husband  with  the  projKjr  formalities  if  married 
I,  may  be  able  effectually  to  release  to  the  tenant  of 

Sje  remarks  of  Sir  J.  B.  Kobinson,  C.  J.,  in  Howard  v.  Wilson,  9 
U.  C.  450. 

Howard  v.  WiUon,  U  Q.  B.  U.  C.  460;  10  Q.  B.  U.  C.  lH6j  s.  c. 
so  McGill  V.  Squire,  13  Q.  B.  U.  0.  550. 

See  remarks  as  to  Con.  8iat.  ch.  85  ;  see  also  per  A.  Wilson,  J., 
r  ▼.  Wiley  et  al.,  16  C.  P.  U.  C.  542,  and  Heward  v.  Scott,  2  Cooper, 
Cham.  Rep.  274. 

See  as  to  execution  under  a  power  of  attorney  from  the  wife,  the 
rb  on  the  Stat.  29  Vic.  ch.  28,  s.  22,  in  treating  of  Con.  Stat. 
5. 
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the  freehold  (a),  and  yet  that  the  right  should  not  be,  a,s 
it  has  been  held  not  to  be  (b),  assignable  to  a  stmigeT. 
DeciHions  as  to     Mamv  of  the  decisions  on  Con.  Stat  ch.  85  (c),  enab&Hf 
mentsandoer-  m^'iried  women  to  convey  their  real  estate  are  applicable 
tifioates.         ^  this  act  as  regards  the  effect  of  the  language  of  the 
certificate  (d),  the  evidence  and  effect  of  the  certificate  as 
evidence  (e),  and  the  joining  of  the  husband  (f). 

This  Act  is  not,  as  in  Con.  Stat.  ch.  85,  confined  to  adults. 
82  Vio.  0. 7, 8.  The  Act  of  32  Vic.  ch.  7.  s.  23  (g),  which  takes  effect  on 
28.  remedies   g^^d  after  the  first  day  of  February,  1869,  alluding  to 

informalities         ..         ^      j  .j  ru 

in  oertifioates,  actions  for  dower,  provides  as  follows  : 

23.  *'  No  such  action  shall  be  hereafter  maintaioed  iu  case  tbe 
demandant  has  joined  in  a  deed  to  convey  the  lands,  or  to  nUmBt 
her  dower  thereiQ  to  a  purchaser  for  value,  although  the  acknow- 
ledgement  required  by  law  at  the  time  may  not  have  been  made 
or  taken,  or  though  any  informality  may  have  occurred  or  lup- 
pened  in  the  making,  taking  or  certifying  such  acknovledgement  ** 

Suits  pending  at  the  time  of  the  passing  of  the  Act  are 
excepted  from  the  operation  of  this  clause. 

Qaestions  On  the  construction  of  this  section,  the  following  que»- 

M*^f  «2*v"'    ^^^^^  °^y  ^^^  ' — Ist.  What  is  meant  by  joining  in  a  deed  ? 

oh.  7.  2nd.  What  is  the  extent  of  the  word  purchaser  ?    3rA  Doeft 

the  act  virtually  repeal  sections  6,  7,  8,  9,  and  10,  of  th« 
Ck)n.  Stat,  and  the  necessity  for  acknowledgement  as 
named  in  those  sections  after  as  well  as  before  the  passing 
the  act  ? 

What  is  meant      As  regards  the  first  point  it  is  to  be  observed  the  Con.  Start - 

^Jfitf^o  release  ®*  ^  a^u^l^ori^s  ^  married  woman  to  bar  by  joining  iolih 
dower.  her  husband  in  a  deed  in  which  a  release  of  dower  is  oou- 


(a)  Ante  pp.  74,  75.        . 

(h)  McAnnany  v.  Turnbull,  10  Grant,  298  j   see  however,  p.  69,  note 
c,  and  p.  70 ;  see  also  post  p.  240. 
(c)  See  the  cases  commented  on  iu  treating  of  that  Act,  p.  260. 

Id)  Monk  V.  Farlinger,  17  C.  P.  U.  C.41 ;  Stayner  v.  Applegtte,S  r. 
P.  U.  C.  451  ;   McNally  v.  Church,  27  Q.  B.  U.  C.  103. 

(e)  Monk  v.  Farlinger,  supra  ;  Jackson  v.  Robertson,  4  C.  P.  IT-  ^' 
272  ;  Allison  v.  Rednor,  14  Q.  B.  U.  C.  459  ;  McCammon  r.  Bc«» 
pr^.  26  Q.  B.  U.  C.  419  ;  Orser  v.  Vernon,  14  C.  P.  U.  C  573; 
Robinson  v.  Bjers,  13  Grant,  388. 

(/)  Doe  d.  Bradt  v.  Hodgins,  2  Q.  B.  U.  C.  O.  S.  213. 

{g)  See  the  Act  at  the  end  of  this  chapter. 
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tained,  and  by  section  5  she  can  also  bar  by  executing  eiljier 
aUme  or  jointly  with  other  persona,  a  deed,  &c.,  to  which 
ker  husband  is  not  a  party  containing  a  release  of  dower  ; 
if  the  release  is  to  take  effect  otherwise  than  by  joining 
with  the  husband  in  a  deed,  there  must  be  an  examination 
and  acknowledgement  (the  necessity  for  which  in  that  case 
more  than  the  other  is  not  apparent)  (a).     Now  where  the 
wife  joins  with  the  husband  no  acknowledgement  is  requi- 
ute,  and  it  is  well  known  in  practice  that  in  the  great  majo- 
rity of  cases,  where  acknowledgement  is  required  by  section 
6,  it  is  when  the  wife  executes  alone  joining  with  no  one  ; 
if  therefore,  this  section  is  to  be  read  oc^cording  to  its  strict 
gnunmatical  construction,  as  applying  where  the  claimant 
joined  in  a  deed  to  release  dower,  and  so  relate  only  to  the 
joint  execution  named  in  section  5  of  the  Con.  Stat.,  it  will 
^1  to  take  in  the  majority  of  cases,  viz.,  those  of  sole  execu- 
tion by  the  married  woman,  for  which  there  was  the  chief 
necessity  to  provide.     What   the  Legislature  intended  to 
provide  for  were  the  cases  wherein  a  married  woman  'urith- 
^^t  rele(unng  dower  (b),  joined  with  her  husband  as  a  con- 
^^ying  party  of  the  land  itself,  (and  there  were  many  such 
oonveyance^),  and  also  those  cases   wherein  her  husband, 
^*^o  conveyed  by  a  separate  instrument,  was  no  party  to 
^^  release,  and  the  necessary  acknowledgement  was  defec- 
^^^.     This  section  also  presupposes  that  the  inchoate  right 
^  Uower  was  not  alone  the  subject  matter  of  the  purchase, 
"^^  that  some  interest  of  the  husband  was  chiefly  involved 
*®  t<)  which  the  wife  Wiis  extinguishing  her  right  (o). 

In  order  that  a  release  by  deed  poll  should  be  within  the 
^^t,  it  would  re<iuire  tha£  the  words  "joined  in  "  should 
^"^tiive  a  different  construction  as  applied  to  such  a  release, 
^  that  which  it  has  as  applied  to  conveying  with  the  hus- 

.,  ^<9,\  See  remarkH  of  Robinson,  C.  J.,  in  Howard  v.  Wilson,  9  Q.  B.  U. 

■ 

.  C6 )  Such  a  conveyance,  without  a  release  of  dower  therein,  would  not 
"•  'Within  the  power  conferred  on  married  women  to  bar  dower  by  2  Vic. 
^-  €,  •.  3,  Con.  Stat  ch.  84,  s.  4. 

<c)  Miller  r.  Wiley  et  a1.,  17  C.  P.  U.  C.  368 ;  s.  c.  16  C.  P.  U.  C. 
^^^ ;  ante  p.  69,  n.  c.  and  p.  237. 
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band,  and  that  in  the  former  case  they  should  be  real    ^ 
"ekecuted^"  and  probably  they  would  receive  that  ccit«. 
struction. 
What  ia  meant      ^g  regards  the  extent  of  signification  of  the  words  "por- 
"  purchaser    chaser  for  value,"  it  may  be  observed  that  the  former  Act 
for  Taiue."      ^f  24  Vic.  ch.  40,  s.  19,  which  is  worded  much  as  section  23 
of  this  Act,  referred  merely  to  a  "  purchasei :"  it  would 
seem,  however,  that  the  variance  is  not  material,  unless, 
indeed,  the  word  "  purchaser "  in  the  former  Act  must  be 
taken,  not  in  its  ordinary  acceptation,  but  in  its  strict 
legal  sense,  as  including  any  one  who  comes  to  au  estat^^ 
by  his  own  act  or  agreement  and  not  by  descent,  and  so 
include  a  volunteer  (a).    The  Registry  Act  speaks  of  "pur- 
chaser or  mortgagee  for  valuable  consideration,"  and  tlie 
Act  of  27  Eliz.  ch.  4,  of  purchaser  "  for  money  or  any  gocKl 
consideration,"  and  the  decisions  under  those  Acts  (6)  would 
seem  to  be  applicable  to  this  section.   As  before  mentioned  i 
it  has  been  said  (c)  that  the  purchaser  to  be  within  tti^ 
Act  must  not  be  a  stranger  acquiring  the  mere  right  cw^ 
dower.     It  is  conceived  that  an  acquirer  for  value,  give  i^ 
or  agreed  to  be  given,  of  the  whole  estate,  or  of  any  pax*- 
tial  or  limited  interest  in  it,  absolutely  or  conditionally,  i^ 
within  this  section ;  and  that  it  would  clearly  include  sucl* 
{US  a  mortgagee,  or  lessee  at  rack  rent. 
Does  sec.  23        As  regards  the  third  point,  the  question  is  whether  tln^ 
isrnecessif V '  «^*<^t'i<^"  relates  to  deeds  executed  after  the  passing  of  tb^ 
for  future  ac-  act,  in  which  case  it  would  virtually  repeal  the  former  1*^' 
ments?  ^        ^"^  ^  necessity   for  acknowledgment,  at  least  where  tb^ 
releasee  is  a  purchaser,  and  (where  the  release  is  by  de©^ 
poll),  subject  to  the  question  above  referred  to  as  to  th^ 
constmction  to  be  ])laced  on  the  words  "  in  case  the  clain^^ 


(a)  Bl.  Cora.  241  ;  Co.  Litt.  18  b. 

(b)  As  to  the  Act  of  27  Eliz.,  see  notes  to  Twrnes's  case,  Smith  Lg.C*—  *» 
Gth  ed.  25,  27;  Sug.  Vend.  14th  ed.  712;  Chapman  v.  Emery,  Tow^' 
279  ;  Goodright  V.  Moses,  2  Bl.  1019  ;  Hill  v.  Bishop  of  Exeter,  2  Tam^^ 
69 ;  Dou^^las  v.  Ward^  1  Ch.  Ca.  79.  As  to  the  amount  given  to  c  "* 
tute  value  in  reference  to  the  worth  of  the  property,  see  1  F.  W. 
Wilson  V.  Shier,  6  Grant  630  ;  Doe  v.  James,  16  East.  212 ;  Sag.  V< 
13th  ed.  687,  note  g.  See  also  Persse  v.  Perase,  7  CI.  &  F.  317;  0- 
V.  Owen,  3  H.  &  C.  88.  (c)  IGller  v.  Wiley,  topnu 
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•  joined  in  a  deed/'  &c.  The  commencement  of  this 
lion  would  be  broad  enough  to  operate  on  deeds  exe- 
ed  after  the  Act  and  so  let  in  the  necessary  consequence, 
.>that  no  longer  is  any  acknowledgment  required  by 
tr :  it  is  submitted  however  that  the  expression  **  though 
i  acknowledgment  required  by  law  at  the  time  may  not 
ire  been  made  or  taken,  or  though  any  informality  may 
/e  occurred,  &c.,"  shews  that  the  Legislature  did  not 
itemplate  the  acknowledgment  not  being  necessary  in 
ure ;  and  that  for  the  repeal  of  the  former  statutes  as  to 
:nowledgment  more  direct  enactment  is  requisite  (a). 

Phe  nature  of  the  right  before  and  after  the  death  of  the  as  to  conyey- 
(band,  its  capacity  of  beinir  released  to  the  tenant  of  the  ^^^f  ^^  ^^^^ 

1    ,  ,         ,     j; ,    .  .         ,  ,  ,    ,  to  dower  to » 

mold,  and  of  being  assigned  to  a  stranger,  the  mode  how,  stranger,  and 
I  as  to  whether  the  assiimee  can  sue  and  enforce  the  ?*  Y^  release 

^  to  tenant  of 

it  in  his  own  name  is  elsewhere  treated  of  (6).  the  freehold. 

32  VIC.  CH.  7. 

Act  to  Alter  the  Law  op  Dower,  and  to  Regulate 
proceedings  in  actions  for  the  recovery  of 
Dower  in  Upper  Canada. 

[er  Majesty,  by  and  with  the  advice  and  consent  of  the  Leg- 
bive  Assembly  of  Ontario,  enacts  as  follows : — 

.  The  twenty-eighth  chapter  of  the  Consolidated  Statutes  of  Con.  Stat.  U. 
per  Canada,   intituled  :  An  Act  respecting  the  procedure  in  ^-  ^'  28  »nd 
"i^ms  of  Dower y  and  the  Act  passed  in  the  twenty-fourth  year  repealed. 
Ker  Majesty's  Reign,  intituled  :  An  Act  for  the  better  aesign- 
•<  of  Dower  in  Upper  Canada,  are  repealed  upon,  from  and 
'r  the  day  this  Act  shall  come  into  force. 

•  All  actions  of  right  of  dower  or  of  dower  unde  nihil  habet  Actions  of 

'  be  brought  and  carried  on  accordingj  to  the  provisions  of  dower goyern- 
^Q^  ed  by  this  Act. 

I^ower  shall  not  be  recoverable  out  of  any  separate  and  dis-  power  not 
lot,  tract  or  parcel  of  land,  which,  at  the  time  of  the  alien-  coverable  out 
*>y  the  husband  or  at  the  time  of  his  death,  if  he  died  seized  ^j;»*°<^>n»^**« 


re- 


nature 


^arris  on  Statates,  530. 
^i^te,  pp.  69,  note  c.  70,  76,  237,  238,  and  p.  257. 
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when  aliened,  thereof,  was  in  a  state  of  nature,  and  unimproved  by  clearii^ 
fencing  or  otherwise  for  the  purposes  of  cultivation  or  occupatioo, 
but  this  shall  not  restrict  or  diminish  the  right  to  have  woodland 
assigned  to  the  demandant  under  the  thirty-first  section  of  this 
Act,  from  which  it  shall  be  lawful  for  her  to  take  firewood  neott- 
Rary  for  her  own  use,  and  timber  for  fencing  the  other  portioiH 
of  land  assigned  to  her  of  the  same  lot,  tract  or  parcel. 

The  latter  part  of  this  section  considerably  enlai^  its 
effect.  Under  the|first  part,  if  any  portion  of  the  land  had, 
prior  to  alienation  by  the  husband  or  his  death,  been  im- 
proved, the  widow  would  not  be  deprived  of  whatever 
right  to  dower  she  had  under  the  former  law,  which  gave 
possibly  the  right  to  clear  woodland  for  the  purpose  of 
actual  cultivation  (a).  Thus,  if  three  acres  out  of  a  lot  of 
ninety-nine  acres  had  been  improved,  the  widow  would 
have  been  entited  to  dower  out  of  the  unimproved  as  well 
as  the  improved  portion,  and  all  rights  of  clearing  for  cul- 
tivation the  wild  portion  which  might  not  have  been 
deemed  waste.  The  latter  part  of  this  section  however, 
apparently  by  implication  restrains  the  right  to  clear  any 
of  the  unimproved  portion,  even  though  such  dearing* 
under  the  old  law,  might  not  be  deemed  waste. 


Action  to  be 
commenced 
by  Bummons 
to  party  in 
po?*se8sion. 


4.  Every  action  for  dower  shall  be  commenced  by  writ  of  wm- 
mons  and  shall  be  addressed  to  the  ])erMon  in  actual  possession  of 
the  land,  out  of  which  dower  is  claimed  and  to  every  other  per- 
son who  is  tenant  of  the  freehold  of  the  same  land,  and  in  every 
such  writ  and  in  every  co]>y  thereof  the  place  and  county  of  th© 
residence  and  abode  of  each  party  defendant  shall  be  mentioned* 
and  the  land  or  property  out  of  which  dower  is  claimed  shall  b^ 
described  by  the  number  of  the  lot  or  otherwise,  with  reasonable 
certainty,  and  such  writ  shall  be  tested  as  in  personal  actions,  an^ 
may  be  according  to  the  form  following  : 
Form  of  earn-  VICTORIA,  by  the  Grace  of  God,  t»f  the  United  Kingdom  of 

Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith. 

To  of  [naming  eadi  defendant  andth^ 

place  and  county  of  t^ie  residence  and  abode  of  each  defendant,] 

We  command  you  (and  eadh  and  every  one  of  you)  that  yo'* 


mons. 


(a)  See  ante  p»  226,  note  a. 
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Mier  to  who  was  the  wife  of  now  deceased, 

r  reasonable  dower  which  falleth  to  her  of  the  freehold  which 

i  of  the  said  her  late  husband,  of  and  in  [describe 

*land  and  property  by  ike  number  of  Hie  lot^  or  the  part  of  the 

)  concewoHj  name   of  the  townehipy  city*  town   or  place,  or 

th  8uch  other  reasonable  certainty  as  unll  shew  out  of  what 

ul  and  property  dower  is  claimed]y  and  whereof  she  coroplains 

»t  you  deforce  her,   or  that  you  appear  within  sixteen  days 

her  to  disclaim  any  right  or  estate  of  freehold  in  the  said  land 

i  property,  or  to  defend  yourself  against  her  claim. 

WitDeas,  &c 

y  Every  such  writ  shall  bear  date  on  the  day  on  which  it  is  Date  of  writ, 

led,  and  shall  be  issued  out  of  the  proper  office,  in  the  county  "^^^^^j^^- 

,  able  and  when 

erein  the  lands  lie,  and  shall  be  in  force  for  six  months  and  rotoroahle. 

11  be  returnable  on  the  sixteenth   day  after  service   thereof, 

I  shall  be  endorsed  with  the  *name  aud  place  of  abode  of  the 

orney  suing  out  the  same,  or  (if  no  Attorney;  the  name  aud 

deoce   of  the  demandant  shall  be  endorsed  thereou  in  like 

iner,  as  the  endorsements  on  writs  of  summons  iu  personal 

^ns;   and   the   same  proceedings   may  be  had    to   ascertain 

ther  the  writ  was  issued  by  the  authority  of  the   Attorney, 

Be  name  appears  endorsed  thereon,  and  who  the  demandant  is 

her  abode,  and  as  to  the  staying  proceedings  upon  writs  is- 

without  authority  as  in  personal  actions. 

On  every  such  writ  and  on   each  copy  thereof  shall  be    en-  Notice  endore« 
ed  a  notice  addressed  to  the  defendants,  which  may  be  to  the  ^^  thereon, 
t  following  : — **  You  are  served  with  this  writ  to  the  intent 

you  may  enter  an  appeariusce  and  denial  that  you  are  tenant 
le  freehold  of  the  lands  mentioned  in  this  writ,  or  that  you 

enter  only  an  appearance,  and  take  notice  that  unless  within 
ecn  days  of  the  service  hereof,  you  enter  an  appearance,  with 
nthout  such  denial,  the  demandant  will  have  a  right  to  sign 
^ent  to  recover  as  against  you  the  dower  claimed  Mrith  costs 
Hit." 

•  In  case  the  demandant  claims  damages   for  detention  of  her  Where  de- 
er, such  notice  shall  contain  a  further  statement  that  the  de-  ™*°<1*"^ 

*  1  >  1         1  ciaioiB  damag- 

daut  claims  damages  for   the  detention  of  her  dower  from  es  for  deten« 

5  day  to  be  stated  in  the  notice.  ''^°»  *°- 

Any  defendant  named  in  the   writ  may  appear  within  the  Defendant 
>  ap|K>inted  and  with  the  appearance,  may  file  a  notice  ad-  may  appear 
sed  to  the   demandant  setjjjig  out  that  he  denies  that  he  is  anoy,  &c. 
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tenant  of  the  freehold  of  tlie  lands  mentioned  in  the  writ, 
denial  shall  as  against  that  individual  defendant   be  tal 
admit  the  claim  of  the  demandant  to  dower  as  stated 
writ. 

Effeot  of  ap-  9.  Any  defendant  named  in  the  writ  may  appear  witl 
pearance  time  appointed,  and,  by  filing  an  appearance  without  su 
niai.  nial,  shall  be  taken  to  admit  that  he  is  tenant  of  the  freehc 

shall  not  afterwards  be  allowed  to  deny  the  same. 

Tenant  in  po8-      10.  Every  tenant   in  possession  who  is  not  also  tenant 

session  not      freehold  and  who   is  served  with  a  writ  under  this  Aqt 

freehold  to  no-  forthwith  give  notice  thereof  to  his  landlord  or  other  [lersoi 

tify  landlord,   whom  he  entered  into  )iossession,  under  the  penalty  of  foi 

the  value  of  three  years*  improved  rent  of  the  premises 

possession  of  such  tenant,  to  the  person  under  whom  he  ( 

PeuAlty.  into  possesion,  to  be  recovered  by  action   of  debt  to  be  I 

in  either  of  the  Superior  Courts  of  Comtnon  liHw  in  Ontai 

Landlord  may      1 1 .  The  landlord  or  other  person  under  whom  such  tei 

apply  to  court  jg  mentioned  in  the  next  preceding  section,  holds  or  enter 

tuted  as  de-     possession,  may,  if  he  has  not  been  served  with  the  writ  of 

fendant.  apply  to  the  Court  or  a  Judge  upon  affidavit,  that  he  is 

of  the  freehold,  and  is  advised  and  believes  that  there 

ground  for  disputing  the  demandant's  claim  to  dower,  i 

Court  or  Judge  may,  after  summons  to  or  mile  upon  the  d 

ant,  order  that  such  applicant  l>e  substitute  I  as  defendant 

action,  in  lieu  of  the  tenant  in  possession,  n\ion  such  condi 

shall  to  the  Court  or  Judge  appear  just^ 

If  no  person  in      12.  If  no   person    be    in   actual   occupation  of  the   1 

actual  occu-     which  the  demandant  claims  dower,  the  writ  shall  neve 
pation,  bow  ' 

writ  is  served,  be  served  on  the  tenant  of  the  freehold,  who  shall  be 

therein. 
Writ  to  be  13.  The  writ  of  summons  may  be  served  in  Ontario, 

Bi'rTed  per-     ggryice  shall  be  personal  whenever  that   is  practicable, 

sonally  except  «.  ,     .  ,     i.  .  . 

in  certain        demandant  may,  on  affidavit,  apply  from  time  to  time,  < 

^^^^'  the  Court  out  of  which  the  writ  issued  or  to  a  Judge  c 

Court  in  Chambers,  and  if  it  appear  to  such  Court  or  Ja< 

reasonable  efforts  have  been  made  to  effect  personal  aervi 

either  that  the  writ  has  come  to  the  knowledge  of  defeii 

that  he  wilfully  evaded  service  of  the  same,  and  has  not  i 

thereto,  such  Court  or  Judge  may,  by  rule  or  order,  gnu 

to  the  demandant  to  prooeed  as  if  penonal  service  had 
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f6ct«d,  subject  however  to  such  conditions  as  to  the  Court  or 
Judge  seems  fit 

14.  In  all  cases  where  the  tenant  of  the  freehold  resides  out  of  How  writ  ilsj 
Ontario,  the  demandant  may  issue  a  writ  of  summons  in   the  ^  serred 
form  above  set  forth  by  giving  a  sufficient  number  of  days,  not  r^gjdes  out  of 
less  in  any  case  than  twenty -one  for  the  defendant  to  ap{)ear,  ac-  Ontario. 
oordiDg  to  the  distance  of  the  place  of  the  defendant's  resideDcc, 
and  having  due  regard  to  the  means  of  and  reasonable  time   for 
postal  or  other  communication  ;  which   writ  of  summons   shall 
bear  the  same  indorsement  and  notice  or  notices  as  the  writ  of 
rammoDs  hereinbefore  set  forth,    making  such  changes   as   the 
nature  of  the  case  renders  indispensable. 

15.  Upon  the  Court  or  Judge  being  satisfied  that  such  writ  has  proceedings 

.  ^  been  personally  served  upon  the  defendant,  or  that  reasonable  ^*>«"  writ 
^^-      .,  1^  1  .li.  1      serfcd  or  rea- 

cBortR  have  been  made  to  effect  personal  service  thereof  on  the  eonable  vlTui-tii 

Msndant,  so  resident  out  of  Ontario,   and  that  it  ca^ie  to  his  ^^  ^^rwe  du- 

knowledge,  and  that  he  has  not  appeared,  such  Court  or  Judge  f^ned,  &c. 

My  from  time  to  time,  direct  that  the  demandant  may  proceed 

in  the  action  in  like  manner  as  if  the  defendant  had  been  served 

inider  this  Act  in  Ontario,  subject  to  such  conditions  as  to  such 

Court  or  Judge  may  seem  fit,  having  regard  to  the  time  allowed 

to  the  defendant  to  appear,  being  reasonable,  and  to  the  other 

cntmmslances  of  the  case. 

16.  Any  defendant  named  in  the  writ,  may   within  the  time  Defendant 
^PpMnted,  file  an  appearance  and  acknowledgement  that  he  is  ten-  m^j  file  ap- 
•ntofthe  freehold  of  the  land  named  in  the  writ,  together  with  ^l^kno^dae 
^  consent  that  the  demandant  may  have  judgment  for  her  dower  teuancj. 
^^ereb,  and  may  take  the  proceedings  authorized  by  this  Act  to 

^*^  the  same  assigned  to  her,  unless  the  |>arties  shall  otherwise 

V^e,  and  he  shall  forthwith  serve  the  demandant  or  her  Attor- 

^  with  a  copy  of  such  appearance,  acknowledgement  and  con- 

^"'^^  together  with  an  affidavit  of  the   day  of  the   entering  and 

filing  the  same  in  the  proper  office,  and  in  every  such  case  when  judgment  of 

^  defendant  so  admits  the  right  to  recover,  the  demandant  mav  wJ^in  »"*! 
an4*i  *..-!.•  1  %      *  -^^   wntofawign- 

"wcj'jndgment  of  semn  forthwith,  and  may  obtain  a  wnt  ot  as-  ment  thereon. 

'V^m^t  of  dower  in  manner  hereinafter  sp«>cified,  but  she  shall 

>^  be  entitled  to  tax  or  recover  the  costs  of  suit  or  entering  such 

J^^dgment  against  the  defendant. 

17'  In  case  an  appearance  be  eptered  with  a  denial  by  the  de-  prooeedinas 
^^'dant  that  he  is  tenant  of  the  freehold,  the  demandant  may  at  when  appear- 
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ance  and  de-  once  and  without  further  pleadings  take  issue  on  that  denisl  and 
nial  iiled.  make  up  an  issue  book,  setting  out  the  writ,  the  appearance  and 
denial  and  the  issue  thereon,  and  may  give  notice  of  trial  aod 
proceed  to  trial  sm  in  ]>ersona]  actions,  and  if  she  obtaius  a  verdict 
she  sliall  be  entitled  to  costs  and  to  enter  judgment  of  sdziD  of 
her  dower,  a.^  against  such  defendant. 

ProceediDgB  if      18.   In  case  only  an  appearance  be  entered,  the  demandant  onj 

a°ce  cute^ed  ^^  ^"^  *  declare,  and  when  damages  are  claimed  in  the  wn%  they 
may  also  be  claimed  in  the*  declaration  which  may  be  totheel&et 
following  : 

In  the  (tlie  style  of  the  Cour^ 

Formof  deola-      A.  B.,  widow,  (as  t/^  case  itiay  he)  who  was  the  wife*  of  C.  6. 
ration.  deceased,  by  her  Attorney,  demands  against  {the  defm- 

dant)  th^  third  part  of  (the  land  and  premises  ae  described  m  ikt 
writ)  with  the  appurtenances  in  the  (townshipy  <i^'C.,)  of 

in  the  said  county  of  as  the  dower  of  tbe 

said  A.  B.  of  the  endowment  of  C.  B.,  deceased,  heretofore  htr 
husband,  whereof  she  has  nothing  (and  if  damages  are  Mmdj 
and  she  also  claims  damages  for  the  detention  from  her  of  ber 
endowment  in  the  said  lands  from  the  day  oi 

1 8     and  she  claims  $ 
To  what  ex-  1 9.  The  several  enactments,  in  the  Common  Law    Prooedan 

\*"*  9*  ^'  ^'  Act   relative  to   pleas,    demurrers,  replications  and   snbseqoeBt 
p)y.  pleadings,  and  the  periods  appfiintod  within  which  the  same  mwi 

be  pleaded,  and  in  which  notice  of  trial  must  be  given  and  coaotflr* 
manded,  and  as  to  amending  pleadings,  and  as  to  practice  not 
herein  ))r(>vided  for,  and  making  all  or  any  other  amendmeBto. 
aod  as  to  the  authority  of  the  Court  or  of  a  Judge  in  such  mattery 
and  also  the  rules  of  Court,  from  time  to  time  in  force  relative  tD 
pleading  and  practice,  shall,  so  far  as  they  can  be  made  appli- 
cable, and  are  not  at  variance  with  this  Act,  be  in  force  and  apply 
to  and  regulate  the  course  and  practice  of  pleading  and  proce- 
dure in  actions  of  dower. 

Special  cases.       20.  Special  cases  may   be  stjited  by  leave  of  the  Court>  or  t 
Judge  in  like  manner  as  in  other  actions. 

Mode  of  esti-  -^^*  In  estimating  damages  for  the  detention  of  dower  or  iw 
mating  dam-  year'y  value  of  tl)(^  lands,  for  the  purpose  of  iixiug  a  yearly  •■■ 
ag  8  or     -      ^^  money  in  lieu  of  an  assignment  of  dower  by  nic^tes  and  boW*  i 
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of  permanent  improvements  made  after  the  alienation  tentioo  of 
DcU  bv  the  husband  or  after  the  death  of  the  husband  ^o^•^  *«• 
l>c  taken  into  account,  but  such  damages  or  yearly  value 
estiuiatetl  ujK)n  the  state  of  the  projwrty  at  the  time  of 
lation  or  death,  allowing  for  the  general  rise,  if  any,  in 
and  value  of  land  in  the  )mrticular  loaditv. 

difficulty  may  arise  on  this  section  when  the  right  iiuw  does  s. 
•  became  consunuuated  by  the  death  of  the  hus-  ^^  *pply  ^«> 

•^  respect  of  sn- 

bre  18th  May,  18G1  (24  Vic.  ch.  40),  in  which  case  nulty  inlieu 
26  to  40  both  inclusive,  which  provide  for  the  writ  ?^Jr^fVm" Is 
ment  of  dower  after  judgment,  and  (s.  31)  for  fixing  when  husband 

i»i»  /••  A-L  X  11  J     died  before 

value  m  lieu  ot  assignment  by  metes  and  Iwunds,  Msv  18, 1861. 

pply  (see  s.  42).     Tlie  Act  of  24  Vic.  which  as  to  an 

in  lieu  of  dower  has  provisions  somewhat  analogous 

te  Act,  did  not  apply  as  respects  such  provisions 

e  hu.sband  died  before  18th  May,  18(il,andismore- 

ealed.     The  24th  section  of  the  late  Act  provides 

idhtg  actions  may  be  can-ied  on  to  j u/Igmeiit  as  if 

>t  been  passed.     Section  43  enacts  that  in  coses  not 

e  provided  for,  the  pleadings  and  proceedings  shall 

ited  as  they  were  l>efore  10th  August,  1850  (13  & 

1. 58,  Con.  St.  ch.  28).    The  question  may  arise  there- 

V  far  where  the  husband  died  before  18th   May, 

ere  is  power  to,  assign  an  annuity  in  lieu  of  dower, 

r  far  the  old  law  is  to  govern  in  cases  where  im- 

nts  have  been  made  aft^r  alienation  by  the  hus- 

after  his  death  (a). 

vhat  the  same  question  arises  when  the  husband  The  old  Isw  as 

T  18th  May,  18G1,  and  the  execution  issued  before  «;  .^o'^*"' out 

•^ '  ,  of  iniproTc- 

Except  so  far  jus  regards  the  question  above  re-  ments. 

of  power  to  assign  an  annuity  in  lieu  of  dower, 
ion  would  seem  to  be  unlimited  and  retrospective. 

case  of  Doe  R'uUdl  v.  Gwinnell  (1  Q.  B.  082),  all 
orities  on  the  subject  of  the  widow  being  allowed 


also  remarks  under  section  24,  and-  as  to  the  old  law,  dower 
es  in  regard  to  improvements^  see  Park  on  Dower,  256,  301 ; 

Litt.  32  a,  note  8;  Norton  v.  Smith,  20  Q.  B.  U.  C,  213; 
cCallnm,   13  C.  P.  U.  C.  163;  Robinet  v.  Lewis,  Draper's 

Bishoprick  et  nx  ▼.  Pearce,  12  Q.  B.  U.  C.  306. 
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dower  out  of  improvements  were  considered,  and  t 
appears  to  conflict  as  to  the  old  law  with  the  autho] 
our  courts.  It  was  there  held  that  the  widow  was 
to  a  third  in  value,  estimating  the  value  as  it  was 
time  of  the  assignment,  though  they  had  been  impi 
value  after  the  conveyance  by  the  husband  by  b 
erected  thereon.  And  that  though  since  the  convej 
the  husband,  the  lands  had  passed  into  the  hands  of 
persons,  and  one  third  at  least  had  not  been  built 
was  entitled  to  dower  out  of  the  lands  in  possession 
person. 

Time  for  2^-  ^o  action  of  dower  shall  be  brought  but  within 

bringing  ac-    years  from  the  death  of  the  husband  of  the  demandant 
tion. 

This  section  was  before  treated  of  (a). 

Cases  where         23.  No  such  action  shall  be  hereafter  maintained,  in 

action  not  to  demandant  has  joined  in  a  deed  to  convey  the  land  or  t 

be  maintain-  "^  *^ 

ed.  her  dower  therein  to  a  purchaser  for  value,  although  the 

ledgment  required  by  law  at  the  time  may  not  have  been 

taken,  or  though  any  informality  may  have  occurred  or  1 

in  the  making,  taking  or  certifying  such  acknowledgmen 

This  section  was  before  treated  of  (6). 

Pending  ac-  24.  All  abtions  of  dower  which  shall  be  pending  at  * 

tions  may  be.  ^y^  j^^^  gj^j^jl  come  into  force,  may  be  continued  and  carr 
continued.  , 

judgment  in  like  manner  as  if  this  Act  had  not  been  pasE 

It  must  be  borne  in  mind  that  this  section  is  lin 
proceedings  before  judgment.  After  judgment  this 
apply,  except  where  the  husband  died  before  18i 
1861,  when  sections  26  to  40  will  not  apply  (s.  ^ 
such  latter  case  the  proceedings  on  the  executic 
apparently  conform  to  the  old  law  as  it  existed  hi 
Vic.  ch.  40  (as  that  Act  by  its  sixteenth  section  ^ 
apply  and  is  moreover  repeated)  except  so  far  as  i 
law  may  be  controlled  by  sections  3  and  21  of  this 
It  may  be  also  that  sections  26  to  40  will  not  appl^ 
the  writ  of  execution  has  issued  before  the  Act. 


(a)  Ante  p.  236.  {h)  Ante  p.  238. 

(c)  See  also  observations  as  to  section  21. 
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S5.  UnleflB  where  it  is  in  this  Act  expressly  declared  to  the  When  ooets 
ewitntty,  costs  shaU  be  taxed  and  allowed  to,  and  be  recoverable  '•©©▼•'^We. 
\j  either  party,  in  an  action  of  dower,  in   like  manner  as  in 
penonal  actions,  and  writs  of  execution  to  levy  the  same,  with 
<iuDage6,  where  damages  have  been  adjudged,  may  be  sued   out 
ud  executed  as  in  personal  actioufl. 

^.  After  judgment  has  been  rendered   in  the  demandant*8  Effect  of  judg- 

Avoor  to  recover  dower,  whether  with  or  without  costs  or  dam-  ^^"^  ^o*"  d«- 

^9B8>  she  shall  be  entitled  to  sue  out   a  writ  of  assignment  of 

^er,  founded  upon  such  judgment,  directed  to  the  Hheriffof  the 

^nty  in  which  the  lands  lie,  in  which  writ  shall  be  oet  forth 

Vie  lands  out  of  which  the  demandant  has  recovered  judgment  to 

fecover  her  dower. 

27.   The  Sheriff,  ou  receipt  of  such  writ,  shall  by  writing  under  Sheriff  to  mp- 

^Bseal  of  office,  aprwint  two  resident  freeholders  of  his  County  P°^°f  ^®°'* . 
V  loiHsiocei  s  to 

voa  are  rated  ou  the  assessment  roll  for  real  estate  of  a  value  not  admeasure  the 
"*  tban  two  thousand  dollars  each,  and  a  licensed  dej>uty  pro-  dower,  &c. 
^^cial  surveyor,  and  each  of  whom  would  in  other  respects  be 
®%il»le  to  sei*ve  as  a  juror  between  the  parties  named  in  the  said 
^^ti»  to  be  Commissioners  to  admeasure  the  ilower,  and  the 
^^<*iff  shall  in  such  writing  set  out  a  copy  of  the  writ  of  assign- 
metit,  and  shall  name  therein  a  day  on  or  before  which  the  Com. 
^i^^oners  shall  make  and  return  to  him  a  report  of  their 
F^^^H^eedings,  and  determinittion  in  the  execution  of  the  duty 
■•^^ed  to  them. 

^8.  In  case  of  the  death  of,  or  refusal  by,  any  or  all  of  the  Provision  io 
Conuniasioners  so  apiwinted.  the  sheriff  shall,  from  time  to  time,  ?*"  ^l  i^"^^* 
"i  lUce  manner,  ap|K>int  another  or  othera  to  perform  the  duty  of  miBsiooers. 
**di.  as  die  or  refuse. 

29.  Every  Commissioner  so  appointed  shall,  before  entering  Oath  of  Com- 
«poii  the  execution  of  his  duty,  take  and  subscribe  an  affidavit  in  ™i»»io»*"- 
^  form  or  to  the  effect  iullowing,  which  oath  any  person  duly 
*^tliinized  and  ap{)ointed  to  take  affidavits  in  the  Superior 
Courts  of  Common  Law«  is  hereby  emiK)wered  to  administer,  and 
^  said  Commissioners  shall  annex  to  their  report  the  affidavits 
■*<>ni  by  them,  and  return  them  to  the  sheriff. 

"I  ,  do  swear  that  I  am  not  of  kin  to  the  Form  of  oath. 

deuDtudant  {naminj  her)  nor  to  the  defendants  (naming  him  or 
"'^  nor  in  any  way  interested  in  the  lands  out  of  which  the  as- 
"^ment  of  dower  is  to  be  made  by  me,  and  that  I  will  honestly, 
32 
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impartially,  and  to  the  best  of  my  skill  and  abilitj,  exacate  tid 
perform  the  duties  imposed   upon  me  by  the.  appointment  of 

Esquire^  Sherif 
of  the  county  of  ,  as  a  CommisBioDer&r 

the  admeasurement  of  dower  between  the  said  demandant  and 
the  said  defendant's  according  to  law." 

Commis-  30.   After  taking  and  subscribing  such  affidavit,  the  GomnuB- 

Biooew    when  ^j^^uers  and  each  of  them  shall,  for  all  purposes  in  the  fulfilmeofc 
sworn  to  be  ,  r     r 

officers  of  the  of  the  duties  by  law  required  of  them,  be  considered  as  offioenof 

Court.  ^Ijp  Court  out  of  which  the  writ  of  assignment  is  issued,  and  shall 

be  entitled  to  the  same  immunities  and  protection  and  be  sabject 

to  the  same  liabilities  and  proceeding  as  a  Sheriff,  in  the  di^^diaige 

of  his  duty. 

Their  dutiei-.        ^l*  1^  ^^^^^^  ^®  *^®  ^"^7  ^^  *^®  Commissioners — 
To  admeasure       1  •  To  admeasure,  designate  and  lay  off  without  delay,  by  suf- 
dower  by         licieiit  marks,  descriptions,  boundaries  or  monuments,  one-third 
' '     of  the  lands  and  premises  mentioned  in  the  writ  of  assignmeP^ 
according  to  the  nature  of  the  land,  whether  meadow,  arable 
pasture  or  woodland,   being  a  part  of  the  lot  or  parcel  of  lan^ 
and  premises  mentioned  in  the  writ,  and  having  always  due  re^ 
gard  to  the  nature  and  character  of  the  buildings  and  erectioo^ 
on  such  lands  and  premises  ; 

a.'^ccrtain  im-  2.  To  ascertain  and  determine  what  permanent  improvement 
provements,  jjj^y^  heeu  made  upon  such  lands  and  premises,  since  the  death  c^^ 
the  demandant  s  husband  or  since  the  time  her  said  husband  aU 
eiiuted  the  same  to  a  purchaser  for  value,  and  if  it  can  be  don* 
they  shall  award  the  dower  out  of  such  part  of  the  lands,  as  J^ 
not  embrace  or  contain  such  {)ermanent  improvements,  but  i 
that  cannot  be  done  they  shall  deduct  either  in  quantity  or  Talm* 
from  the  ix)rtion  to  be  by  them  allotted  or  assigned  to  the  d^ 
mandant  in  proportion  to  the  benefit  she  may  or  will  derive  fro^ 
the  assignment  to  her  as  part  of  her  dower  of  any  part  of  m^^ 
permanent  improvements ; 

and  where  ^'  I^>  ^^^^  peculiar  ciroumstances,  such  as  there  being  a  mi- 

Commission-  or  mills,  or  manufactory,  upon  the  land,  the  Commissionen  ot^ 
aseiffn  bounds  ^^^  make  a  fair  and  just  assignment  of  dower  by  metes  ac* 
&o.,  to  assess  bounds,  they  shall  assess  a  yearly  sum  of  money  being  as  near  ^ 
a  year  y  sum.  ^^^^  |^  one-third  of  the  dear  yearly  rents  of  the  premiseSi  alU" 
deducting  any  rates  or  aos^s^ments  payable  thereon,  and  in 
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retrly  Bum  they  shall  make  allowances  and  deductions 

Dent  improvements,  as  above  provided  for,  and  in  their 

the  Sheriff,  they  shall  state  the  amount  of  such  yearly  Etideno^  to  be 

let  forth  all  the  evidence  taken  by  them  in  relation  to  ^'^  ^^    ' 

such  evidence  to  be  reduced  to  writing  and  taken  upon 

ih  any  one  of  the  Commissioners  is  hereby  authorized  to 

r),  and  to  be  subscribed  by  the  witness  examined  ; 

I  yearly  sum  shall  be  a  lien  upon  the  lands  mentioned  Sachsamtobe 

it  of  assignment,  unless  the  Commissioners  specially  •H«nonl»nd«» 

,  I  ^  unless  otber- 

erwise  and  make  the  same  issuable  and  |)ayable  out  ox  ^[^^  directed. 

ific  portion  of  such  lands,  and  the  same  shall   l*e  re- 

by  distress  as  for  rent  or  by  action  of  debt   against  the 

the  freehold  for  the  time  being  ; 

report  of  the  Commissioners  shall  be  in  writing,  sub-  Report  of 
them  and  directed  to  the  Sheriff  and  shall  contain  a  Commission- 
lent  of  their  proceedings,  and,  where  the  dower  is  as- 
metes  and  bounds,  shall  distinctl}r  point  out  and  de- 
)  same  and  the  posts,  stones  or  other  monuments  desig- 
e  boundaries,  and,  for  the  purpose  of  planting  and 
iuch  posts,  stones  or  monuments,  they  may,  if  necessary, 
lain-bearers  and  labourers. 

e  Sheriff  may  iu  his  discretion  upon  the  request  of  the  8heriff  maj 

oners,  enlarge  the  time  for  making  their  rejwrt,  for  not  enlarge  time 

I  ten  days,  and  he  shall,  within  twenty-four  hours  after 

t  thereof,  endorse  thereon   the  day  and   hour  of  sucli 

id  he  shall  then  forthwith  return  the  writ  of  admeas- 

)f  dower,  together  with  the  report  and  all  j>apers  an- 

reto,  to  the  office  wherein  the  suit  was  commenced  and  Report  to  be 

,  and  the  Deputy  Clerk  of  the  Crown,  into  whose  office  !?*°™*1,^®^ 
,,  1.         1-  J.  1.    11  1  Deputy  Clerk 

and  other  papers  have  been  returned,  shall,  on  the  a|>-  of  Crown. 

)f  either  party,  transmit  the  same  to  the  pro|)er  prin- 

3  in  Toronto,  in  like   manner,   and  on   the  same  con- 

he  is  required  to  transmit  any  record  of    Nisi  Priiis 

3t  to  the  same  liabilities,  in  case  of  his  default 

Jier  party  may,  after  the  expiration  of  ten   days   from  Either  party 
of  the  Sheriff's  return  to  the   writ  of  assignment,  pro-  ™*y  *PP^y  ^ 
1  ten  days  have  elapsed  before  the  first  day  of  the  term  po^^ 
'  such  filing,  and  if  not,  then  within  the  first  four  days 
loeeding  term,  apply  for,  and  the  Court  may  grant  a 
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rale  calling  npon,  the  the  opposite  party  to  shew  cause  whj  tbe 
Commisioners*  i*eport  should  not  be  set  aside  upon  grounds  tppir- 
ent  on  the  report  and  papers  filed  therewith  and  upon  such  other 
grounds,  as  the  Court  may  see  fit,  the  same  being  supported  bj 
affidavit  and  every  such  ground  being  set  forth  in  the  rule ;  and 
the  Court  after  hearing  the  parties  may  order  the  report  to  be 
varied  or  amended,  if  in  their  judgment  they  have  sufficient  wkt- 
Order  of  Court  ter  before  them  to  amend  by,  or  may  annul  and  set  aside  the 
tbereoD.  report  and  may  appoint  three  new  Commissioners  or  direct  tba* 

the  Sheriff  shall  do  so,  and  such  new  Commissioners  shall  btv« 
the  same  powers  and  execute  the  same  duties  and  be  subject  to 
the  same  conditions  and  responsibilities  as  are  in  that  behaU 
hereinbefore  expressed,  and  the  report  of  such  new  Commiflnoii'- 
ers  shall  be  treated  as  if  no  other  report  had  been  previoittly 
made  and  shall  be  dealt  with  and  proceeded  upon  accordingly. 

Eff'^ct  of  re-        34.  If  the  report  is  moved  against   upon  the   ground  of  my 

mated  aKRinst  ^^^^^^^^^^  ^^  fraud  on  the  part  of  the  Commissioners,  the  Ccmr^ 
for  miscou-  may,  in  its  discretion,  make  them  ^^arties  to  the  rule,  and  i^ 
duct,  &c.  wilful  misconduct  or  fraud  be  established  in  the  opinion  of  tlm« 
Court,  the  report  may  be  set  aside  and  the  Commissioners  be  ad- 
judged to  pay  to  the  parties  injured  all  the  costs  which  ba'wc 
been  incurred  and  have  been  rendered  useless  by  such  miscoDduc^ 
or  fraud,  and  all  the  costs  of  the  rule  to  set  aside  the  report,  ao^ 
such  payment  may  be  enforced  by  the  like  process  and  prooee^l* 
ings  as  are  or  may  be  in  use  to  compel  a  Shenfi*  to  pay  costs  of 
any  rule  or  summary  proceeding  against  him. 

Costs  of  rule.       35.  The  rule  to  set  aside  the  report  may  be  discharged,  wit^li 
or  without  costs,  and  the  Court  may  order  the  party  at  who«^ 
instance,  or  on  whose  complaint  or  representation,  the  Commit"" 
sioners  may  have  been  made  parties  to  the  rule,  to  pay  mC^ 
Commissioners  their  costs  of  answering  the  same,  and  if  the  ml-^ 
be  discharged,  or  if  the  report  be  not  moved  against  within  tl^* 

Copy  of  report  proi)er  time,  or  if  the  Court  refuse  to  grant  a  rule  to  shew  cau»^» 

when  final  to   the  report  shall  thenceforth  be  final  and  conclusive  on  all  parti^^ 
regis  ere  .  ^  ^^^  dower  action,  and  a  copy  of  such  report  certified  by 
Clerk  of  the  Cro^'n,  under  the  seal  of  the  Court,  shall  be 
tered  in  the  Kegistry  office  of  the  County  or  place  where 

'  lands  lie,  for  which  service  the  Registrar  shall  be  entitled 

receive  one  dollar. 

Pemandant         3C.  After  such  registration  the  demandant  shall  be  entitled 
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oat  a  writ  direoted  to  the  proper  Sheriff^  oommanding  him  to  ma j  then  tae 
her  into  pa«ei»ioD  of  the  knds  aDd  premises  assigned  and  l^^J^^^, 
lessnred  to  her  for  her  dower,  and  to  levy  all  such  costs  as  hy 
judgment  and  any  rule  of  Court,  or  either,  shall  have  been 
irded  tb  her  against  the  tenant 

(7.   In  case   judgment   shall   have   been  given   against   the  If  Jadgment 
mndant  and  costs  be  awaixled  to  be  paid  by  her  to  the  defend-  ***^2!i^ j" 
by  such  judgment,  or  by  any  rule  of  Court,  such  defendant  fendant  may 
7  issue  a  writ  of  fieri  jaeia»  to  I'ecover  the  same.  XBtn^fi.ja, 

!8.  In  case  it  is  desired  by  either  pai-ty  to  produce  any  wit-  Mode  of  pro- 
Wh  liefore  the  Commissioners,  such  i)arty  may,  on  application  ^anngattend- 
he  Court  out  of  which  the  writ  of  assignment  issued,  or  to  any  nesees  before 
Ige  of  either  of  the  Superior  Courts  of  Common  Law,  on  affi-  Coramiieion- 
it  that  the  evidence  of  any  such  witness  is  necessary,  obtain  an 
*T  commanding  the  attendance  of  any  such  witness  before  the 
Commissioners,  and,  if  in  addition  to  the  service  of  such 
!r,   an   appointment  of   time   and   place   of   attendance   in 
lience  thereto,  signed  by  one  of  the  Commissioners,  be  served 
he  person  whose  ondence  is  required  either  with  or  after  the 
ice  of  the  order,  non-attendance  shall  be  deemed  a  contempt 
^nrt,  and  shall  be  punishable  accordingly,  but  the  person 
ired  to  attend,  shall  be  entitled  to  be  |)aid  the  the  same  fees, 
Vance  and  conduct  money  as  if  he  had  been  subpoenaed  as  a 
I  ess  in  an  ordinary  suit,  and  no  witness  shall  be  obliged  to 
3d  more  than  two  consecutive  days.  • 

)•  The  Commissioners  shall  be  entitled  to  receive  from  the  Comtnissioo- 
andant  the  sum  of  four  dollars  for  each  day's  attendance,  not,  *"  '**■• 
ever,  to  exceed  two,  and  may  also  charge  at  the  rate  of 
Qty  cents  for  every  hundred  words  for  drawing  up  their  report, 
ten  cents  for  every  hundred  words  of  each  copy  furnished  by 
n  to  either  party. 

0.  The  demandant  shall  pay  the  cost  of  suing  out  and  the  By 'whom 
of  the  Commissioners  in  executing  the  writ  of  assignment  of  ^^^'^  ^  ^ 
pr,  and  making  the  report  thereof,  t>ut  each  party  shall  jmy 
'  own  costs  of  witnesses,  or  of  attorney,  or  counsel,  attending 
^  the  said  Commissioners. 

•  The  demandant  and  the  tenant  of  the  freehold  may,  by  any  Demaodant 
mient  under  their  respective  hands  and  seals,  executed  in  the  ^^^  tenant 
^^^^  of  two  credible  witnesses,  agree  upon  the  assignment  of  °^ 
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upon  assign-  dower,  or  upon  a  yearly  sum,  or  a  gross  sum  to  be  paid  in  ha 
ment,  &c.  ^^^^  satisfaction  of  dower,  and  a  duplicate  of  such  iDstraoMBt 
proved  by  the  oath  of  one  of  the  subscribing  witnecBes.  which  oatb 
any  Commissioner  duly  appointed  for  taking  affidavit  may  admio- 
ister,  shall  be  registered  in  the  Registry  office  of  the  county  wiieie 
the  lands  lie,  and  shall  entitle  the  demandant  to  hold  the  land  so 
assigned  to  her,  against  the  assignor  and  all  parties  elaimiog 
through  or  under  him,  as  tenant  for  her  life,  or  to  distrain  for,  or 
to  sue  for,  and  recover  in  any  Court  having  jurisdiction  to  tfae 
amount,  the  annual  or  other  sum  agreed  to  be  paid  to  her  bj 
such  tenant  of  the  freehold,  and  such  instrument  so  registerH 
thall  be  a  lien  upon  the  land  for  such  yearly  or  other  sum,  nd 
shall  be  a  bar  to  any  other  action,  suit  or  proceeding  by  the  d^ 
mandant  for  dower  in  the  lands  mentioned  therein. 
StotioDs 26  to  42.  The  several  clauses  of  this  Act,  numbered  from  twen^ax 
certain  oases.  ^  forty,  both  inclusive,  shall  not  apply  to  or  affect  cases  in  which 
the  right  to  dower  became  consummate  by  the  death  of  the  hai- 
band,  before  the  Eighteenth  day  of  May,  which  was  in  the  yctr 
of  our  Lord  one  thousand  eight  hundred  and  sixty-one.  (a). 

Mode  of  43.  In  all  cases  not  otherwise  provided  for  by  this  Act  the 

whei^ot  pre-  pleadings  and  proceedings  shall  be  T^^lated  by  the  law  as  it 

scribeii.  was  in  force  in  Upper  Canada,  relative  to  suits  and  actioBi  fi 

dower,  before  the  tenth  day  of  August,  which  was  in  the  jesr 

of  our  Lonl  one  thousand  eight  hundred  and  fifty  (b). 

Short  title.  44.  This  Act  may  be  cited  as  The  Dower  Act  of  Ontaruh  ^ 

shall  takej^ffect  upon,  and^from  and  after  the  tint  day  of  Febro- 
arv  next 


^«t)  See  obserrmtiona  under  aa.  21,  24. 
^l»)tSee*obsenratioiia  under  aa.  21,  24. 
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CON.   STAT.  CH.  85. 

Act  respecting  the  Conveyance  of  Real 
Estate  by  Married  Women. 

or  to  the  Act  of  43  Geo.  3.  ch.  5,  the  only  mode  by  which  At  com.  Uw 

lied  woman  could  convey  her  estate  or  any  interest  ^^▼•^•p^ 

in  was  by  fine  or  recovery,  except  as  to  leases  under  women  wm  by 

t  32.  H.  8,  ch.  28,  hereafter  referred  to.     That  statute  J^^^^'  "^"^ 

Geo.  3,  recited  that  no  express  provision  had  been 

for  levying  fines  in  the  Province,  but  there  can  be  no 

;  that  fines  and  recoveries  were  introduced  with  other 

ctions  and  fofms  of  procedure  by  the  32  Geo.  3,  ch.  1  : 

were  abolished   with  other  real  actions,  except  on 

r,  by  4  Wm.  4,  ch.  1 ;  Con.  St.  ch.  27,  a  78. 

3  various  enabling  statutes  all  required  an  examination  The  earlj  su- 

e  married  woman  by  analogy  to  thfe  examination  re-  J^|5^  4ro.'2^ 

i  on  levying  a  fine,  but  as  regards  the  certificate  of  mewlj  cllreo- 

^xamination,  they  would  appear  to  be  merely  directory  tifioafe. 

le  Act  of  1  Wm.  4,  ch.  2,  under  which  the  deed  was 

ssly  declared  not  to  be  valid  unless  the  certificate 

endorsed ;  and  the  next  Act  of  2  Vic.  ch.  6,  first  made  Aot^f  2  Vic. 

ertificate  prinid  facie  evidence  of  the  facts  therein  f^^^  e*?!*'' 

I.  denoe. 

SECTION   1. 

Auy  married  woman  seized  of  or  entitled  to    Real  Estate  Married  wo- 
»per  Canada,  and  being  of  the  age  of  twenty-one  yearn,  may,  ™*'^  ®^  ^^^^ 
^  to  the  provisions  hereinafter  contained,  convey  the  same,  y^. 
ed  to  be  executed  by  her  jointly  with  her  husband,  to  such 
id  uses  as  to  her  and  her  husband  may  seem  meet    59  G  3, 
si.;  2  G.  4,  c.  14. 

hat  interests  in  real  estate  are  capable  of  being  con-  WhatinterMts 
i  under  this  Act,  whether  where  the  realty  is  directed  ^°  "^^^  ••*•*• 

^  can  be  coo- 

converted  into  personalty,  or  where  the  interest  is  a  Teyed. 
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mere  charge,  or  is  a  reversionary  chose  in  action,  and  other 
wise,  is  considered  in  treating  of  Con.  St.  ch.  73  (a). 
Cases  as  to         Where  a  conveyance  by  husband  and  wife  was  executed 

tJon'  exami-   "^^  ®^^  ^  ^  different  place  but  so  far  as  appeajred  on  the 

natioD,  &0,     same  day,  and  it  was  duly  certified  by  two  Justices  as 

required  by  this  Act,  this  was  held  to  be  a  joint  executitm 

within  the  Act ;  and  Draper,  C.  J.,  said  that  he  did  not 

understand  that  the  deed  must  necessarily  be  executed  in 

presence  of  the  husband  (6).     A  conveyance  was  dated  the 

20th  October,  1834,  and  the  certificate  shewed  it  to  have 

been  executed,  or  at  least  acknowledged  as  executed  by  the 

wife,  on  17th  November,  1834?,  it  was  held  that  even  if 

the  deed  were  open  to  an  objection  that  the  examinati(m 

was  after  the  execution,  that  such  defect  was  cured  by  2! 

Vic.  ch.  35,  s.  2  (s.  11  of  this  Act) ;  and  as  regarded  the  joint 

execution,  the  Court  recognized  the  case'  above  referred  to, 

and  held  also  that  the  production  from  the  proper  custody 

of  the  deed  30  years  old  proved  a  joint  execution  according 

to  the  purport  of  the  deed  (c).     If  the  husband  be  not 

named  as  a  party  to  the  deed,  then  though  he  execute,  and 

be  referred  to  in  the  deed  as  husband  of  the  wife  it  will  not 

suffice  (d). 

Must  certifi-       The  certificate  is  required  by  ss.  2  &  3,  to  be  on  the  day 

cate  be  gii^n  of  execution  of  the  deed,  and  if  this  means  the  day  of  joint 

joint  eze<^-    execution  by  both  husband  and  wife,  then  apparently  both 

tion  bj  bus-    m^^g^  execute  on  the  same  day :  if  however  .the  day  of 

band  and  wife?  in  ,       i  •       t      ii. 

execution  is  to  be  referred  to  the  day  of  execution  by  the 
wife,  there  is  still  no  decided  case  expressly  shewing  that 
execution  by  the  husband  on  a  day  prior  or  subsequent  to 
that  of  execution  by  the  wife  would  suffice.  The  preamble 
of  the  Stat.  2  Vic.  ch.  6,  bears  on  the  question.  It  is  to  be 
observed  that  section  4  does  not  enjoin  certifying  on  the 
day  of  execution.     Whatever  may  be  the  law  on  the  sub- 

(o)  Post  p.  275.  (6)  Burns  v.  McAdam,  24,  Q.  B.  U.  C.  i49* 

(c)  Monk  V.  Farlinger,  17  C.  P;  U.  C.  41. 

(d)  Do6  d.  Bradt  v.  Hodgins,  2 Q.  B.  U.  C.  O.  8,  213 ;  FosterT.BjA 
16  Grant,  244  ;  but  these  cases  would  not  be  conclusive  against  aM 
executed  under  a  power  of  attorney  from  the  wife  to  which  the  InB*"* 
was  a  party  pYirsoant  to  29  Vic  c.  28,  a.  22. 
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ies  will  not  be  precluded  by  the  date  of  the 
3wing  that  in  truth  it  was  executed  by  both 

wife,  or  either,  on  a  day  differing  from  the 
tssibly  where  the  date  of  the  deed  and  the 
ry,  still  if  the  certificate  states  in  the  body 
she  conveyance  was  executed  on  the  day  of 
ion  and  certificate,  it  would,  since  2  Vic.  ch.  6, 
}rinia  facie  evidence  that  the  deed  was  executed 
fi  on  that  day  so  as  to  rebut  the  presumption  of 

her  on  the  day  of  the  date  of  the  deed ;  still 
presumption  would  continue  as  to  the  husband, 
:ion  of  joint  execution  would  remain, 
g    the    cases    before    referred  to  it  may  be 
veyance  is  executed  by  a  husband  and  dated  . 

r  such  execution,  and  the  wife  executes  and 
Bind  the  certificate  given  on  a  subsequent  day 
uflice. 

on  of  joint  execution  of  the  deed  of  convey-  29  Vie.  c  28, 
irhat  affected  by  29  Vic.  ch.  28,  s.  22,  authorizing  \^^^^  J; 
r  the  wife    under  a  power  of  attorney,  the  wife  of  power 
which  would  imply  that  where  the  husband  ®'***®™*3^' 
)  and  executes  the  power,  he  need  not  be  a 
xecute  the  conveyance,  and  that  if  he  execute 

need  not  execute  the  former.     The  section  is 

■ 

attorney  executed  by  a  married  woman  for  the 
ance  of  any  real  estate  of  or  to  which  she  is  seized 
Upper  Canada,  or  authorizing  the  attorney  to  exe- 
rring  or  releasing  her  dower  in  any  lands  or  heredita- 
sr  Canada,  shall  be  valid  both  at  law  and  in  equity  ; 
:;hat  she  be  examined  and  a  certificate  indorsed  on 
ittomey,  as  required  in  regard  to  deeds  and  oou- 

married  woman,  under  the  Consolidated  Statutes 
uiada  respectively,  intituled  :  An  Act  respecting 
n  Act  respecting  the  conveyance  of  Heal  Estate  by 
ien  :  and  provided  (2)  that  her  husband  is  a  party 
es  such  power  of  attorney  or  the  deed  or  other  in- 
uted  in  pursiiuuce  thereof,  where  the  power  is  for 
iveyance  of  her  real  estate. 
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It  would  seem  that  the  second  proviso  relate 
the  case  of  conveyance  of  real  estate,  and  if  so, 
act  is  silent  as  to  execution  by  the  husband  i 
release  of  dower  by  the  wife  by  deed  poll  to  whic 
party.  In  such  case,  irrespective  of  this  section,  ex 
and  certificate  thereof  endorsed  on  the  instr 
requisite  ^a)  :  and  it  is  not  perhaps  quite  clear 
a  case  is  contemplated  or  taken  in  by  the  act,  an< 
it  does  not  relate  solely  to  her  "  joining  with  he 
in  a  deed  or  conveyance  in  which  a  release  of 
contained,"  (b),  as  named  in  Con.  Stat.  ch.  84,  s.  4 
case  the  act  gives  authority  which  did  not  be: 
As  regards  conveyance  of  real  estate  the  act  in 
.  if  the  husband  execute  the  deed  he  need  not  ez 

power  and  vice  x^ersa. 

It  is  by  no  means  clear  that  section  5  of  the  i 
making  the  certificate  prima  facie  evidence  of 
therein  stated  would  apply  to  a  power  under  thi 

It  may  be  proper  where  a  power  to  conveyis  gi 
this   section  to  add  in  the  certificate   before   t 
"without  coercion,   &c."  the   words,"   and   to 
execute  the  within  deed.*' 
Tht  JudgM  in      The  Judges  of  the  Court  of  Chancery  have  no 
h'ro'Ur  ^^  "^  examination  under  the  act 

SECTION  2. 

How  to  con-  2.  In  case  such  married  woman  executes  such  deec 
fSi"^  P^'  Canada,  she  shall  execute  the  same  in  the  presence  of 
one  of  the  Courts  of  Queen  s  Bench  or  Common  Pie 
Judge  of  the  County  Court,  or  of  two  Justices  of  th 
the  Count V  in  which  such  married  woman  resides  or 
be  when  the  deed  is  executed,  and  such  Judge  or  two 
the  Peace  (a$  lAf  cate  may  be)  shall  examine  such  man 
apart  from  her  husband  respecting  her  free  and  toIi] 
sent  to  convey  her  Real  Estate  in  manner  and  for  tl 
expressed  in  the  deed,  and  if  she  gives  her  a» 
Judge  or  Justices  shall,  on  the  day  of  the  ezecati 

(o)  See  HHli  237. 

ih)  See  MiOer  v.  YHkjf  17  a  P.  U.  C.  371,  per  A. 
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^,  certify  on  the  back  thereof  to  the  following  effect :  59  G. 
c.  3,  88.  a,  3,-1  W.  4,  c  2,  8.  1,-2  V.  c  6,  8.  1,-14,  15, 
•  c.  116. 

"  I,  (or  we,  inserting  the  name  or  names^  dec)  do  hereby 
rtdfj  that  on  this  day  of  at  the 

itilin  deed  was  duly  executed  in  my  (or  our)  presence  by  A.  B., 

,  wife  of  ,  one  of 

ae  grantors  therein  named,  and  that  the  said  wife  of  the  said 

,  at  the  said  time  and 
^l&ce  being  examined  by  me  (or  us)  apart  from  her  husband,  did 
'PP^Ar  to  give  her  consent  to  convey  her  estate  in  the  lands  men- 
^><'xied  in  the  said  deed  freely  and  voluntarily  and  without 
^oo'Kxdon  or  fear  of  coercion  on  the  part  of  her  husband  or  of  any 
^'^^r  person  or  persons  whatsoever. 

SECTION  3. 

3.  Id  case  any  such  married  woman  resides  in  Great  Britain  How  in  Great 
w  XreUnd,  or  in  any  Colony  belonging  to  the  Crown  of  Great  P"*****  <""  I"** 
Bri^tain  other  than  Upper  Canada,  and  there  executes  any  such  eolonies. 
clo^d,  uhe  shall  execnte  the  same  in  the  presence  of  the  Mayor  or 

Chi.«f  Magistrate   of  a  City,    Borough  or  Town   corporrate  in 
GpQiit  Britain  or  Ireland,  or  of  the  Chief  Justice  or  a  Judge  of 
tlfc^  Supreme  Court  of  such  Colony  ;  and  such  Mayor  or  Chief 
^a^pstrate.  Chief  Justice  or  Judge  (as  the  case  may  be)  shall 
exaunine  such  married  woman,  apart  from  her  husband,  touching 
her  consent  in  manner  and  form  and  to  the  effect  specified  in  the 
■^cond  section  of  this  Act,  aud  if  she  thereupon  gives  such  con- 
K>Qt^  such  Mayor  or  Chief  Magistrate,  under  his  hand  and  the 
Ki^  of  the  City.   Town   or  Borough,  or  such  Chief  Justice  or 
Ji)dge  under  his  hand,  shall,  on  the  day  of  the  execution  of  such 
^^^  certify  on  the  back  thereof  to  the  effect  hereinbefore  men- 
^Med  in  the  said  second  section.     59  G.  3,  c.  3,  ss.  2,  5 — 1  W. 

4.  c.  2, 8.  1,-2  V.  c.  6,-14,  15  V.  c.  115. 

SECTION  4. 

4.  Id  case  any  such  married  woman  resides  either  temporarily  g^^  i,^  ^ 
or  permanently  in  auy  State  or  Country  not  owing  allegiance  to  eign  su 
^  Crown  of  Great  Britain,   and  there  executes  any  such  deed, 
^  *hall  execute  the  same  in  the  presence  of  the  Governor  or 
®*w  Chief  Executive  Officer  of  such  State  or  Country,  or  in 
^  pv^Moioe  of  the  British  Consul  resident  in  such  State  or 
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Country,  or  in  the  presence  of  a  Judge  of  a  Court  of  Record  of 
such  State  or  Conntrj,  and  such  Ctovemor,  Chief  Ezecottre 
Officer,  Consul  or  Judge  {as  the  case  inay  he)  shall  examine  mich 
marned  woman  apart  from  her  husband,  touching  her  consent  in 
manner  and  form  and  to  the  effect  sf)ecified  in  the  second  seetioQ 
of  this  Act ;  and  if  she  thereupon  gives  such  consent,  sodi 
Governor  or  Chief  Executive  Officer,  under  his  Hand  andtheSet| 
of  such  State  or  Country,  or  such  Consul  under  his  Hand,  or 
such  Judge  under  his  Hand  and  the  Seal  uf  his  Court,  shaUcertifj 
to  the  effect  heranbefore  mentioned  in  the  said  second  sectifMU 
59  0.  3,  c  3,  8.  2,-1  W.  4,  c.  2,  s  1,-2  V.  c.  6,— U,  15  V. 
c    115. 

In  considering  the  cases  attention  must  be  given  to  the 
particular  statute  which  governs,  as  the  statutes  sometimes 
vary  in  language. 
Cwejj.  The   Statute  1  Wm.  4,  ch.  2,  did  not  require  that  the 

place  of  execution  should  be  mentioned  in  the  certificate, 
but  merely  the  place  of  appearance  before  the  Justices  for 
examination  ;  and  this  place  is  sufficiently  indicated  by  the  \ 
marginal  venue  in  the  certificate,  as,  for  instance,  "Pro- 
vince of  Upper  Canada,  £astem  District,  to  wit ;"  and 
the  words  "  then  and  there  "  refer  to  the  margin.  It 
appeared  from  the  deed,  in  this  case,  that  it  was  dated 
20th  of  October,  1834,  and  from  the  certificate  tiiat  it 
was  acknowledged  17th  of  November  following  ;  it  was 
held,  on  objection  that  the  examination  did  not  take 
place  on  the  day  of  the  execution  of  the  deed,  as 
recjuired  by  the  above  act,  that  this  defect,  if  it  really 
existed,  was  cured  by  22  Vic.  ch.  35,  sec.  2  ;  also  that  the 
act  did  not  require  the  deed  to  be  executed  by  husband 
and  wife  jointly  in  the  presence  of  the  justices,  but  only 
that  it  should  be  execiited  by  her  jointly  with  her  husband, 
and  that  she  should  execute  it  in  their  presence.  In  this 
case,  governed  by  the  Act  of  1  Wm.  4,  ch.  2,  the  words  of 
the  certificate  were  :  "  Being  separately  and  duly  examine'l 
by  us,  consented  thereto,  and  it  appears  to  us  that  such 
consent  was  free  and  voluntary,  and  not  the  effect  of 
coercioui  or  the  fear  of  coercion  on  the  part  of  her  husband, 


J 
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or  any  other  person :"  this  was  held  to  be  synonymous 
with,  *'  being  examined  apart  from  her  husband,  did  appear 
to  give  her  consent  to  depart  with  her  estate,  freely  and 
Yohmtarily,  and  without  any  coercion  on  the  part  of  her 
Irasband."  Also,  that  the  certificate  as  remedied  by  section 
11  of  this  act,  containing  in  substance  all  that  the  statute 
under  which  it  was  given  required,  was  evidence  of  the 
&ct  of  examination,  &c.,  in  accordance  with  Jackson  v.  Rob- 
ertson,  4  C.  P.  U.  C.  p.  272. 

Defendant  produced  a  deed,  upwards  of  thirty-one  years 
old,  with  such  certificate  thereon,  from  plaintiff  and  her  hus- 
bwid  to  the  devLsor  of  defendant's  wife,  and  it  was  ad- 
mitted that  defendant  and  those  under  whom  he  clfi.imed 
had  been  in  posHession  during  all  this  period  ;  it  was  held, 
following  Orset  v.  Vernon  that  the  deed  with  the  certificate 
upon  it,  coming  from  the  pn)per  custody ,  proved  itself;  and 
Aatfrom  the  fact  that  the  possession  of  the  land  had  gone  in 
accordance  with  it  for  more  than  thirty-one  years  it  would 
^  presumed  that  the  dce<l  as  |)roduced  had  been  properly 
executed,  and  that  everything  done  by  the  Justices  as 
public  officei's,  had  been  rightly  done  until  the  contrary  was 
shewn  (a). 

Where  the  certificate  signed  by  two  Justices  of  the 
P«u»  omitted  to  state  in  the  body  thereof  any  place  where 
the  execution  of  the  deed,  dated  in  1857,  or  the  examination 
of  the  married  woman  took  place,  but  in  the  margin,  the 
county  was  given  an  the  place  wherein  the  Justices  were 
withorized  to  act,  it  was  held  that  it  sufficiently  complied 
with  the  statute  (h). 

Where  the  certificate  endorsed  on  a  deed,  executed  in 

one  of  the  United  States  in  1859,  was  given  by  a  person 

^Jescribed   as    a    Judge  of   the    District    Court    in  that 

State,  and  under  the  seul  of  the  court,  but  it  was  not 

^ted  in  the  certificate  (which  would  have  been  enough), 

(a)  Afonk  v.  Farlinger,  17  C.  P.  U.  C.  41  ;  see  also  Oraer  v.  Vernon, 
'^  C'  P.  U.  C.  573. 

w^(^)  HobinaoQ  v.  Byera,  13  Grant  388  ;  Simpson  v.  Hartman,  27  Q.  B 
*  ^-  '^6  0 ;  see  also  Monk  v.  Farlinger,  sapra. 
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or  otherwise  proved,  that  such  Court  was  a  Court  of  Record 
it  was  held,  insufficient,  (a). 

Where  the  question  was  whether  a  deed  by  a  married 
woman  had  been  executed  with  the  requisite  foimalitiei; 
and  some  evidence  was  given  to  show  that  it  had  been 
acknowledged  before  a  Judge  of  a  Superior  Court  here,  it 
was  held  that  the  jury  were  rightly  directed,  if  they  should 
find  that  the  deed  had  been  so  acknowledged,  to  presume 
that  it  was  done  within  the  proper  time  (6). 

The  certificate  endorsed  on  a  deed  bearing  date  ISth  May, 
1856,  was  that  at  the  Court  of  general  Quarter  Sesdons, 
holden  at,  &c.,  "  on  Tuesday,  the  16th  day  of  May,  1856, per- 
sonally appeared  the  within  named  S  E,  wife  of  the  within 
named  D  E,  and  being  duly  examined,  &c.,"  in  the  usoal 
form,  it  was  held  sufficient,  for  it  should  be  assumed  that 
the  16th  was  the  first  day  of  the  sessions,  which  might 
have  been  continued,  and  the  certificate  signed  after  the 
execution  of  the  deed.  Semhle,  per  McLean,  J.,  that  de- 
fects in  such  certificate,  or  even  the  omission  of  it  alto- 
gether, would  not  invalidate  the  deed  if  it  were  proTed 
that  the  acknowledgment  was  in  fact  duly  taken  (c). 

A  certificate  under  the  2  Geo.  4.,  ch.  14,  signed  by  the 
chairman,  and  countersigned  by  the  clerk  of  the  peace,  and 
endorsed  on  a  deed,  that  on,  &c.,  personally  appeared  C 
B,  within  named,  and  being  personally  examined  in 
the  presence  of,  fee,  justices  of  the  peace,  &c.,  touching  her 
consent  thereto,  and  did  appear  to  this  Court  to  give  the 
same  freely  and  voluntarily,  without  any  coercion  on  the 
part  of  her  husband  or  any  other  person.  Held,  that  such 
certificate,  though  deficient  in  form,  was  good  in  substanoe 

A  certificate  which  did  not  state  that  the  woman  was 
examined  "  apart  from  her  husband,''  and  no  proof  of  ft*^ 
fact  fceing  given  on  the  trial,  was  held  insufficient  (e). 

(a)  McCammoa  v.  Blaupre  25  Q.  B.  U.  C.  419. 
(6)  Tiffany  v.  McCumber,  13  Q.  B.  U.  C.  159. 

(c)  AiiiBon  V.  Rednor,  14  Q.  B.  U.  C.  459. 

(d)  JackBOQ  V.  Robertson,  4  C.  P.  U.  C.  272. 

(e)  Stsyner  v.  Applegate.  8  C.  P.  U.  C.  133. 
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conveyance  of  land  in  the  Eastern  District,  by  a  mar- 
woman,  executed  on  the  8th  October,  1821,  had  endorsed 
n  it  this  certificate  :  "  Personally  appeared  this  day,  in 
Q  session,  the  within  named  E  B,  wife  of  J  B,  who 
ng  duly  examined  touching  her  consent  to  alien  and 
Alt  with  her  lands  within  mentioned,  declared  that  she 
ily  and  voluntarily,  &c.  Given  under  my  hand,  in 
n  Court,  this  10th  October,  1821.  (Signed),  Joseph 
derson,  Chairman."     It  was  proved  that  Joseph  Ander- 

was  chairman  of  the  Sessions,  being  usually  chosen  so, 
ugh  not  the  Judge  of  the  District  Court.  The  defend- 
>  objected  that  the  certificate  did  not  state  that  she  ap- 
fed  and  was  examined  in  open  Court,  nor  that  it 
)eared  to  the  Court  that  she  freely,  &c.,  nor  that  the 
art  was  held  in  and  for  the  Eastern  District ;  nor  did  it 
)ear  that  she  was  then  over  the  age  of  twenty-one ;  it 
9  held,  (the  execution  of  the  deed  being  proved  by  its 
),  having  regard  to  the  intention  of  the  Legislature  to 
away  with  the  effect  of  informalities,  (C.  S.  U.  C.  ch.  85, 
3),  that  the  certificate  with  the  evidence  was  suffic- 
t(a). 

rhe  certificate  on  a  married  woman's  deed,  twenty-five 
irs  old,  signed  by  two  justices,  was  as  follows : 
^UMD  DisTsicT,  (      ''  Be  it  remembered,  that  on  the  8th 

^  wa:  (May,   1845,  R  G,  wife    of   the  within 

ned  L  G,  vho  being  examined  by  us,  separate  and 
ut  from  her  said  husband,  touching  her  consent  to 
Tender  and  give  up  to  the  within  named  H  L,  his  heirs 
i  assigns,  all  her  right  and  title,"  &c.,  &c. ;  it  was  held 
ficient — for,  1.  It  was  immaterial  that  the  certificate  was 
t  endorsed  on  the  deed,  but  written  in  the  margin  on  the 
e  of  it  2.  The  venue  sufficiently  shewed  where  the 
u&ination  took  place  :  and  an  admission  which  was  made 
^e  Justices'  authority,  must  be  taken  to  mean  their 
•hority  as  Justices  for  that  district.     3.  As  the  names  of 

two  witnesses  to  the  deed  were  the  same  as  those  of  the 

)  iCorgan  v.  Saboorin,  27  Q.  B.  U.  G.  230. 
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Justices,  and  the  handwriting  similar,  and  the  date  of  the 
deed  and  certificate  the  same,  it  might  be  inferred  that  the 
execution  took  place  in  their  presence.  4.  The  woide 
"  surrender  and  yield  up"  were  equivalent  to  the  statutory 
phrase  ''  depart  with."  The  motion  being  for  a  non-suit, 
as  there  was  thus  evidence  from  which  a  jury  might 
have  found  the  requirements  of  the  Acts  complied  with, 
the  rule  was  discharged  (a). 

C«rtificate  (o        5,  Every  certificate  given  under  this  Act,  shall  be  prima /ack 

be  evidence     evidence  of  the  facts  therein  stated.     14,  15  V.  c.  115,  s.  2. 
prima  facie.  '  ' 

Sec.  5  ahould  This  section  should  refer  also 'to  2  Vic.  ch.  6,  s.  2,  under 
2*v1cV6r2  which  also  the  certificate  \^  prima  faeie  evidence.  Tie 
prior  to  which  earlier  Acts  have  no  such  provision  as  to  certificatee 
were  not  eii-  granted  under  them.  The  cases  bearing  on  this  section 
dence.  are  before  referred  to. 

The  officer  6.  It  shall  not  be  necessary  for  any  Judge  or  other  Officer  who 

certifying  ^^^  certify  in  any  of  the  foregoing  cases,  to  altest  as  a  subBcrib- 

test  as  a  wit-  ing  witness,  the  execution  of  any  Deed  upon  the  back  of  which 

ness.  i^g  j^^jjy  gQ  certify.     14,  15  V.  c.  115,  s.  1. 

If  not  duly  ex-      7.  If  any  such  Deed  of  any  such  married  woman  be  not  eze- 

ecated,  the      cuted,  acknowledged  and  certified  as  aforesaid,  the  same  shall  not 

deed  shall  not  '  ^  ' 

be  ?aUd.  he  valid  or  have  any  effect     14,  15  V.  c,  115,  s.  2 — 1  W.  4,c 

.   2  s.  1,-59  G.  3,  c.  3,  a  5. 

In  the  statute  as  printed,  reference  is  also  made  to  59 
Geo.  3,  ch.  3,  s.  5,  which  is  a  mistake,  as  that  act  has  no 
such  clause,  and  the  error  is  not  unimportant  (h). 
How  far  cod-  It  is  quite  clear  that  before  the  Statute  of  Wm.  a  joint 
h*^b°^d  and  conveyance  by  husband  and  wife  of  her  estate,  and  of  the  in- 
wife,  invalid  teres t  of  the  husband,  invalid  for  non-compliance  with  tie 
?8Talid"opiis8  forn^^'lities  as  to  examination,  &c.,  enjoined  by  the  statutes* 
husband's  in-  is  void  also  to  pass  any  interest  of  the  husband  (c).    Th® 


terest. 


(a)  Simpson  v.  Hartman,  27  Q.  B.  U.  C.  460. 

(h)  See,  per  McLean,  J.,  AUison  v.  Bednor,  14  Q.  B.  U.  C  459^ 

(c)  Doe  d.  Dibble  v.  Ten  Eyck,  7  Q.  B.  U.  C.  600 :    Allan  t.  L.^^ 
conte,  16  Q.  B.  U.  C.  9 ;  but  see  per  Eaten,  V.  C,  Gillespie  v.  Qtot^^ 
3  Grant  589, 
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I  of  43  Qeo.  S,  ch.  5,  and  59  Geo.  3,  ch.  3,  expressly  en- 
dd  that  "  nothing  in  such  deed  contained  shall  have  any 
3e  or  effect  to  bar  such  married  woman,  (yrheraaU  hua- 
id,  or  her  heirs,  unless/'  &c.  The  language  in  the  sub- 
[uent  statutes  is  different ;  it  is,  ''  such  deed  shall  not  be 
lid  or  have  any  effect  unless/'  &c.;  and  it  has  been  said 
/,  that  this  may  make  a  difference,  and  that  under  those 
itutes  the  interest  of  the  husband  may  pass  as  at  com- 
m  law,  though  the  deed  is  void  as  against  the  wife  and 
r  heirs ;  but  this  again  has  been  denied  (b),  and  in  this 
oflict  of  views  the  author  does  not  presume  to  give  any 
inioa  It  is  to  be  remarked  however,  that  the  statutes 
i  enabling  statutes,  and  to  empower  the  estate  of  a 
aried  woman  to  be  conveyed,  there  was  no  necessity  to 
power  the  husband  to  convey  his  interest ;  and  it  may 
argued  that  where  these  enabling  acts  declare  that  the 
5ed  shall  not  be  valid  or  have  any  force  or  effect  what- 
t"  this  means  quoad  only  the  interest  as  to  which  they 
"e  enacting  and  authorizing  to  be  conveyed.  Something 
baps  might  be  urged  by  reason  of  the  change  of  Ian- 
ge  in  the  later  acts,  and  the  omission  of  the  name  of 

husband. 

L  recent  case  in  fingland  bears  on  the  question.  A  lease 
I  made  by  husband  and  wife  for  seven  years  of  lands  of 

wife,  in  April,  1860,  containing  a  covenant  by  the  lessee 
I  defendants  as  his  sureties  to  pay  rent  during  the  term, 
e  wife  did  not  acknowledge  under  19  &  20  Vic.  ch.  120, 
^2,  which  gives  power  to  married  women  to  dispose  of 
r  estate  in  lands,  "  save  and  accept  that  no  such  dis- 
flition — shall  be  valid  and  effectual  unless  the  husband 
ncur  in  the  deed  by  which  the  same  shall  be  effected,  nor 
Jess  the  deed  be  acknowledged  by  her  as  hereinafter 
i^cted."    The  lessee  entered,  and  occupied  till  August, 

0}  See  per  Blake,  C,  Wallis  v.  fiurton,  5  Grant,  354;  and  per  Rich- 
«;  C.  J.,  in  Doran  v.  Reid,  13  C.  P.  U.  C.400  j  also  the  views  of  Esten, 
I'v  ifl  Qillespie  y.  Groyer,  sapra,  and  Mofiatt  v.  Groyer,  4  C.  P.  U. 
^2  ;  and  Seattle  v.  Matton,  14  Grant,  6S8,  perSpragge,  V.  C. 

^  ^arqnfaanon  y.  Morrow,  12  C.  P.  U.  C.  313,  per  Draper,  C.  J. ; 
'  ^*  iieyesconte^  16  Q.  B.U.  C.  9. 

34 


minor. 
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1866.  The  husband  died  in  January,  1866>  and  the  wi& 
in  January,  1867.  The  executors  of  the  wife  sued  on  ihe 
covenant  to  recover  rent  accrued  due  in  June^  1866.  li 
was  contended  that  no  action  could  be  brought  on  the  cov- 
enant,  as  the  lease  was  void  as  against  the  wife,  and  the 
term  stipulated  for  was  never  created,  and  Swatmanr. 
Amber,  8  Ex.  72  (a),  was  relied  on.  The  Court  referred  to 
the  fact  that  there  was  nothing  to  shew  that  it  was  con- 
templated the  deed  should  be  acknowledged  so  as  to  make 
it  conclusively  binding  on  the  wife  and  her  heirs  in  case 
she  survived,  nor  but  that  the  lessee  and  the  defendants 
were  willing  to  take  a  lease  executed  by  husband  and  wife 
at  common  law.  At  common  law  of  course  the  lease  would 
be  good  against  the  husband  during  coverture.  It  was 
held  that  the  covenant  bound  the  defendants,  as  the  lessors 
had  executed  the  deed,  so  as  to  pass  the  term  for  which 
the  lessee  and  the  defendants  were  to  be  taken  as  having 
contracted  for,  viz.,  a  term  for  seven  years,  terminable  at 
the  option  of  the  wife  on  death  of  the  husband  during  the 
term;  and  that  as  the  wife  had  done  nothing  to  avoid  tbe 
lease  but  allowed  the  lessee  to  retain  possession,  the  lease 
was  subsisting  up  to  her  death,  and  the  plaintiflb  could 
recover  (6). 
Where  the  It  has  been  suggested  also  that  whatever  may  be  th& 

To"d  merely  *'  case  as  to  passing  the  interest  of  the  husband,  where  \h» 
because  ibe  conveyance  by  him  and  his  wife  is  not  in  accordance  witit 
wi  e  IS  a  ^YiQ  formalities  of  the  act  as  to  examination,  &a,  that 
there  may  be  a  distinction  where  the  deed  is  void  as  to  ih© 
wife  by  reason  merely  of  her  nonage,  and  in  suchcas© 
the  deed  will  not  be  void  as  to  the  husband  (c). 

Where  the  husband  by  his  own  deed  to  which  the  wifi^ 
is  no  party,  conveys  his  own  interest  iti  the  lands  of  hi3 
wife,  such  deed  is  not  open  to  the  objections  arising  o*xt 
of  the  statutes  (d). 

(a )  See  post,  chapter  on  mortgages. 
(6)  Toler  y.  Slater,  L.  R.  3  Q.  B.  42. 

(c)  DoraD  ▼.  Beid,  13  C.  P.  U.  G.  400  per  Richards,  C.  J. 

(d)  Would  Buch  oonvejance  be  valid  to  pass  nnj  estate  as  teoaH^  *|^ 
the  cortesj  to  a  stranger,  if  made  before  birth  or  iMoa  and  befot*  ^ 
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It  is  apprehended  that  even  though  the  conveyance  by  Liabilities  of 
husband  and  wife  should  be  invalid  to  pass  any  estate  of  hu^velirnts 
^iher,  that  the  covenants  for  title  of  the  husband,  if  any,  fur  title,  where 
ire  valid  as  matters  of  contract ;  and  that  a  grantee  for  YaJid^to  dam  * 
value  might  after  eviction  recover  adequate  damages  on^st^^te- 
the  covenant  for  quiet  enjoyment  (a),  or  enforce  specific 
performance  against  the  husband  to  the  extent  of  his  in- 
terest on  the  covenant  for  further  assurance. 

The  nature  of  the  interest  of  the  husband  in  the  lands  The  interest  of 
of  his  wife  at  common  law,  and  under  the  Con.  Stat.  ch.  73,  in  lands  of°the 
both  afi  regards  his  marital  right  during  the  joint  lives  of  wife 
himself  and  his  wife,  and  as  tenant  by  the  curtesy  ini- 
&te,  and  consummate  on  death  of  the  wife,  is  treated  of 
^  considering  the   Con.  Stat,  ch.  73.      Such  intei-est,  and 
*he  validity  of  conveyance  of  it,  is  of  importance  in  the 
Aot  uncommon  case  of  conveyance  by  husband  and  wife 
of  her  inheritance  and  his  interest  in  it,  void  certainly  as  to 
^ife  for  non-compliance  with  the  act. 

The  question  of  necessity  for  compliance  with  the  terms  Question  of 
of  this  act  on  a  conveyance  by  a  married  woman  of  her  ^^J^^Jo^dis-* 
estate  which  is  settled  to  her  separate  use  either  by  virtue  pow  of  her 
of  the  Con.  Stat.  ch.  73,  or  by  deed  or  devise,  is  treated  of  pe?l^^*M  a"** 
in.  coDsiderinir  that  statute,  as  also  her  power  to  devise /«^««^'« 

«,    T.      X  X  without  ex- 

WiCll  estate.  smination.&o. 

A  release  under  the  Registry  act  by  a  married  woman  Release  of 
of  a  mortgage  to  her  is  considered  in  discussing  the  laws  ""^''•8"K®- 
M  to  mortgages. 

Probably  this  act  virtually  repeals  the  act  of  32,  H.  8,  Leases  aoder 
^  28,  under  which  husband  and  wife  by  indenture  can  ^2  1 . 8.  o 
demise  for  three  lives  or  twenty-one  years,  so  as  to  bind 
we  wife  and  her  heirs,  under  certain  conditions  and  res- 
ections.   The  point  admits  perhaps  of  doubt  as  the  acts 
^  all  enabling  acts. 

**J  Vic.  ch.  7,  8.  6,  Con.  Stat.  ch.  90,  allowing  conyejances  of  contin- 
^^JAterests.  See  obserranoes  on  that  act,  p.  70  and  on  the  qnoBtion  of 
^""'^•nce  of  contingent  right  to  dower,  p.  69,  note  c.  78, 

W  Ab  to  damages  recoverable,  see  p.  104. 
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The  deed  not  8.  No  deed  of  a  married  woman  executed  according  tu  the  pro- 
*®  ^y*  PJ***^  visions  of  this  Act  shall  have  any  greater  effect  than  the  aune 
if  she  WAS  would  have  had  if -such  married  woman  had  been  sole.  1  W.  4, 
'o^«-  c.  2,  s.  2. 

Pee  for  oerti-  9.  The  sum  of  one  dollar  may  be  demanded  for  every  such  oer- 
^«*^«  tificate.     59  G.  3,  c.  3,  s.  2,-1  W.  4,  c.  2,  s.  4. 

Recital.  10.  And  whereas  it  is  expedient  to  provide  for  cases  in  whicli, 

before  the  Fourth  day  of  May,  one  thousand  eight  hundred  and 
fifty-ninci  informal  or  erroneous  certificates  had  been   indoned 
upon  Deeds  conveying  real  estate  executed  by  married  women 
jointly  with  their  husbands,  as  well  as  for  cases  in  which  Bodi 
Deeds  had  l>e<m  executed  in  presence  of  and  certificates  endoned 
thereon  by  non- resident  Justices  of  the  Peace,  or  in  which  cwti-     ' 
fioates  iiud  been  endorsed  on  such  deeds  subsequent  to  the  execa* 
Certificate       tion  thcriHjf  :  TJiei*efore,  Whenever  any  certificate  on  the  back  of 
under  former  a^y  Deed  cxccuteil  before  the  said  Fourth  day  of  May,  one  tbou- 
1id,though  the  ^"^^  eight  hundrcHi  and  fifty-nine,  by  any  married  woman,  purenant 
justicee  were    tx)  the  Act  of  the  Tarliament  of  Upper  Canada,  passed  in  thefint 
the  oouoty  or  7^^^  **^  ^^^  nngn  of  his  late  Majesty  King  William  the  Fourth, 
district  in        chapter  two,  or  pursuant  to  the  Act  of  the  said   Parliament  of 
married  wo-     U^P)*^^  Canada,  {tassed  in  the  second  year  of  Her  Majesty's  reigDi 
man  resided,    chapter  six,  has  been  signed  by  two  Justices  of  the  Peace,  sach 
certificate  shall  be  held  and  is  hereby  declared  to  be  valid  tod 
efiectual  for  all  the  purposes  contemplated  by  said  Acts,  although 
the  said  Justices  were  not  at  the  time  residents  of  the  District  or 
County  in  which  such  married  woman  resided  ;  and  every  Deed 
executed  before  the  said  Fourth  day  of  May,  one  thousand  eight 
hundred  and  fifty-nine,  in  the  presence  of  such  Justices,  and  evefy 
such  certificate  so  signed  shall  have  the  same  force,  validity  and 
effect  as  if  the  said  Deed  had   been  executed  in  the  presence  of, 
and  such  certificate  had  been  signed  by  two  J  ustices  of  the  Pete© 
of  the  District  or  County  in  which  such  married  woman  at  the 
time  of  the  execution  thereof  resided.     22  V.  c.  35  (18»59)  ».  1- 

Certificate  to       ^^'  When  any  certificate  on  the  back  of  any  Deed  executed  by 

he  talid  tho*    any  married  woman,  pursuant  to  the  Act  in   the  last  preceding 

Quent  to  the    section  first  mentioned,  had,  before  the  said  Fourth  day  of  MiJT  • 

execution  of    one  thousand  eight  hundred  and  fifty-nine,   been  given  on  ta^ 

^   ^    *        day  subsequent  to  the  execution  of  such  Deed,  such  oertilitt^^ 

shall  be  deemed  and  be  taken  to  have  been  given  on  the  daj^* 

which  the  said  Deed  was  executed  j  and  such  Deed  shall  beasgo^^ 
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i  valid  in  law  as  if  such  certificate  had  been  in  fact  signed  on 
^  day  of  the  execution  of  the  Deed  to  which  it  relates,  as  re- 
lied by  the  said  Act     22  Y.  c.  35,  s.  2. 

12.  In  case  any  married  woman  seized  of  or  entitled  to  real  Deed  executed 

ite  in  Upper  Canada,  and  being  of  the  age  of  twenty-one  years,  ^^  *  ""['•^ 

i)  before  the  said  Fourth  day  of  May,  one  thousand  eight  hund-  with  her  bos- 

d  and  fifty-nine,  execute,  jointly  with  her  husband,  a  Deed  for  ^°?  to  be  a 

» V         ^  »    ^  good  conTey- 

«  oonveyanoe  of  the  same,  knowing  her  estate  therein  and  in-  ance  notwith- 
ndbg  to  convey  the  same,  such  deed  shall  be  taken  and  oonsid-  "tandiog  er- 
edas  a  valid  conveyance  of  the  land  therein  mentioned,  and  the  oate endorsed. 
:ecution  thereof  shall  be  deemed  and  taken  to  be  valid  and 
ectoal  to  i>ass  the  estate  of  such  married  woman  in  the  said  land, 
^ough  a  certificate  of  her  consent  to  be  barred  of  her  right  of 
>wer  of  and  in  such  land,  instead  of  a  certificate  of  her  consent 
convey  her  estate  in  the  same  was  endorsed  thereon.     22  Y. 
35,  8  3. 

13.  Whenever,  before  the  Fourth  day  of  May,  one  thousand  AndDotwith- 

ht  hundred  and  fifty-nine,  the  requirements  of  the  Acts  of  the  standing  the 
•,    ,.  certificate  be 

mer  Pairliament  of  Upj)er  Canada,  or  of  the  Parliament  of  the  not  io  strict 

evince  of  Canaila,  respecting  the  conveyance  of  real  estate  in  conformity  to 
per  Canada  by  married  women,  while  respectively  in  force*  the  said  acts. 
I  been  complied  with  on  the  execution  by  any  married  woman 
t  deed  of  crinveyance  of  i*eal  estate  in  Upper  Canada  then  be- 
ging  to  such  manied  woman,  such  execution  shall  be  deemed 
I  taken  to  be  valid  and  effectual  to  \yaas  the  estate  of  such  mar- 
d  woman  in  the  land  intended  to  be  conveyed,  although  the 
"tificate  endorsed  on  such  Deed  be  not  in  strict  conformity  with 
5  forms  prescribed  by  the  said  Acts,  or  any  or  either  of  them. 
V.  c.  35,  «.  4. 

14.  The  four  last  preceding  sections  of  this  Act  shall  not  render  Act  notto  pre- 
I id  any  conveyance  to  the  prejudice  of  any  title  subsequently  J"^*®®  ***^*^ 
laired  from  the  married  woman,   by  Deed  duly  executed  and  acquired,  &o. 
tified  as  by  law  required,  nor  any  conveyance  from  the  married 

iQan  which  was  not  executed  in  good  faith,  nor  any  conveyance 
i<&nd  of  which  the  married  woman  or  those  claiming  under  her 
3  or  were  in  the  actual  possession  or  enjoyment  on  the  said 
irth  day  of  May,  one  thousand  eight  hundred  and  fifby-nine, 
withstanding  such  conveyance.     22  Y.  c.  35,  s.  5. 

^.  The  requirements  necessary  to  give  validity  at  law  to  a 
Veyance  by  a  married  woman  of  any  of  her  real  estate  with 


270  32  Vic.  Ch.  9,  Section  2. 

Reqairemcnts  respect  to  Deeds  of  conve3rance  executed  since  the  Fourth  daj  of 
formerly  ne-  ]V£ay  one  thousand  eight  hundred  and  fifty-nine,  or  after  tbe  pa»- 
tinue  to  be  so  ing  of  this  Act,  shall  continue  to  be  necessary  for  that  porpose 
as  to  future  notwithstiinding  anything  contained  in  the  five  last  preceding 
sections  of  this  Act ;  But  this  section  shall  not  afiect  any 


remedy  at  law  or  in  equity  which  a  purchaser  or  other  person  maj 
have  upon  any  contract  or  deed  of  a  married  woman  ezecated 
since  the  said  Fourth  day  of  May,  one  thousand  eight  hundred  and 
fifty- nine,  or  w^hich  may  after  this  Act  takes  effect  be  executed  in 
re8j:>ect  of  her  real  estate.     22  V.  c,  35,  s.  6   (1859.) 

82  Vic,  c.  9,       The  Act  of  32  Vic,  ch.  9,  sec.  2,  is  as  follows : 

8.  2. 

Ooe  certifioate      2.  In  case  more  than  one  married  woman  executes  the  auM 

may  embraoe  ^^^  ^jf  conveyance  mentioned  and   referred  to   in  the  second 
ozaiuiDation  « 

of  several        section  of  chapter  eighty -five  of  the   Consolidated   Statutes  of 

married  Upper  Canada,  the  Judge  or  Justices  of  the  Peace,  therein  mw 

tioned,  may  include  the  examination  and  names  of  all  or  anj 

number  of  such  maiTied  women   in  one  certificate  in  the  form 

mentioned  and  set  out  in  said  section  as  far  as  applicabla 

The  neoessity  This  enactment  leads  to  the  belief  that  there  certainly 
meut  ?**  *  must  be  some  decided  case  shewing  the  necessity  for  legisla- 
tive interference,  and  th^t  one  certificate  would  not  suffice 
under  the  consolidated  act.  If  the  object  of  the  enact- 
ment had  been  merely  to  save  the  expense  of  several 
certificates,  it  would  have  been  worded  diflerently.  h 
deference  to  such  possible  decision  the  author  abstains 
from  any  expression  of  opinion  as  to  whether  the  power 
professed  to  be  given  by  this  act  has  not  always  existed 
under  the  consolidated  statute.  He  may  say  however, 
that  if  there  be  no  such  decision,  it  might,  in  any  case 
dependant  on  one  certificate  including  several  examinations, 
be  prudent  not  to  assume  that  such  certificate  is  fiwlty 
merely  by  reason  of  the  Legislature  having  acted  on  th*^ 
supposition. 
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3t  respecting  certain  separate  rights  of 
property  of  Married  V\romen. 

SECTIONS  1,  2,  3,  4,  19  &  20. 

erj  woman,  who  has  married  since  the  Fourth  day  of  A  married 
e  thousand  eight  hundred  and  fifty-nine,  or  who  marries  T^i?^"  ™*^ 
is  Act   takes  effect,  without  any  marriage  contract  or  perty  free 
nt,  shall  and  may,  notwithstanding  her  coverture,  have,  fro™  the  debts 
[  enjoy  all  her  real  and  pei'sonal  property,  whether  belong-  her  buabaDd. 
ler  before  marriage,  or  acquired  by  her  by  inheritance, 
sequest  or  gift,  or  as  next  of  kin  to  an  intestate  or  in  any 
ly  after  marriage,  free  from  the  d^bts  and  obligations  of 
band  and  from   his  control   or  disposition  without  her 

in  as  full  and  ample  a  manner  as  if  she  continued  sole 
oarried,  any  law,  usage  or  custom  to  the  contrary  not- 
iding  ;  but  this  clause  shall  not  extend  to  any  property  ProriBo. 

by  a  married  woman  from  her  husband  during  cover- 
12  V.c.  34,  s.  1,  (1859.) 

^ery  woman  who,  on  or  before  the  said  Fourth  day  of  A  woman  mar- 
ie thousand  eight  hundred  and  fifty-nine,  married  without  ]^|_^  ]g59 
rriage  contract  or  settleii^ent,  shall  and  may,  from  and  majr  hold  pro- 
6  said  Fourth  day  of  May,  one  thousand  eight  hundred  duced^o'roB- 
y-nine,   notwithstanding   her  coverture,  have,  hold  and  session  of  her 
1  her  real  estate  not  then,  that  is  on  the  said   Fourth  *^"****'*°- 
Bfay,  taken  possession  of  by  the  husband,  by  himself  or 
nts,  and  all  her  personal  property  not  then  reduced  into 
ession  of  her  husband,  whether  belonging  to  her  before  mar- 
'  in  any  way  acquired  by  her  after  marriage,  free  from  his  . 

id  obligations  contracted  after  the  said  Fourth  day  of  May, 
usand  eight  hundred  and  fifty-nine,  and  from  his  control 
)8itiou  without  her  consent,  in  as  full  and  ample  a  man< 
f  she  were  sole  and  unmarried  ;  any  law,  usage  or  custom 
ontrary  notwithstanding.     22  V.  c.  34,  s.  2,  (1859.) 
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This  Act  3.  NoihiDg  herein  contained  shall  be  construed  to  protect  tbe 

not  to  prevent  property  of  a  married  woman  from  seizure  and  sale  on  in?  ex^ 
eeixnre  in  exe-  *^     *      •'  " 

cation  in  oer-  cution  against  her  husband  for  her  torts ;  and  in  such  caae,  exe- 

tain  cases.       cution  shall  first  be  levied  on  her  separate  property.     Snd,  a.  8. 

Not  to  affect        4.  No  conveyance  or  other  aot  of  a  wife  in  respect  of  her  reil 

tenancy  bj      estate  shall  deprive  her  husband  of  any  estate  he  may  beoone 
curtesy.  '^  ^  ^ 

entitled  to  as  a  tenant  by  the  curtesy.     Ibid.  &  4. 

Act  not  to  af-      1 9.  Nothing  in  this  Act  contained  shall  be  construed  to  prevaDt 

feet  marriage  ^j^-  ante-nuptial  settlement  or  contract  beinff  made  in  the  "Wne 

settlements,  ,         ,      , 

&c.  manner  and  with  the  same  effect  as  such  contract  or  setUemeDt 

mifi^ht  be  made  if  this  Act  had  not  been  passed  ;  but  notwitk- 
As  to  pro-  °  -.  ,  _  *^  . 

pertj  not        standmg  any  such  contract  or  settlement,  any  separate,  real  or 

coming  within  personal  property  of  a  married  woman,  acquired  either  before  or 

after  marriage,  and  not  coming  under  or  being  effected  by  sadi 

contract  or  settlement,  shall  be  subject  to  the  provistoDS  of  this 

Act,  in  the  same  manner  as  if  no  such  contract  or  settlement  hA 

been  made  ;  and  as  to  such  property,  and  her  personal  earnings 

and  any  acquisitions  therefrom,  such  woman  shall  be  ooiuidered 

as  having  married  without  any  marriage  contract  or  settlement 

22  V.  c.  34,  s.  20,  (1859). 

20.  This  Act  shall  apply  and  be  construed  restroapentivelj  to 

the  fourth  May,  one  thousand   eight  hundred  and  fifty-nine^^tf 

well  as   prospectively,  so  as  to   give  full  operation  and  dExt 

thereto  as  from  the  time  of  the  passing  of  the  22  V.  c.  34,  (1859)* 

This  Act  so  far  as  it  relates  to  real  estate  is  so  completely 
subversive  of  the  former  law,  and  there  is  such  dearth  of 
cases  on  it,  that  any  remarks  of  the  author  would  be  little 
more  than  a  series  of  opinions  on  a  very  obscure  act,  vA 
remarks  on  the  act  are  confined  to  so  much  thereof  ft^ 
effects  real  estate. 
Righu  of  the  '^^  appreciate  the  change  wrought  by  this  act,  a  briel 
hnsband  at     sketch  of  the  rights  of  the  husband  in  the  property  of  hi* 

common  law         »n      ,  i  i_  /   \ 

in  lands  of      Wife  at  conmion  law  may  be  proper  (a) 
his  wife.  ^g  regards  the  freeholds  of  the  wife,  at  common  law,att^ 

His  right  dur-  independently  of  any  question  of  right  as  tenant  by  the  cu^ 
ing  their  joint  ^gy^  ««  j^y  t,he  marriage  the  husband  acquires^  and  dnrial 

{G)  See  also,  as  to  alienation  of  the  husband's  interest,  lemiiEi 
Bs.  6  ft  11  of  Con.  Slat  eh.  90,  pp.  69,  note  c  70. 


Intebest  of  the  Husband  in  Lands  of  the  Wife.  27S 

• 

te  marriage  enjoys,  a  freehold  interest  in  his  wife  8  real 
tate  (of  freehold)  for  their j'oin^  live8  ;  both  being  seised 
•gether  in  her  right  by  entireties  ;  the  effect  of  which  is 
)  put  the  ownership  for  the  coverture  entirely  in  the  hus- 
uid's  power.  Hence  he  can  alienate  this  ownership  at 
leasure  ;  and  his  conveyance  will  pass  the  freehold  with- 
it  the  wife's  co-operation  (a).  It  has  even  been  said  that 
le  conveyance  by  the  husband  would  pass  the  whole  in- 
^itance  of  the  wife,  subject  only  to  the  right  of  entry 
'the  wife  and  her  heirs  (fc).  On  birth  of  issue  capable  of  as  tcAantby 
iheriting,'  the  husband  as  tenant  by  the  curtesy  initiate,  ^^  ^^^  *"'" 
w  a  larger  interest  (c)  ;  and  this  interest  becomes  still 
irther  enlarged  when  the  husband  becomes  tenant  by  tho 
urtesy  consummate  on  the  death  of  the  wife.  The  hus- 
uid'a  right  as  tenant  by  the  curtesy  is  not  excluded  by 
mveyance  to  his  wife  to  her  separate  use,  unless  the  in- 
sntion  to  exclude  huu  be  clear,  in  which  case  equity 
ould  restrain  his  exercise  of  his  strict  legal  right  {d). 
hough  this  act  in  the  language  of  Draper,  C.  J.,  hereafter 
■ferred  to  "  operates  by  making  a  marriage  settlement/' 
lere  is  by  the  16th  and  4th  sections  evidence  that  the  hus- 
wid  shall  not  be  deprived  of  tenancy  by  the  curtesy. 
Asregards  the  chattels  real  of  the  wife  held  by  her  in  As  to  cbattels 
'F  own  right,  either  in  possession  or  reversion,  the  hus-^^^^" 
wid  at  common  law  had  during  the  coverture  complete 
ntrol  and  right  of  disposition  thereof,  so  that  though  the 
fe  survived  she  would  have  no  right  as  against  any 
^,  conveyance,  or  disposition  made  by  the  husband  ;  un- 
*  by  no  possibility  could  they  have  vested  in  the  wife 
■^^^  coverture  {e) :  they  were  liable  in  execution  for  his 

)  ^Cacqneen  on  husband  and  wife,  27  )  see  also  Allan  v.  Levesconte 
^-  B.  U.  C.  10  J  Gilleapie  v.  Grover,  3  Grant,  590  per  Eaten,  V.C. 

)    ^  Preston  on  abstracts,  3  ed.  p.  334;  Waliis  v.  Burton,  5  Grant, 
P«r  Esten,  V.C. ;  bnt  see  per  Vankoaghnet-,  C.  p.  354. 

^  2  Blackstone  Cora.  128,  Co.  Litt  30 ;  as  to  conveyance  by  the 
^*^d  of  his  contingent  interest  as  tenant  by  the  curtesy,  see  remarks 
^^'  Stat.  ch.  90,  s.  5.  p.  69,  note  C  70. 

^  Bennet  v.  Davis,  2  P.  Wms.  316  ;  Steadman  v.  Palling,  3  Atk. 
ipY.  See  further,  Shelford  Stats.  7  ed.  446^;  Bowie's  case,  Tud. 
^  2  ed.  p.  49.  (e)  Duberiey  vDay,  16  Bea.  33. 

35 
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debts,  and  became  his  if  he  survived  his  wife  by  his  mm 
marital  right:  but  if  he  made  no  disposition  in  his  lifetime, 
and  died  brfore  the  wife,  he  could  not  dispose  thereof  by 
will,  as  they  had  not  been  transferred  from  the  wife,  and 
she  would  have  become  entitled. 
Husband's  Independently  of  conveyance  by  way  of  fine,  or  of  statu- 

"^086^111  ac-  ^^y  enactment  by  this  act,  or  Con.  Stat.  ch.  85,  the  hus- 
action  of  the  band  had  power  to  reduce  into  possession  the  chom  in 
action  of  the  wife,  not  settled  to  her  separate  use,  and  to 
assign  or  dispose  thereof,  and  no  act  of  the  wife  alone  could 
deprive  him  of  that  right.  If  they  were  not  reduced  into 
possession  during  the  joint  lives  of  the  husband  and  wife, 
he  became  entitled  as  administrator.  If  she  survived  liim 
she  retained  all  not  reduced  into  possession.  If  however, 
the  interest  of  the  wife  were  reversionary,  and  not  capable 
of  reduction  into  possession,  and  so  continued  during  the 
coverture,  and  the  wife  survived,  then  a  disposition  by 
husband  and  wife  did  not  bind  the  wife.  If  the  husband 
survived,  he  being  entitled  by  the  survivorship  as  adminis- 
tmtor,  the  disposition  would  be  good,  and  binding  on  him. 
If  the  reversionary  interest  should  have  become  an  interest 
in  possession  during  the  lives  of  the  husband  and  wife, 
even  a  prior  disposition  by  the  husband  alone  would  then 
have  sufficed  to  have  enabled  his  assignee  to  have  obtained 
the  subject  matter  thereof  If,  however,  the  assignee  could 
only  have  obtained  it  through  the  assistance  of  a  court  of 
Wife's  equity  Equity,  his  right  was  subject  to  the  wife's  equity  to  a  settle- 
menf.  This  equity,  shortly  stated,  is  this :  the  court  of 
Chancery  will  not  assist,  nor,  if  the  wife  dissent,  allow,  the 
husband  or  his  assignee  to  recover  or  receive  any  property 
of  the  wife,  recoverable  only  in  that  court,  without  set- 
tlement of  a  due  proportion  on  the  wife  and  children. 

It  will  be  seen  that  this  act  varies  materially  the  law  as 

above  stated,  and  annuls  the  power  of  the  husband,  and  if 

What  present  it  gives  to  the  wife  no  greater  power  than  before  to  dispose 

power  is  there  Qf  reversionary  interests  in  chosea  in  action,  and  in  pw* 

to  dispose  of  "^  1  .  1      1  "I  .  /aUmi 

reversionary    personalty,  and  iitterests,  which  though  savormg  of  •»» 
intereata,  or    realty,  can  only  reach  the  wife  as  personalty,  there  woo» 


to  a  settle- 
ment. 


POWEE  TO  DISPOSE  OF  ChOSES  IN  AcTION,  &C.  275 

seem  to  be  no  mode  of  effectual  coDveyance  thereof,  assum-  IntereBta 
ing  as  r^ards  the  latter  interests  that  the  Con.  Stat.  ch.  ^][Ji"°*  ^^ 
85  would  not  apply. 

The  question  of  the  power  of  disposal  by  husband  and 
wife  of  her  interest  in  real  property,  which  is  directed  to  Realty  direct- 
be  converted  into,  and  is  stamped  afl,  personalty,  and  is  not  ®^  ^°  ^®  *'°"' 
by  the  instrument  under  which  she  takes,  directed  to  be  ' 

for  her  separate  use,  is  subject  to  some  difficulty.  Thus,  if 
lands  are  conveyed  or  devised  to  trustees  to  be  sold,  and 
half  the  proceeds  to  be  paid  to  the  wife ;  or  the  interest  of 
the  proceeds  are  to  be  paid  to  a  third  person  for  life,  and 
liter  his  death  half  such  proceeds  to  be  paid  to  the  wife  ; 
md  till  sale  in  either  case  the  rents  and  profits  to  be  paid 
>ver,  as  the  interest  would  be  paid  if  sold  :  or  where  a 
<hird  person  takes  the  legal  estate  for  life,  and  after  his 
leath  the  lands  are  to  be  sold  by  trustees,  and  a  proportion 
>f  the  proceeds  paid  to  the  wife  :  what  power  is  there  in 
Jither  case  to  dispose  of  the  interest  of  the  wife  ?  If  the 
proceeds  are  to  be  held  for  the  separate  use  of  the  wife  for  separat  • 
Evithout  restraint  on  anticipation,  then,  as  hereafter  ex-  ^^^' 
Dlained,  she  may  convey  as  a  feme  sole,  whether  her  inter- 
est be  in  ix)88ession  or  reversion  (a).  But  if  the  separate 
Lise  were  not  created  by  the  instrument,  but  only  by  force 
Df  this  act,  then,  regarding  the  wife's  interest  as  an  interest 
in  personalty,  as  it  is  by  force  of  the  direction  to  convert, 
her  power  so  to  dispose  of  her  interest,  even  though  not  re- 
versionary', is  by  no  means  clear  (b).  And  where  Jbhe  interest, 
coming  within  the  protection  of  this  act,  is  reversionary,  Revereionarj 
ihough  the  lands  be  not  sold,  it  would  seem  it  does  not  so  Ji^^c^s* 
iar  savor  of  the  realty  that  conveyance  by  husband  and 
wife  executed  and  acknowledged  pursuant  to  the  Con. 
Stat.  ch.  85,  would  suffice.  The  cases  in  England,  establish- 
ing that  a  married  woman  jointly  with  her  husband  by  deed 
executed  and  acknowledged  pursuant  to  the  Imperial  act 

(a)  Lechmere  v.  Brotheridge,  9  Jur.  N.  S.  707,  per  Sir  J.  Bomilly ; 
Keene  ▼.  Johnston,  1  Jones  k  Caiejf  Irish  Rep.  255. 

'  (h)  See  Chamberlain  v.  McDonald,  U  Grant  447,  per  Mowat  V.  C, 
poBtp.  27S. 
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3  &  4  Wm.  4,  ch.  74,  can  convey  a  reversionary  intefestin 
realty  directed  to  be  converted  into  personalty,  and  which 
can  only  reach  her  as  such,  do  not  appear  to  be  applicable 
here.  That  act  (sec.  77)  gives  power  to  a  married  woman 
to  dispose  of  any  estate  in  her  lands  of  any  tenure  or  in 
money,  subject  to  be  invested  in  the  purchase  of  lands 
(which  money  in  equity  is  land),  providing  the  disposition 
shall  not  be  valid  unless  the  husband  concur  in  the  deed  of 
disposition,  and  it  be  acknowledged  as  required  by  the  act 
By  sec.  1,  the  word  estate  extends  to  any  interest,  chaige, 
lien,  or  incumbrance,  in,  upon-or  affecting  lands  at  law  or 
in  equity.  Under  that  act,  where  a  married  woman  was 
entitled  to  a  fund  to  be  raised  out  of  real  estate  on  the 
death  of  a  tenant  for  life,  it  was  held  that  a  deed  executed 
during  the  life  of  the  tenant  for  life,  by  her  and  her  hus- 
band, and  the  parties  entitled  to  the  estate,  and  acknow- 
\  ledged  under  the  act,  would  not  bar  her  right  in  case  she 
survived  (a). 

In  later  cases  this  decision  has  been  overruled,  and  it  is 
settled  that  by  deed  under  the  act  a  reversionary  interest 
of  the  wife  in  realty  directed  to  be  converted  can  be  con- 
veyed (6).  These  cases  are  grounded  chiefly  on  the  ex- 
tended signification  above  referred  to  given  in  the  word 
estate.  The  Con.  Stat.  ch.  85,  however  gives  to  the  words 
"  real  estate  "  and  "  land "  no  signification  beyond  their 
usual  import,  and  it  may  well  be  contended  that  the  wife's 
reversionary  interest  in  realty,  which  can  only  reach  her  as 
personalty,  cannot  efiectually  be  disposed  of. 
Operation  of  Ditiper,  C.  J.,  in  reference  to  this  act  has  observed  (c),  "I 
mi^t^^e*.  ^^^^^  ^^  ™^y  ^  said  to  operate  by  making  a  marriage 
tiement.  settlement  for  every  woman,  who,  having  property  of  her 
own,  has  married  since  the  4th  May,  1859,  without  any 
marriage  contract  or  settlement ;  and  also  for  every  woman 
who  on  or  before  that  same  day,  having  property  of  her 

(a)  Hobby  v.  Allen,  15  Jar.  835,  20  L.  J.  GL  199,8.  c 
(6)  Briggs  V.  Chamberlain,  11  Hare  69 ;  Tner  v.  Turner,  20  Bea.6gOj 
see  as  to  conveyance  by  the  wife,  or  hnsMnd  and  wife,  of  her  iiilii*^^ 
Shclford  Stats.,  7  ed.  p.  389,  396 ;  Davidson  Ck>nv.  2nd  ed.  vol.  2,  f  l^** 
note.  (c)  Commercial  Bank  v.  Lett,  24  Q.  B.  U.  C  o^» 
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n  married  without  such  contract  or  settlement/*    Section 
should  not  be  overlooked  in  considering  sections  1  &  2, 
the  latter  part  thereof  haa  an  important  bearing  on  the 
)ject  matter  of  the  first  sections. 

[n  a  case  wherein  it  was  held  that  notwithstanding  this  The  wife 
a  married  woman  could  not  convey  as  a /erne  sole,  there  ^^^^i^^^^^^^ 
some  remarks  as  to  the  effect  of  section  13  on  sections  without  oom- 
Ik  19,  as  follows:  "The  wife  in  this  case  took  the  g^j^°^*;j|%^ 
ate  by  force  of  the  deed  from    her  father.      Being  a 
rried  woman  at  the  time,  her  husband,  if  there  was  isnue 
bhe  marriage,  would  have  an  inchoate  right  as' tenant  by 
J  curtesy  ;  and  the  13th  section  of  the  act  appears  to  us 
ended  to  go  further,  and  to  recognise  that  by  virtue  of 
«  marriage  the  husband  acquired  other  estates  or  interests 
the  wife's  real  estate,  for  otherwise  the  provision  that 
?h  estate  or  interest  should  not  be  subject  to  his  debts 
uld  be  useless.     During  the   wife's  life   his  estate  or 
erest  as  tenant  Vjy  the  curtesy  would  not  be  consummate, 
1  could  not  be  made  so  subject,  and  therefore  we  appre- 
)d  the  statute  must  refer  to  the  estate  he  has  as  being 
itly  seised  with  his  wife,  and  in  her  right,  during  the 
^erture,  of  her  real  estate,  and  then  he  is  a  necessaiy 
ty  to  the  conveyance  of  such  estate  "  (a). 

But  though  to  pass  the  legal  estate  the  Con.  Stat.  ch.  85  batitisother- 
tst  be  complied  with,  still  a  conveyance  invalid  at  law  ^**®  *V*1  ^^^ 

,  ,.      .  .  .       ,  ,      equitable  inte- 

y  be  valid  in  equity  as  presently  explained  to  pass  the  rest. 

litable  interest,  at  least  where  the  separate  use  is  created 

lerwlse  than  by  force  of  the  act. 

As  to  section  4,  it  is  difficult  to  understand  its  sense  or  section  4. 

ject,  so  far  as  it  relates  to  a  conveyance  by  the  wife.     It 

plies  that  a  married  woman  could  convey  as  a/evie  sole 

thout  her  husband's  consent,  and  not  only  that,  but  also 

*t  by  her  sole  conveyance  she  could  deprive  him  of  his 

*fce  as  tenant  by  curtesy,  the  which  she  could  no  more 

^an  a  husband  by  his  sole  conveyance  could  deprive 

^>  ^iDrich  V.  Sallivan,  26  Q.  B.  U.  C.  107.  See  also  Royal  Canadian 
'  X  Mitchell,  14  Grant,  412,  per  Spragffe,  V.  C. :  and  Chamberlain 
2i>Onald,  14  Grant,  447. 
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his  wife  of  right  to  dower.  As  the  wife  cannot  oonvej 
with  her  husband's  assent  as  required  by  Con.  Stat  cL8. 
he  has  without  the  aid  of  this  section  complete  contr 
prevent  his  interest  from  being  defeated.  So  iar  as 
section  delates  to  an  act  of  the  wife  other  than  a  con' 
4  ance  depriving  the  husband  of  his  estate,  it  is  framed  aj 

rently  under  the  supposition  that  if  her  estate  were  sole 
execution  against  her  under  the  provisions  of  the  stati 
the  husband  might  thereby  lose  his  interest. 

This  section  and  section  16  afford  an  argument  to  si 
that  notwithstanding  the  act  settles  property  on  a  won 
to  her  separate  use,  her  husband's  right  as  tenant  by 
curtesy  is  not  thereby  excluded. 

Can  any  but  ^  regards  conveyance  by  a  husband  of  his  common 
the  wife  qaes-  right  in  his  wife's  lands  valid  at  common  law,  but  wl 
of  conTeyanoe  under  this  act  might  be  invalid  for  want  of  consent  of 
h^  H**fir'  wife,  Richards,  C.  J.,  has  remarked  "  it  may  be  questioni 
com.  law  inte-  whether  any  pei'son  but  the  wife,  or  some  one  clain: 
rest?  under  her  or  for  her  benefit, .can  under  this  act  raise 

question  how  far  the  disposition  of  the  property  was  w 

out  the  consent  of  the  wife  (6). 

Her  power  to       The  act  gives  a  married  woman  at  law  no  greater  po 
ooDtraot  or      ^  contract   than   she   had  before  (c).     In  a  recent  ( 

diapoaeofper-  ^^ 

Mnalty.  Mowat,  V.  C,  remarked  that  he  saw  "  great  difficultj 

holding  that  a  married  woman  has  under  the  act  no  po' 
of  disposing  of  her  personal  property  except  by  will 
The  wording  of  the  act  as  to  enjoying  personalty  is 
same  as  in  respect  of  realty,  and  it  is  settled  she  can 
convey  realty  as  a  fei)xe  sole,  but  this,  as  presently  stal 
may  be  by  reason  of  the  original  Act  of  22  Vic.  ch  35. 


(a)  Einrich  v.  Sullivan,  25  Q.  B.  U.  C.  105.     Ante  p.  277. 

(6)  Doran  v.  Raid,  13  C.  P.  U.  C.  401 :  see  also  Emrich  v.  8iil& 
25  Q.  B.  U.  C.  107,  per  Draper,  C.  J. 

(C)  Kraemerv.  Glass,  10  C,  P.  U.  C.  473,  per  Draper,  C.  Xj 
Wright  V.  Gardner,  now  pending  in  Qneen^s  Bench ;  and  on  th«  coflll 
tiou  of  th«  act  generally,  Gommerciid  Bank  v.  Lett,  24  Q.  B.  U.  &' 

{d)  Chamberlain  r.  McDonald,  14  Grant  447. 
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uestioD  au  to  the  power  of  a  married,  woman  offaU  How  far  » 
spose  of  her  real  estate  (a)  by  will,  or  by  instrument  ^^^^^in  bj 
'08,  without  the  consent  of  her  husband  and  the  inttniment 
es  required  by  Con.  Stat.  ch.  85,  as  distinct  from  ^\^^^^  ^f 
t  to  exercise  a  power  or  authority  to  appoint  may  lands  aa  » 
dered  under  the  following  heads :  without  *exa- 

lere  the  legal  estate  is  vested  in  her,  but  not  for  "ination,  Ac, 

,  _  ,  or  coDseot  of 

use  by  force  of  this  statute  ch.  73,  or  otherwise.  husbacd, 
lere  it  is  only  the  beneficial  equitable  interest  which 
ted  in  her,  and  also  not  for  her  separate  use. 
lere  the  legal  estate  is  in  the  wife,  and  as  coming 
le  provisions  of  this  act,  is  for  her  separate  use,  or 
virtue  of  the  instrument  under  which  she  takes, 
lout  restraint  on  alienation. 

lere  the  legal  astate  is  by  deed  or  will  vested,  not 
ut  in  trustees  for  her  separate  use  without  restraint 
Eition. 

the  above  cases  the  power  to  dispose  by  will, 
e  first  case,  as  before  mentioned,  it  has  been  held  legal  eaute  u 
common  law  incapacity  remains,  and  the  wife  can  1?  ^*'  **"'  °**^ 

,      .      ,  r     ^        o  V  ^^^  separate 

ivey  as  authorized  by  Con.  Stat.  ch.  85.  use  by  force 

1  second  case,  "  Equity  follows  the  Law,  and  preserv-  ^[h^^J^iJ^^  ^^ 
malogy  between  legal  and  equitable  estates,  requires  2nd.  Where 
equitable  estates  of  married  women,  shall  be  convey-  only  the  eqoi- 

.      ,,    •  I       1       X  X     /L^  »i       table  interest 

VIVOS,  in  the  same  manner  as  a  legal  estate  (6).       jg  in  her,  not 
jards  the  third  case  ;  where  the  legal  estate  is  in  ^^^  ^^^  *®P*" 
,  and  by  virtue  of  this  act  is  for  her  separate  use ; 
)e  observed  that  the  original  statute  22  Vic.  ch.  35  j    'i  estate  is 
at.  ch.  85),  enacts  that  "  the  requirements  hereto-  i»»  *fa*  ^^f«» 

.        .  Tj-x        X  1         X  1  andisforsep- 

jssary  to  give  validity  at  law  to  a  cgnveyance  by  a  grate  use  by 
woman  of  any  of  her  real  estate,  shall  continue  to  ^^^^^  ^^  ^**^" 
sary  for  that  purpose  with  respect  to  deeds  of  con- 
executed  after  the  passing  of  this  act,  nowithstand- 
hing  contained  in  this  act,  ar  in  any  act  which  lias 
nay  he  parsed  during  the  (then)  present  session  of 
\£nt ;"  Stat.  22  Vic.  ch.  34  (Con.  Stat.  ch.  73),  was 

to  realty  directed  to  be  conyerted,  revenrionaty  interests,  and 
action.^  see  pp.  275,  276. 

Weetbory,  C,  in  Taylor  v.  Meads,  11  Jar.  N.  S.  167. 
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passed  in  the  same  session :  Con.  Stat.  ch.  85  makes  no 
mention  of  this  :  but  from  Bank  U.  C.  v.  Brough  (a),  it  ap- 
pears that  the  original  act  cftn  be  looked  at  to  guide  in  con- 
struing the  Consolidated  Statutes,  at  least  if  there  be  no 
direct  conflict  of  expression.  It  must  be  admitted  that  in 
favor  of  her  right  to  convey  ss.  4  &  16  afford  an  argu- 
ment, by  enacting  that  no  conveyance  or  will  of  a  married 
woman  shall  deprive  her  husband  of  his  tenancy  by  the  cur- 
tesy, but  as  before  remarked,  section  4  on  that  point  would 
appear  to  have  little  meaning  in  it.  It  has  however,  been 
decided  that  where  the  wife  has  in  her  the  legal  estate  for 
her  separate  use  by  force  of  this  act,  that  to  pass  the  estate 

or  b  the  ^^^  '^^  ^^^  ^^^'  ^^^'  ^^*  ^^  ^a^s^  ^  complied  with  (i). 
instrument  And  where  the  legal  estate  is  held  by  the  wife  forhersepa- 
she  uIwb"^  rate  use  otherwise  than  by  force  of  this  act,  then  also  to 
pass  the  estate  at  law  chapter  85  must  be  complied  with. 
ConTeyance  Where  ou  a  conveyance  for  value  the  estate  should  &il 
invalid  at  law  ^  P^^^  ^^  ^^^  ^^^  non-compliance  with  the  act,  and  the 
to  pass  legal  separate  use  is  created  otherwise  than  by  the  act,  still  on 
valid  in  equity  the  principles  whichgovem  (c)  in  the  fourth  case  now  next 
topasseqaita-  to  be  considered,  such  conveyance  might  be  recognized  and 
where  separ-  enforced  in  equity  as  a  good  disposition  by  the/eTne  of  htf 
**®  °^®  "  ^^^'  equitable  interest.  It  would  appear,  however,  that  it  would 
wise  than  by  be  otherwise  where  the  separate  use  is  created  by  force  of 
t  e  act,  ^j^^  ^^^  £^j.  ^^  j,^^  disponendi  which  a  married  women 

possesses  of  property  settled  to  her  separate  use  by  will  or 
instrument  inter  vivos  is  withheld  by  this  act  (d), 
4th.  Where  In  the  fourth  case,  it  is  now  settled  that  the  Con.  Stat 
in^trusteerfor  ^^-  ^^  ^^^^  ^^^  apply,  and  that  in  equity  the  conveyance 
separate  use  by  the  wife  as  a  feme  8oh  by  deed  or  will  to  the  extent  of 
o  t  e  wi  e.  Y^^^  interest  in  fee  or  otherwise,  is  a  good  disposition  of  the 
trust  which  the  trustees  must  obey  («). 

(a)  2  Err.  &  App.  Rep.  U.  C.  101. 

{b)  Emrich  v.  SollivaD,  25  Q.  B.  U.  C.  105  ]  see  also  Royal  Caoafo 
Bsnk  y.  Mitchell,  14  arant,412;  Chamberlain  v.  McDonald,  14  Oraat,4i7. 

(c)  See  Sugd.  Concise  View,  147  ;  Smith  Rl.  Prop.  3  ed.  1076. 

(d)  Royal  Canadian  Bank  y.  Mitchell,  14  Grant,  412. 

(e)  Taylor  y.  Meads,  11  Jar.  N.  S.  166:  Lord  Chancellor  oreonAf 
Bnckell  y.Blenkhorn,  5  Hare,  13/,  and  Lecnmere  t.  Brotlieridge,33B>* 
353 )  see  also  Hall  y.  Waterhonse,  11  Jar.  N.  S.  361,  V.  C.  Stewait 
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Fifthly,  a  married  woman  has  in  the  first  and  second  6th.  Power  of 

es  no  power  to  devise,  her  common  law  incapacity  re-  ^^^^^^^^  to 

ins  (a).     In  the  fourth  case  she  has  such  power  (h).     In  dUpose  by 

J  third  case ;  as  to  that  branch  of  it  which  refers  to  the  ^'  * 

;al  estate  being  vested  in  the  wife,  and  held  for  her  sepa- 

»  use  otherwise  than  by  force  of  ch.  73 ;  it  would  seem 

it  the  same  principles  which  govern,  as  above  mentioned, 

the  case  of  conveyance    inter   viws,   in    determining 

lether  the  legal  or  equitable  estate  would  pass,  also  gov- 

i  as  regards  disposition  by  will,  and  that  the  wife  can 

rise  as  she  thinks  proper.     As  reganls  that  other  branch 

the  case  which  refers  to  the  legal  estate  l>eing  held  by 

5  wife  for  her  separate  use,  by  force  of  this  act,  the  act 

ist  govern  ;  it  limits  somewhat  the  right  to  devise  by 

[uiring  that  it  be  exercised  first  in  favor  of  children,  and 

penses  possibly  to  some  extent  with  the  formalities  re- 

ired  in  other  cases  on  execution  of  a  will ;  its  language 

w  follows : 

SECTrON  16. 

6.  From  and  after  the  said  fo^u'th  dnj  of  May,  one  thousand  Married 

It  hnndred  and  fifty-nine,  and  hereafter,  every  married  woman  Y**™***  ™*y 

•^  '  .  dcTise  or  be- 

Tf  by  devifle  or  bequest  executed  in  the  ]»reaence  of  two  or  more  queath  her 
aenes  neither  of  whom  is  her  husband,  make  any  devise  or  •«P*'^^f  P">- 
nest  of  her  »eparate  property,  real  or  personal,  or  of  any  rights 
itdn,  whether  auch  property  was  or  be  acquired  before  or  after 
Tiage,  to  or  among  her  child  or  children  insue  of  any  marriage, 

failing  there  being  any  issue,  then  to  her  husband,  or  as  she 
IT  see  fit,  in  the  same  manner  as  if  she  were  sole  and  unmarried  ; 

her  husband  shall  not  be  deprived  by  such  devise  or  bequest 
vay  right  he  may  have  acquired  as  tenant  by  the  curtesy* 
l^ic.  ch.  34,  8.  16. 

U  common  law  no  estate  in  lands,  greater  than  for  term  Right  to  de- 

>rears,  could  be  disposed  of  by  will.     Under  the  Statute  Jl^  ^^  **°"" 

Wills,  32  U.  8,  ch.  1,  as  explained  and  declared  by  34  & 

H.  8,  ch.  5,  all  persons  might  devise  to  any  other  person  ^|,Y    ***  ^^ 

o-thirds  of  their  lands  held  in  chivalry,  and  all  held  in 

«ge ;  and  when  tenures  in  knight  service  were  converted 

oaocage  tenures  by  the  Stat.  12  Car.  2,  ch.  24,  all  lands 

y  Per  Westbury,  C.  in  Taylor  v.  Meads,  supra,        (6)  See  last  note, 

30 
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became  devisable  except  copyholds.    The  first  sta 

not  exclude  married  women,  infants  or  idiots,  but 

ond  act,  which  was  declaratory  and  explanatory 

Rxceptions  as  former,  enacts  by  sec.  14  that  "wills  or  testaments 

women."hf.     ^^y  manors,  lands,  tenements,  or  other  hereditam 

fante.  idiots.,  any  Woman  covert,  or  person  within  the  age  of  twe 

years,  idiot,  or  by  any  person  of  non  sane  memoi 

not  be  taken  to  be  good  or  effectual  in  the  law."    \ 

power  therefore,  of  a  married  woman  to  devise  h 

distinct  from  the  right  to  exercise  a  power  of  appoii 

rests  on  the  Consolidated  Statute. 

How  under         How  the  will  must  be  executed  is  not  clear.      T 

1  wiit^be™xe-  ^^^  ^^  Frauds  requires  that  a  will  of  lands  should 

ciited  ?  writing  signed  by  the  party  devising,  or  by  some  < 

St  of  Frauds  ^^^  presence,  and  by  his  express  directions,  and  \ 

'  and  subscribed  in  his  presence  by  three  or  four  . 

Con.  sut.  oh.  witnesses.     The  Con.  Stat.  ch.  82,  sec.  13,  substitu 

82,  8  18.        for  three  witnesses,  and  renders  it  sufficient  if  th< 

subscribed  in  presence  of  each  other,  though  they  n 

have  subscribed  in  presence  of  the  testator  ^a/    It 

observed  thia  act,  oh.  73,  does  not  exclude  an  infu 

capacity  to  devise,  and  is  silent  as  to  the  credibility 

witnesses,  and  as  to  the  witnesses  signing  in  presene 

testatrix,  or  of  e€kch  other,  or  in  fact  at  all ;  and  th 

tion  arises  whether  the  words  ''  in  the  same  mann< 

she  were  sole  and  unmarried  "  render  necessary  i 

malities  required  in  other  cases.     Do  those  words  : 

the  Tnode  of  execution,  or  merely  to  the  power  to 

"  failing  there  being  any  issue,  to  the  husband,  or 

may  see  fit  T*    It  may  be  urged  that  as  the  mode 

cution  is  expressly  provided  for  by  enjoining  execu 

prtsence  of  two  or  more  witnesses  that  the  words  i 

tion  refer  to  the  power,  and  that  if  they  relate  to  tb 

of  execution,  the  former  provision  is  superfluous, 

indeed  so  far  as  excluding  the  husband  as  a  witneH 

cemed.    The  courts  no  doubt  would  endeavor  to  j 

(a)  As  to  the  constractioa  of  these  acts  ae  regMdi  wilki  apt 
tions  on  Con.  Stat  ch.  82,  s,  13,  p.  291. 
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the  win  of  a  married  woman  the  same  protection  a^nst 

frmd,  wUch  the  LegialatnTe  by  the  Statute  of  Frauds  and 

{he  Consolidated  Statute  have  accorded  to  all  devises  of 

Teal  estate ;  and  considering  this,  and*that  the  express  pro- 

vinon  made  by  the  act  as  to  the  mode  of  execution  may 

be  add  to  be  made  merely  for  the  purpose  of  excluding  the 

InubaDd  as  a  witness,  the  probability  is  that  the  mode  of 

execution  of  the  will  of  a  married  woman  to  pass  lands 

Amst  be  in  the  same  manner  as  if  she  were  sole  and  un- 

nftrried. 

So  also  it  would  seem  that  those  words,  "  in  the  same  Can  an  infant 
inanner  as  if.  she  were  sole  and  unmarried,"  will  govern  this  act  °' 
on  the  question  of  capacity  of  a  married  woman  not  of  age 
to  devise.  So  far  as  the  question  is  not  governed  by  those 
^oidg,  the  Statutes  of  Wills  of  Henry,  above  referred  to, 
fiumiah  argument  by  analogy.  On  their  construction  it 
bas  been  said,  that  though  the  second  act  expressly  ex- 
duded  infants,  idiots,  and  married  women  from  the  powers 
given  by  the  first  under  apprehension  it  might  extend  to 
^bem  (a),  yet  that  this  was  not  requisite,  and  that  only 
tboae  who  had  power  to  alienate  before  the  act  were 
hereby  enabled  to  devise  (b). 

As  regards  the  omission  of  the  word  credible  in  reference  Mast  the  wit- 
to  the  witnesses  (c),  the  Con.  Stai  ch.  82,  a  13,  is  equally  nw»~^««^ 
*Qent,  and  it  has  been  held  that  that  act  only  operates  to 
<!baiige  the  number,  and  not  the  character  of  the  witnesses 
{^  :  moreover,  if  the  words,  "  in  the  same  manner  as  if  she 
vere  sole  **  govern,  as  apparently  they  do,  the  execution 
must  be  as  in  other  cases. 

In  limiting  the  power  to  devise  to  the  husb&nd,  or  gen-  if  there  be  no 
W%  to  the  case  of  their  being  no  child,  issue  of  any  ^^^^^*^  ^^^^ 
'''^niage,  the  act  seems  not  to  preclude  the  right  to  devise  the  wife  can 
generally,  in  case  of  grandchildren  only  being  living  ;  for  ^V**  ^^^ 
woiigii  the  word  issue  uncontrolled  by  the  context,  will 

<^)  J«nn«i  on  Willa,  3rd  ed.  28. 

(h  l^owell  on  Deyises,  3rd  ed.  126,  126 ;  Dyer,  354  B. ;  1  Yes.  Sr.  300. 


•  ^  ^^  to  the  StaUiie  of  Frauds  in  regard  to  credibility,  see  remarka 


^  Con.  Stat  ch.  82,  b.  13,  p.  291. 
**^  -^jr^n  Y.  Deveieox,  26  Q.  B.  U.  C.  100 
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extend  to  descendants  generally,  in  this  section  it  is  so 
controlled,  and  it  relates  to  the  immediately  antecedent 
words,  ''child  or  children."  It  is  apprehended  that  although 
the  words  "  child  or  phildren,"  either  in  a  statute  (a)  or  a 
will  (6)  may  sometimes  include  grandchildren,  that  in  thia 
section  and  section  17  they  will  be  construed  according  to 
their  strict  sense. 

It  was  hardly  necessary  to  enact  that  a  devise  or  beqiud 
by  the  wife  of  her  real  or  personal  property  should  not 
deprive  the  husband  of  his  tenancy  by  the  curtesy ;  fir, 
as  regards  the  subject  matter  of  a  bequest,  it  never  yet 
conferred  an  estate  by  the  curtesy  ;  and  even  in  the  case 
of  a  devise  by  the  wife  of  a  fee  simple  (the  only  (few- 
able  estate  which  could  confer  an  estate  by  the  curtesy), 
she  could  no  more  by  devise  deprive  the  husband  of  soch 
estate,  than  he  by  his  devise  could  deprive  her  of  her 
dower. 

SECTION  17. 

Separate  per-  17.  The  separate  personal  property  of  a  married  woman  dyin^ 
T(  w[f  ^d^"-  ^^^^^  ®^*^^^  ^  distributed  in  the  same  proportions  between  hor 
iog  intestate,  husband  and  children  as  the  personal  property  of  a  husband  clyi]»0 

1*T  ^^  *^**"  intestate  is  distributed  between  his  wife  and  children :  and  i* 
tributcd.  '  • 

there  be  no  child  or  children  liviug  at  the  death  of  the  wife 
dying  intestate,  then  such  property  shall  pass  or  be  distributed 
if  this  Act  had  not  been  passed.     22  Vic.  ch.  34,  &  18. 

Does  the  word  ^^  ^^^^  section  as  in  section  16,  it  would  seem  the  wori^ 
c»»W  iDclude   «  child  or  children  "  will  not  extend  to  grandchildren  (cj 

but  the  construction  is  by  no  means  clear,  inasmuch  as  i^ 

the   case  of  a  husband  dying  intestate  grandchildren  aT* 

entitled. 

The  mode  of  succession  to  the  personalty  of  an  intest^ti* 

husbaTid  leaving  a  widow  and  issue  has  been  before  ref(»red 

to  {(I). 


(a)  See  s.  42  of  Con.  Stat.  ch.  82,  and  the  remarks  thereon  and 
ante,  p.  193. 

(6)  See  last  note.  (c)  See  remarka  on  sectioo  Id. 

(d)  Ante  pp,  204,  205. 
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no  child  be  living  on  the  death  of  the  wife  intestate 
lusband  will  be  entitled  either  as  at  common  law  by 
)  of  his  marital  right,  or  as  entitled  to  administration, 
rding  to  the  o^ture  and  position  of  the  property  (a). 

SECTION  13.  , 

.  Any  estate  or  interest  to  which  a  husband  may,  by  virtue  EsUte  to 

is  marrisee,  be  entitled  in   the  real  property  of  his  wife,  7^^°.^  *  **"."' 
1^  .     ,   ,    ^  i.         1^1,^^-^  hand  is  enti- 

her  acquired  before  or  after  the  fourth  day  of  May,  one  tied  in  the 

9and  eight  hundred  and  iifby-nine,  or  after  this  Act  takes  property  of 
If  shall  not  during  her  life  be  subject  to  the  debts  of  the  gubjeot  to  hit 
and,  but  this  provision  shall  not  effect  the  right  which  any  debts  during 
in,  by  or  under  any  judgment  or  execution  obtained  against 
lusbaud,  had  obtained  in  resfiect  of  any  such  estate  or  interest 
ired  by  a  husband  before  the  said  fourth  day  of  May,  one 
sand  eight  hundred  and  fifly-nine.     22  Vic.  ch.  34,  s.  13. 

.  18  difficult  to  say  what  estate  or  interest  is  here  alluded 
The  object  seems  to  have  been  to  benefit  the  wife 
ugh  the  medium  of  the  husband  at  the  expense  of  his 
itors.  As  before  explained  apart  from  this  act  the 
ie  or  interest  to  which  a  husband  is  entitled  by  virtue 
le  marriage  in  the  freeholds  of  the  wife  is  a  freehold 
^  during  the  coverture  giving  right  to  the  pernancy 
le  profits,  and  after  death  of  the  wife  and  birth  of 
4ible  issue  he  would  be  entitled  as  tenant  by  the 
3sy.  As  regards  chattels  real  he  had  complete  power 
isposition  during  coverture.  What  estate  or  interest 
•otected  by  this  section  ?  Is  it  the  right  to  the  per- 
:y  of  the  profits,  a  right  which  was  saleable  on  execution 
Dst  him  (6),  or  the  contingent  interest  by  the  curtesy, 
jh  was  also  saleable  (c),  or  both  these  interests  ?  It  is 
probable  that  the  Legislature  intended  to  restrain  the 
during  coverture  of  the  interest  as  tenant  by  the 


Wms.  Exrs.  6th  ed.,  1376,  656,  815;  29  Car.  2,  ch.3,  s.  25  ;  ante, 
3. 

I  Dalton  186.    Ante  p.  273. 

See  ante  69,  note  c.  71,  273 :    and  Moffatt  ▼.  Qrover,  4  C.  P. 
.402. 
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curtesy,  for  as  it  only  takes  effect  after  death  of  the  wife 
the  sale  in  her  life  time  could  be  of  no  detriment  to  her. 
As  regards  the  husband's  right  to  pernancy  of  the  profits 
of  freeholds  of  the  wife  and  to  dispose  Af  her  chattels  real, 
during  coverture,  that  right  is  taken  away  by  sections  J 
2  &  19,  except  under  section  2  in  the  case  of  real  or  per- 
sonal estate  taken  possession  of  by  the  husband  before  4tli 
May,  1859 ;  as  regards  real  estate  so  taken  possession  of 
section  13   would  seem  to  apply;     So  also,   though  tie 
realty  were  not  taken  possession  of  section  2  would  not 
protect  the  husband's  interest  against  his  debts  contracted 
before  4th  May,  1859,  and  here  again  section  13  would 
seem  to  apply  to  protect  during  life  of  the  wife  except  in 
case  of  judgment  or  execution  before  such  day  (a). 


(a)  See  as  to  this  sectiuu  Emrick  v.  Sullivan,  ante  p.  277. 


Con.  Stat.  Ch.  82,  Section  11.  287 


WILLS. 

Stat.  Ch.  82,  Sections  11,  12,  13,  and  the 
Act  of  32  Vic.  Ch.  8. 

SECTION  II. 

Wheu  the  will  of  any  person  who  shall  die  after  the  sixth  EsUtes  acqui- 
Mai-ch,  one  thousand  eight  hundred  and  thirty-four,  con-  ^  \!J       1 
devise  in  any  form  of  words  of  all  such  real  estate  as  the  will  nmy  f  us 
r  shall  die  seized  or  possessed  of,  or  of  any  part  or  propor-  ^^  *^®  ^^{J 
lereof,  such  will  shall  be  valid  and  effectual  to  pass  any  intention  it 
I  at  may  have  been  or  may  be  acquired  by  the  devisor  after  «*pr«M«d. 
iking  of  such  will,   in  the  same  manner  as  if  the  title 
»  had  been  acquired  before  the  making  thereof.     4  W.  4, 
.  49. 

• 

provisions  of  the  Consolidated  Statute  are  still  all 
bant,  as  the  Act  of  Victoria  only  applies  to  testators 
atfter  1st  January,  1869. 

important  variance  between  this  section  and  the  Varies  from 
f  Victoria  taken  from  the  Imp.  Stat.  1  Vic.  ch.  26,  iKJt.'Act 
ye  borne  in  mind,  and  it  will  be  seen  that  by  reason  of  of  Viotoria. 
iriance,  the  cases  on  the  later  acts,  hereafter  treated 
Dot  apply  here.     Under  them  every  wiD  speaks  from 
ath  of  the  testator,  unless  intention  to  the  contrary 
•.     Under  the  Consolidated  Act  the  burden  of  proof, 
jpeak,  is  the  other  way,  and  after  acquired  real  es- 
will  not  pass  unless  such  an  intention  appear, 
ill  of  lauds  under  the  Statute  of  Wills  was  considered  By  the  former 
much  in  the  nature  of  a  testament,  as  of  a  conveyance  '•^.*  ^^'^ 

1  1         1-111       11       111  i.y»   could  not  pass 

ing  the  uses  to  which  the  land  should  be  subject  (a);  after  acquired 

bestator  could  no  more  devise  freehold  real  estate  to  ^^^••^^^^^^^j 

uired  after  his  will  than  he  could  or  now  can,  (ex- 

nder  Con.  Stat.  ch.  90,  s.  5)  convey  at  law  by  ins^- 

Bl.  Cora.  378  j  Doe  d.  Baker  v.  Clark,  7  Q.  B.  U.  C.  44. 
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ment  inter  vivos  in  auticipation  of  acquisition  ^aj.   Hm 
will  aA  to  freeholds  spoke  from  its  date,  and  was  odIj 
valid  as  to  then  acquired  freeholds,  though  it  shodd  ex- 
pressly profess  to  deal  with  after  acquired  property. 
Persooai  es-        Personal  estate,  including  chattels  real,  was  not  govon- 

»fier*^the*'will  ®^  ^Y  ^^^  same  rules  as  freehold  interests,  and  might  pass 
could  pass,  though  acquired  after  the  will.  There  was,  however,  & 
distinction  as  regards  chattels  real,  and  also  as  between  & 
Beqaestof  general  and  a  specific  bequest.  Thus,  a  bequest  ofaD 
*  ***j™y '«*•*"  my  leasehold  estates,"  T^riw^/ocie,  and  in  the  absence  of 

present  lease-  anything  from  which  the  contrary  could  be  inferred,  spoke 
holds.  f|.Qjjj  ^}j^  ^^iq  Qf  ^i^Q  ^jji^  j^^^j  ^i^j  jjqi^  include  after-ac- 

quired leaseholds,  or  a  renewed  lease,  unless  there  were  an 
intention  apparent  to  that  effect  (6). 
A  codicil  A  codicil  had  primd  facie  the  effect  of  republishing  the 

thlf  effect  of  ^^'''  ^  ^^  ^  make  it  speak  from  the  date  of  the  codicil, 
republication  and  include  lands  acquired  before  the  codicil  (c) ;  but  the 
as  \o*pass  lif-  codicil  had  not  this  effect  if  it  shewed  any  intention  to 
ter  acquired  deal  only  with  the  specific  property  devised  and  no 
•""•""'■        n.ore  (d). 

General  be-  It  has  been  stated  above  that  under  a  mere  genenl  be- 
quest of  »« all  (juest  "  of  all  my  leasehold  estates  "  without  more,  lease- 

my  lease-  ... 

holds"  before  holds  acquired  after  the  will  did  not  pass.      For  this  there 

the  act.  stood  -^^  ^j^^  authority  of  Lord  Eldon,  who  says  (el  «  a  lease- 
on  same  foot-  '^  '  j      \   /* 
iogasadeTise  hold  interest  for  years  may  be  disposed  of  by  a  will  made 

freehold™^ af-  before  the  testtitor  acquired  that  interest,  but  the  general 
terwards ;  in  doctrine  is,  that  you  must  shew  that  intention."  Applying 
would  they  ^^^^  observation  to  the  section  now  under  consideratioOi 
pass  if  acquir- it  would  seem  that  as  regards  freeholds,  a  mere  general 
will.  devise  "  of  all  my  lands  "  after  the  Statute  of  William  stood 

in  the  same  i>osition  as  a  general  bequest  of  leaseholds 
Ix^fore  that  net.     After  acquired  freeholds  by  the  Statute  of 

(a)  That  a  deed  may  operate  by  way  of  estoppel,  and  the  estoppel  ^ 
fee  on  the  actiuisition  of  the  estate  does  not  preclude  the  abore  i(i^ 
menu  (6)  James  v.  Dean,  11  Ves.  3!IV. 

id  (loodtitle  V.  Meridith,  2  M.  &  S.  5  ;  Re  EarPs  Trusts,  it^^- 
«73. 

id)  Bowea  v.  Bowes,  2  B.  &  P.  500;  Monypenny  t.  Bristow,  2  KkUf* 
117,  132.  (f)  'Tames  v.  Dean,  11  Ves.  390. 
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liam  were  made  as  capable  of  being  devised  as  afler- 

lired  leaseholds  were  before  the  act,  but  in  eacli  case 

intention  to  pass  must  be  apparent.     In  the  absence  of 

ntion  apparent  a  general  gift  was  ambiguous,  for  it 

ht  mean  to  refer  either  to  property  which  the  testji- 

had  at  the  making  of  the  will,  or  miglithave  at  the  J"*!®'' «S"''^! 

°  ^  deTise  of  **  all 

e  of  his  death.      It  has  been  held  that  under  a  general  my  real  es- 
ise  of  "  all  my  real  and  pei-sonal  estate"  the  Consolidated  ^^^*"  ^P**^ 

•^  '  acquired  pro- 

bute  would  not  oixirate  to  carry  after  acquired  free-  perty  will  not 
Is  (a).  P***- 

SECTION  12. 

2.  Whenever  land  is  or  shall  be  devise<l  in  a  will  made  by  any  a  dcTise  of 
on  who  shall  die  aAer  the  sixth  day  of  March,  one  thousand  ^'^"^  ^h^H  be 
t  hundred  and  thirty-four,  it  shall  bo  considered  tliat  the  de-  ^s  Inree  an"^ 
r  intended  to  device  all  Buch  estate  oh  he  was  seized  of  in  the  estate  as  the 
eland,  whether  fee  simple  or  othei-wise,  unless  it  apfxuirH  u}>on  in^theTand 
fiioe  of  such  will  that  ho  intended  to  devise  only  an  esttite  for  unless  a  con* 

or  other  estate  leas  tlian  he  was  seised  of  at  the  time  of  |r*'J J***®"*- 

tioo  be  ex- 
ing  the  will  containing  such  devise.     4  W.  4,  c.  1,  s.  50.         pressed. 

"he  language  of  the  Imperial  Act,  1  Vic.  ch.  2(i,  s.  28  is  Resembles 

5h  as  in  this  section.  ***^  ^"P-  ^«*- 

bder  the  old  law  a  devise  to  A,  simply,  would  pass  no  The  former 

e  than  a  life-estate,  unless  it  appeared  that  the  testator  ^*^- 

nded  to  devise  a  larger  or  other  estate.    By  this  section 

burden  of  proof  is  shifted,  and  on  such  devise  the  fee 

'^hole  estate  of  the  devisor  will  pass,  unless  intention  to 

contrary  appears  (6).     It  will  be  for  those   who  con- 

l  for  a  restricted  effect  of  the  will  to  make  out  the 

ntion. 

he  act  only  applies  to  estates  and  interests  existing  in  xhe  Act  does 

testator,  and  not  to  those  first  created  by  the  will.    Thus,  "^^  "PP^T  *<> 

vise  to  A  of  a  rent  charge  held  by  the  testator  in  iee  ed  de  novo  by 

pass  the  fee;  but  if  the  testator  devise  to  A  an  an- *f*®T*"' ****" 
*^  '  doTise  of  an 

I  Whateley  v.  Whateley,   14  Grant  430,  Mowat,  V.  C,  diss. ;  see 
Grihson  V.  Gibson,  1  Drew.  62,  per  Kindersley,  V.  C. 

I  See  Farrell  v.  Farrell,  26  Q.  B.  IT.  C.  652,  as  to  an  indefinite  devise 
Dg  the  fee,  and  the  circumstances  which  favor  such  constraction. 

37 
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anmiity  to  A  nuity,  and  charge  it  on  his  land,  A  will  take  but  a  IL.::#Sl 

T^^r^L     interest  (a). 

w.iy  or  rent  ^  / 

charge.  The  principles  and  rules  of  construction  which  goven 

Instances  under  the  old  law  in  determining  as  to  whether  a  feeor  life- 
wherein  be-  estate  only  passes,  are  yet  important  in  ambiguous  vilk 
indcfinUe  de-  Even  before  this  act  an  indefinite  devise  would  be  enlAi{;ed 
tise  would  he  to  a  foe  by  the  imposition  of  a  charge,  however  small,  oa 
f^.  the  'person  of  the  devisee,  as  on  a  devise  to  A  "he  paying 

my  debts :"  or  on  the  quantum  of  the  estate  devised,  as  oi& 
a  devise  of  lands  to  A,  "my  debts  being  paid  thereout:"* 
but  not  if  the  lands  were  first  expressly  charged,  and  tbe 
devise  were  merely  subject  to  the  chaige  (6).  So  also,  t€ 
tliere  were  a  gift  over  on  the  devisee  djring  under  a  speci- 
fied age  {c) ;  or  under  age  and  without  issue  (c2). 

SECTION  13. 
WitnesBCR  1  ^'  Any  will  affecting  land  executed   after  the  sixth  day 

need  not  nub-  Mai*ch,  one  thousand  eight  hundred  and  thirty-four,  in  the 
presence  of     »*ence  of  and  attested  by  two  or  more  witnesaea,   ahall  hare  tta^ 
the  tcstatur.    stime  validity  and  etfect  as  if  executed  in   the  preaenoe  of 

attestoil  by  three  witnesses  ;  and  it  shall  be  sufficient  if  n^  "^ 
witn(*8ses  subscribe  their  names  in  preaenoe  of  each  otheVi 
although  their  names  may  not  be  subscribed  in  preaenoe  of 
twtator.     4  W.  4,  ch.  1,  s.  51. 


The  provisions  of  section  5  of  the  Statute  of  Frauds  (i 
Car.  2.  ell.  3),  are  as  follows : 

Profiaions  of        *'  All  devises  and  bequests  of  any  lands  and  tenements  deriatb^-^ 
St.  of  Frauds,  either  by  force  of  the  Statute  of  Wills,  or  by  thia  statute,  or  h^*^^ 
force  of  the  custom  of  Kent,  or  the  cuatom  of  any  borough,  or 
any  itarticular  custom,  shall  be  in  writing,  and  aigned  by 
luirty  HO  devising  the  same,  or  by   some  other  peraon  in  \9^ 


(a)  Nichols  v.  Hawkea,  10  Hare  342;  Reaj  t.  Bawliosoo,  7  Jor. 
S.  118. 

[h)  Doe  il.  Stevens  v.  Saelling,  5  East,  87,  98,  per  La  Blanc,  J. ;  Doe 
Slims  V.  Ciarlick,  14  M.  &  W.  698,  per  Parke.  B. :  Barton  y.  Poven, 
K.  &  J.  170 ;  IngallB  v.  Arnold,  14  Q.  B.  U.  C.  296. 

(r).  Hurke  v.  Annis,  11  Hare,  232;  FjrogmortOD  t.  Hdydaj,  3 
161^" :  l>oo  Wight  v.  Cundall,  9  East,  400. 

{d)  Toovey  v.  Baasett,  10  East,  460. 


Con.  Stat.  Ch.  82,  Sectiox  13.  291 

lenoe,  and  by  his  expren  directioiiAi  and  shall  be  attested  and 
■cribed  in  the  preaenoe  of  the  said  devisor  by  three  or  four 
liUe  witneaeett  or  ebe  shall  be  utterly  void,  and  of  none 

rhe  variance  between  the  Statutes  of  Charles  and  of  VHrinnct  be- 

Uiam  is  this :  that  by  the  former,  the   will  must  b(^  IrrimHeHlTud 

Bsted  and  subscribed  in  presence  of  the  testator  by  three,  of  Wm. 

'owr  credible  witnesses,  who  need  not  subscribe  or  attest  in 

sence  of  each  other,  or  at  one  and  the  same  time  :  the 

^r  statute  is  silent  as  to  the  credibility  of  the  witnesses, 

I  execution   in   the   presence  of  and  attest(*d  l)y  two 

nesses,  is  as  valid  as  if  in  the  presence  of,  and  atU^sted 

three  witnesses ;  and  it  is  sufficient   if  such  witnesses 

scribe  in  presence  of  each  other,  without  subscribing  (as 

lired  by  the  Statute  of  Charles)  in  the  presence  of  the 

ator. 

otwithstanding    the   Act  of  William   is   silent  as  to  WitneraeH 

ibility  of  the  witnesses,  that  qualification  still  continues  ib"o'„B  und*r  * 

B  requisite  as  under  the  Act  of  Charles  (a).  St.  of  Frandj. 

he  St.  of  Charles  is  not  impliedly  repealed  by  that  of  St.  of  Fraudi 

liam  (6).     It  seems  clear  therefore  that  a  will  invalid  '*"^,  ^^P'*'*^! 

ot  complying  with  the  latter  act,  is  valid  if  it  comj)lies  compiyinjj 

I  the  former.     In  a  late  case  (c)  the  court  went  further,  ^\'win  suffice 

held  in  effect  that  the  statutes  were  cumulative,  and 

hi  be  read  together,  and  so  that  a  will  invalid  under  ^cta  be  amal- 

er  statute  taken  singly  might  be  supported  on  their  g*'"****'*.*® 

b  authority.     Thus  a  will  executed  in  the  presence  of  valid  under 

witnesses  who  subscribed  in  the  presence  of  the  testator,  ^?\^^^^  '"*'*" 

▼lauaily  may 

not  in  presence  of  each  other  has  been  held  sufficient,  yet  be  upheld 
author  does  not  presume  to  question  the  unanimous  ^1**!®^''^**^°' 
[ment  of  the  Court,  but  he  deems  it  right  in  a  matter  of 
1  importance  to  refer  to  the  language  of  Draper,  C.  J. 
subsequent  case,  and  to  suggest  that  it  may  be  a  proper 
aution  always  to  comply  with  the  Statute  of  William, 

I  Ryan  v.  Devereuz,  26  Q.  B.  U.  C.  107. 
Crawford  v.  Curragh,  15  C.  P.  U.  C.  66. 
Crawford  v.  Curragh,  supra. 
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and  require  that  where  there  are  only  two  witnesses,  they 
should  sii^n  in  presence  of  each  other.  In  the  case  referred 
to  (<0>  Dntpcr,  C  J.,  alhidinc^  to  the  doctrine  laid  down  in 
Ci'dwfonl  V.  Carva^jh,  says  "I  advisedly  abstain  from 
t^\prossing  an  oj>inion  of  concuri'ence  in,  or  dissent  from, 
that  decision.  I  have  not  arrived  at  any  |K)sitive  con- 
clusion upon  it." 
Varittiici'  he-  Tlu»  jmvctitioner  should  bear  in  mind  that  the  Imp.  Act, 
t*e«ii  thiM       Y  Vic.  ch.  ti),  has  in  Enjjland  varied  the  mode  of  execution 

nn«i  the  Imp.        ,      .  .  ^ 

Aot.  of  wills,  arid  therefore  the  cases  decided  under  that  act  may 

W    inap])licable    here,   unless  on    the  words  "signature," 
"  j)rc.sence,''  "  direction,"  "  other  person,"  "  attested,"  "sub- 
scribe<l,"  which  are  conmion  to  the  Imperial  Act  of  Vio- 
torin,  the  Statute  of  Frauds,  and  the  Provincial  Act 
.Artestaiioii  ^'I'tJ  attcstati(ni  clause  need  not  shew  that  the  requisites 

chiuse.  ^f  ^jj^»  statutes  have  l>een  complied  with,  and  whether  shewn 

(►r  not,  proof  of  due  execution  must  be  given.  Due  execu- 
PresumptioD  tion  may  however  be  presumed ;  and  passession  for  » 
of  due  execu-  icnnrtliened  period  (in  one  case  IG  years)  in  those  claiming 
under  the  devise,  coupled  with  evidence  that  the  witnesses 
are  dead,  or  do  not  remember,  and  esi)ecially  if  the  pos- 
session were  with  the  knowledge  of  the  heir-at-law,  are 
matttus  from  which  due  execution  may  be  inferred  (h). 

In  the  Court  of  Probate  in  England  it  has  been  held 
that  the  nuixim  omnia  rite  esse  acta  will  to  a  limited 
extent  apply  even  though  the  witnesses  should  not  remem- 
ber all  the  facts  re(iuisite  to  the  due  execution,  and  the 
attestation  clause  should  be  informal  (c).  The  same  court 
also,  where  the  will  on  its  face  appe^ired  to  have  been  duly 
signed,  granted  i)robate,  though  the  witnesses  denied  their 
signatures,  on  being  satisfied  by  other  evidence  of  due  exe- 
cution, and  that  the  denial  of  the  witnesses  was  wilfiJ'y 
untme  (d) :  but  if  the  witnesses  deny  due  execution,  and 
there  be  no  evidence  rebutting  their  testimony,  and  their 

(a)  Ryan  V.  Devereux,  26  Q.  B.  U.  C.  107. 

{b)  Crawford  v.  Curragh,  15  C.  P.  U.  0.  55 ;  see  also  1  Jam.  WHli. ' 
ed.  79. 

(c)  Vinmcombe  v  .Butler,  13  W.  B.  392 ;  Bees,  in  the  goodio(  ^ 
L.  J.  Prob.  56. 
{d)  Myers  v.  Gibson,  14  W.  B.  901. 
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ncity  18  not  impeached,  the  court  will  not  pronounce  for 
will,  though  the  attestation  shew  due  execution  (a). 
Execution  of  a  will  by  a  married  woman  made  under  Con,  Will  of  mar- 
Lt  ch.  73,  s.  IG  is  considered  in  treating  of  that  statute.  "•**  ^^'"*°- 

33  VIC.  CII.  8. 
An  Act  to  amend  the  Law  as  to  Wills. 

I .  Every  will  shall  bo  coiiHtriied  with  reference  to  the  real  aud  E^ery  will 
"sonul  estate  conijiriscd  in  it,  to  Hi)eak  and  take  effect  as  if  it  »p€»k8  from 
I  been  executed  immediately  Iwfore  the  death  of  the  testator,  i^^^y^ 
le»  a  contrary  intention  ai)i)earH  by  the  will. 

By  section  ()  the  act  shall  not  apply  to  the  will  of  any  who  dies  after 
rson  who  is  defwl  before  the  first  day  of  January,  1868.      J^g'^^p^^'^J' 
The  act  is  taken  from  the  Imi>crial  Act  of  1  Vic.  ch.  26, 
d  numerous  causes  decide<l  on  it  are  available,  especially  ^^'^"^  f^om 
the  sometimes  very  difficult  questions  of  intention  on  Imp.  Act  i 
e  face  of  the  will  that  it  shall  not  speak  from  death  of  the    ^^'  *' 
stator. 

Under  this  act  on  a  genenil  devise  under  the  expression 
ill  my  i-eal  and  pereonal  estate"  pro}>erty  acquired  after 
e  making  of  the  will  will  [niss  (/>),  though  in  strictness  it 
nnot  be  said  that  such  projHjrty  is  in  the  words  of  the 
t  compritml  in  the  will. 

As  to  |)ersonal  esUitc,  except  chattels  rea.1  (c),  the  general 
e  before  the  act  wius  that  a  will  sj)okefrom  death  of  testator. 
A.  resiiluary  devise  under  the  former  law   was  regarded  Residuary  «le. 
a  specific  devise  of  such  lauds  as  the  testator  then  had  ^"^^*^^  "**^ 

*  ^         ^  carry  proper- 

i<:h  he  had  not  disposed  of  by  his  will,  and  such  lands  ty  as  to  wbieh 

y  would  jiass  by  the  residuary  devise.     This  was  a  con-  i,aYV*l«mwedf 

vience  of  regarding  the  will  as  a  present  conveyance  (il). 

tf  therefore  a  testiitor  seised  of  Blackacre  and  Whiteacre 

^ised  the  former  to  A  and  the  residue  of  his  lands  to  B, 

i  A  died  in  the  lifetime  of  the  testator,  whereby  the  de- 

e  to  him  lapsed,  B  would  still  not  take  Blackacre.     The 


«)  Croft  V.  Crof^  4  Swa.  A  T.  10. 

6)  Gibson  v.  Gibson,  1  Drew.  G2.  (c)  Ante  p.  288 

d)  Ante  p.  287;  1  Jar.  on  Wills,  8  ed.  610. 
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same  doctrine  applied  on  the  devise  to  A  fiuliog 
claimer,  or  ihe  illegality  of  the  devise  as  oontnuy  to  He 
Statute  of  Mortmain^  the  rule  against  perpetoities^QroUiar- 
wise.     The  Imperial  Act  expressly  provides  (sec.  25)  ihii 
unless  intention  to  the  contraiy  appear  the  subject  nutter 
of  the  devise  which  fails  shall  be  included  in  the  residntfy 
devise.     It  may  be  questionable  whether  this  aocoitb  wilh 
the  general  intention  of  a  testator  who  perhaps  has  diqwnd 
of  the  bulk  of  large  property  to  others  thaa  the  residuaiy 
devisee,  and  shewn  but  slight  intention   of  benefiting 
him.      It  is  conceived  that  this  section  of  the  Imporiil 
Act  was  designedly  omitted  in  the  ProviDcial  Act^  and 
that  in  its  absence,  though  the  will  q)eaks.  from  death  of 
the  testator,  and  is  no  longer  to  be  regaxded  as  a  pnmt 
conveyance,  yet  the  mere  hd  of  the  devise  being  red- 
duary,  which  is  intended  to  be  but  a  devise  of  what  has 
not  been  excepted,  and,  as  in  the  case  above,  is  intaidsd 
only  to  carry  Whiteacre    under  the    name  of  leadae, 
would  be  sufficient  evidence  of  intention  that  the  sdbject 
matter  of  the  devise  which  faUs  should  not  pass  to  the  refli- 
duary  devisee  (a). 
Will  of  minor      Though  the  will  is  to  speak  from  the  death  of  the  teita- 
niiijority  in?*-  tor,  still  it  would  seem  clear  that  a  will  made  by  a  minor 
lid.  Y^iiQ  cQes  after  majority  is  not  valid. 

Act  does  not  This  section  does  not  apply  to  the  objects  ofthetesta- 
oliSL^ofte*-  *^r's  bounty,  who  are  to  take  the  real  and  personal  eatite 
tAtor'8  bouD-  given  by  the  will,  but  only  to  the  real  and  peiscMial  estate 
comprised  in  the  will.  A  testator  bequeathed  the  inoome 
arising  from  certain  funds  to  A«  a  widow,  for  life  or 
until  her  marriage,  and  after  her  death  or  marriage,  whidi 
should  first  happen,  he  gave  the  principal  amongst  ber 
children  by  two  former  husbands :  A  married  again  bfr* 
tween  the  date  of  the  will  and  the  death  of  thetesti^,aiid 
he  was  aware  of  her  marriage:  it  was  held,  o vermUi^  the 


ty. 


(a)  That  a  residoaiy  devise  in  Snglmnd  is  no  longer  to  be  trealel' 
specific,  see  Hensman  ▼•  Fi^r  L.  R.  2  Eq.  627  wliereiii  hoivever  Mi^ 
was  laid  on  the  effect  of  section  25  of  the  Wills  Act :  see  Clark  v.  Chfk 
34  L.  J.  Qx.  411 'j  Pearmain  ▼.  Owisa,  2  Oiff.  130. 
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idem  of  Vice  Chancellor  Wood,  that  A  was  not  entitled 

the  inoocne  of  the  funds,  but  that  the  gift,  upon  her  de- 

dse  or  marriage,  came  at  once  into  operation  (a). 

Section  2  is  hereafter  treated  of  in  conjunction  with  sec- 

n4. 

SECTION  3. 

L  Every  will  shall  be  revoked  bj  the  marriage  of  the  testator,  ^m^  except 
«|»t  a  will  made  in  exercise  of  s  power  of  appointment  when  made  in  exer- 

real  or  personal  estate  thereby  appointed  would,  in  default  po^J^r,  re- 
4ich  appointment,  pass  to  the  testator's  heir,  executor  or  ad-  toketl  by  mar- 
jistrator,  or  the  person  eatitied  as  the  testator's  next  of  kin  "^^^' 
ler  the  Statute  of  Distributions. 

By  section  6  the  act  does  not  apply  to  the  will  of  one 
so  is  dead  before  1st  January,  1869. 

As  a  general  rule  marriage  of  a  man  coupled  with  birtli  The  former 
issue  revoked  his  will  made  before  marriage,  and  the  **^' 
»re  marriage  of  a  wonuui  was  a  revocation  of  her  will. 
If  a  man  before  nuurriage  has  by  his  will  made  giftis  to  Necesaity  ud- 
9  relativea  or  others,  and  has  after  marriage  made  no  ^y  °*Tr*r 
tw  will  or  codicil  confirming,  or  reiterating  his  will,  re-  ing  exiating 
inff  on  the  absence  of  issue  of  the  marriaire  as  not  revokine:  7*"'  ^°  ^^^' 
» it  will  now  be  necessary  that  he  should  make  a  new  will, 
"  republish  the  old  one. 

In  England  it  has  been  held  that  a  void  marriage,  as  with  Void  marriage 
deceased  wife's  sister  after  the  Act  of  5  &  6  William  4,  M^\tJ>  deceaa. 

.  ed  wife's  aiater 

1.  Mr,  which  makes  such  marriage  void,  will  not  revoke  no  re?ocation. 
irill  (b). 

Though  this  act  has  been  held  not  to  apply  to  the  colonies 
W,  it  was  in  the  same  case  considered  that  such  a  marriage 
GIB  is  void,  though  under  certain  circumstances,  as  for  the 
nrpose  of  bastardizing  issue,  it  cannot  be  called  in  question 
W  the  death  of  the  parties  (c). 

The  act  provides  that  marriage  shall  not  revoke  the  will, 
here  it  is  made  in  exercise  of  a  power,  when  the  estate 
^pointed  would  not  pass  to  the  testator's  heir,  executor  or 

(a)  BuUockT.  Bennett  24  L.  J.  ch.  612,  397;  7  De  G.,  M.&G.  283;  ^.     . 

0.  3  Burr.  (h)  Mette  t.  Mette,  1  Swa.  &  Trist.,  416.  ^ 

(c)  8te  p.  216  ss  to  dowtr.    Hoggins  t.  McNeil,  9  Grant,  306. 
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.•idministrator,  or  next  of  kin,  for  the  only  effect  of  annulling 
such  a  will  would  be,  not  to  vest  the  jwoperty  in  the  now 
family  of  the  testator,  but  to  carry  it  <)ver  to  the  persons 
entitled  in  default  of  appointment. 

But  it  is  not  necessary  that  the  projierty,  in  default  of ap- 
l)ointment,  must  go  to  the  new  family  if  he  have  any,  but 
only  that  it  Ttuiy ;  for  if  a  man  have  a  geneiul  ])owerofai>- 
l)ointment  with  the  limitation  in  default  of  a]>pointmentto 
himself  in  fee,  and  having  a  son  by  his  first  marriage, 
make  his  will  and  maiTy  again;  his  will  will  be  re- 
voked; and  yet  if  he  die  intestate  the  estate  will  descend 
to  the  son  by  the  fii*st  marriage,  in  exclusion  of  the  issue 
by  the  second.  Where  in  defaidt  of  appointment  the  estate 
is  limited  to  a  i)ai*tieular  cbiss  of  issue  as  purchasew,  for 
example,  to  all  or  any  of  the  children  of  a  lirst  marriage, 
the  second  marriage  will  not  revoke  the  will;  because  al- 
though in  default  of  api)ointnient  the  heir  may  take;  yet  it 
will  not  be  in  the  character  or  with  the  quality  of  heir  (a). 
And  where  the  will  was  made  under  a  i>ower  in  a  settle- 
ment, and  then  the  testator  mairied,  and  if  there  had  been 
no  will,  the  same  pereons  would  have  taken  either  under  the 
settlement  or  the  intestacy ;  it  Wiis  held  that  there  wa.s  no 
revocation,  for  the  pei'sons  entitled  in  the  event  of  an  in- 
testacy would  take  under  the  settlement,  and  not  under  the 
Statute  of  Distributions  (b). 

SECTIONS  2,  4. 

No  convey-  -^-  ^^  conveyance  or  other  act  made  or  done  sul>aei]ueDtly  to 

ance,  &c.,  to  the  execution  of  a  will,  of  or  relatin*^  to  any  real  or  |jer80Dw 
Son  of  a  wiu"  ^^^  therein  comprised  (except  an  act  hy  which  the  will  is  w* 
ns  to  such  in-  yoked)  shall  ])revont  the  oi>enition  of  the  will  with  resj)ect  to 
iHtTon  deafb  **^^^*'*  estate  or  interest  in  such  re^il  or  jK'fsiMial  (-st^ite  as  the 
ti^stator  shall  have  jiower  to  dispose  of  at  the  time  of  liis  death- 
No  revocation       **•  ^^  ^^^^  ^^^^^  ^^  revoked  by  any  presumption  of  an  vat0Or 

by  change  in    tion  on  the  ground  of  an  alteration  in  circumstances, 
circumstan- 
ces.   — — — ' — ** 

(a)  U.  Sugden  Wills,  55,  5G. 

(b)  In  re  Sir  Charles  Fitzroy,  1  Swa.  &  Trist,  133. 
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Jnder  the  old  law  the  general  rule  was  that  if  a  testa-  Old  Uw  u  to 
seised    of   a  freehold  estate  devised   his  whole   in-  f •^J}^^^    ^^ 
}at,  and  then  aliened  the  same  to  the  extent  of  such 
jrest,  the    will    was  revoked :    but  if   the    alienation  revoked  by 
pe   not  to    the    extent    of   the   whole   interest,  as   jf  ®<^'*^'y*"®*» 
estator   seised  in  fee  should    have    demised    for    life  unlensconfej- 
a  less  estate,  the  revocation  was  pro  tanto  only,  and  ^  partial  iDte- 

devisee  would  have  taken  subject  to  the  demise.  ^^^  ^^^y- 
3ugh  a  conveyance  of  a  freehold  estate  were  for  no  defi- 
e  object,  it  revoked  a  previous  devise ;  thus  if  the  lands 
laed,  should  after  the  will  have  been  conveyed  to  the 
tators  use  for  life  with  remainder  to  his  right  heirs,  so 
i  it  merely  operated  to  revest  the  fee,  the  devise  was 
oked.  Even  an  ineffectual  conveyance  had  the  same 
set 

^ere  however,  the  conveyance  was  a  mere  charge,  as  Not  reyoked 
2a8e  of  a  mortgage  in  fee  with  power  of  redemption  to  of  mCTe  ^^^ 
!  mortgagor,  in  the  usual  form,  the  will  was  not  wholly  charge, 
oked  in  equity,  but  merely  to  the  extent  of  the  charge, 
1  the  devisee  took  cum  onere  (a). 

^  contract  to  convey  or  settle  lands  theretofore  devised  Revoked  in 
srated  in  equity,  though  not  at  law,  as  a  revocation  or  ti^'t^J^seU^" 
anption  of  the  devise,  and  this  it  would  seem  would  be  ^^^^  thoMh 
though  the  contract  should  have  been  rescinded  in  the  rescinded, 
tator's  life-time  (b) ;  so  also  if  the  lands  .were  sold  under  or  sale  com- 
dpulsory  powers  given  to  a  railway  company  (c).  puiaory. 

i^  contract  for  sale,  unless  such  whereof  specific  perform-  RevooaUon 
5e  would  not  be  enforced,  will  now  as  formerly,  as  regards  J)[*^*'    *  °*^ 
)  beneficial  interest,  be  a  revocation  of  a  prior  devise  of  the 
ds  sold,  and  the  unpaid  purchase  money  will  go  to  the  on  contract  of 
Hmtor  or  next  of  kin  entitled  to  have  the  contract  carried  "* 
'>  for  their  benefit,  but  the  legal  estate  will  go  to  the  de- 
66  (d).     If  however  the  contract  have  been  abandoned 

0  As  to  right  to  exoneration,  see  29  Vie.  ch.  28,  sec.  33,  ante  p.  45. 
)  1  Jarm.  WIUb,  3  ed.  150. 

)  Gale  T.  Gale,  21  Bea.  349 ;  Soiith  RI.  Prop.  3  ed.  988 ;  see  how- 
I  Jarm.  Wills,  3  ed.  152. 

)  Farrar  v.  Earl  of  Winterton.  5  Bea.  1 ;  1  Jarm.  Wills,  3  ed.  152 ; 
.^t.  2  ed.  360,  Moore  v.  Raisbeck,  12:  Ford  v.  DePontes,  30 
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the  property  will  now  pass  under  the  will  contrary  to  the 
old  law  (a). 

On  eontmct  to  If  a  man  having  a  term  of  years  contract  for  the  fee^aod 
purchase.  ^j^^j^  devise  the  estate  and  die  before  the  conveyance,  the 
equitable  fee  will  pass  as  before  the  statute,  and  the  torn 
will  attend  it  (b) :  if  the  conveyance  were  made  to  tlie 
purchaser,  or  to  a  trustee  for  him,  simply  in  fee,  or  paisnaat 
to  the  contract  before  death,  the  devise  would  stand  go(^ 
both  under  the  former  and  the  present  law  (c). 

Effect  after         The  act  "  goes  much  further  than  simply  to  leave  tk^ 
Te^ncf  by  °   ^^  ^  operate  on  such  interest  as  the  testator  has  i^  vi» 
the  devisor,  of  him  under  a  conveyance  subsequently  to  his  will,  for  tlfc^ 
estaTe  reiimit-  ^^  ^  ^  operate  on  such  estate  or  interest  as  the  teatato*" 
ing  to  himself  has  power  to  dispose  of  at  the  time  of  his  death :  therefor^ 
rw*    *  *"  '  ^^^  °^"  were  to  make  a  will  disposing  of  his  real  estat^i 
and  afterwards  were  to  convey  the  whole  fee  to  uses,  or  (p'^^ 
trusts,  relimiting  or  leaving  any  interest  in  himself,  ^bm^ 
interest  would  pass  by  his  will ;  and  still  further,  if  )m^ 
were  afterwards  to  convey  to  a  purchaser  his  remainiiB-^ 
interest,  and  at  a  subsequent  period  repurchase  the  property/' 
and  die  seised  of  it,  it  would  pass  by  his  will  to  the  d^^ 
visee  (d). 
Effect  of  sec.      As  the  act  by  section  6  will  apply  to  all  wills  exc^>* 
8  may  be  in     ^y^^^  ^f  testators  who  die  before  1st  January,  1869,  it  wiXl 

some  cases  ,  ,,,  .iii»ai.»« 

to  necessluto  be  requisite  that  testators  should  consider  now  far  their  i*^- 
of  wuis'^now''  tentions  may  be  varied  by  the  new  act.    Thus,-if  a  testitor 
executed.        having  made  his  will  disposing  of  some  of  his  real  estate  is 
a  particular  way,  should  afterwards  by  post  nuptial  settle- 
ment before  the  act  have  granted  such  estate  to  the  use  ci 
his  wife  for  life  and  after  her  death  to  his  own  use  in  fe^ 
and  have  made  no  alteration  in  his  will,  relying  on  the 
same  being  by  the  old  law  revoked  by  the  conveyance 
quoad  the  property  conveyed  (e),  and  in  6uA  so  intendii^ 
he  would  find  such  intention  defeated  by  this  act 


(a)  Sag.  Vend.  U  ed.  191.  (b)  Sng.  Steft.  2  ed.  364. 

(c)  1  Jarm.  Wills,  3  ed.  14^  146.  {d)  Sogd.  Veod.  14  ed.  191. 
(6)  1  Jarm.  Wilis,  3  ed.  136,  ante  p.  297. 


82  Vic.  Ch.  8,  Sections  5,  6.  299 

SECTION  5. 

S.  No  Will  or  Codicil,  or  any  part  thereof,  Khali  be  revoked  Sao.  6.  How 
liiMirise  than  as  aforesaid,  or  by  another  Will  or  Codicil  exe-  ^^  beTe?o- 
it«d  aooording  to  law,  or  by  aome  writing  declaring  an  intention  kcd. 
»  vevoke  the  samey  and  executed  in  the  manner  in  which  a  Will 
\ij  law  required  to  be  executed,  or  by  the  burning,  tearing  or 
l^erwise  destroying  the  same  by  the  testator,  or  by  some  one  in 
ft  presence  and  by  his  direction,  with  the  intention  of  revoking 
L^.same. 

The  2l8t  section  of  the  English  act  has  not  been  enacted 
sve.  It  provides  that  no  obliteration,  interlineation  or 
:»her  alteration  shall  have  any  effect,  except  so  far  as  the 
'ords  or  effect  of  the  will  shall  not  be  apparent,  unless  such 
Iterations  shall  be  executed  as  the  act  requires. 

SECTION  6- 
6.  This  Act  shall  not  apply  to  the  Will  of  any  person  who  is  Sec.  6.  Act 
Bad  before  the  first  day  of  January,  one  thousand  eight  hundred  to^thtTwrn'of 

nd  sixty-nine.  one  who  dies 

before  1  Jan. 

As  this  section  does  not  exempt  from  the  operation  of  1869. 
1^6  act,  wills  executed  before  the  first  day  of  January, 
869,  it  may  be  requisite  in  some  cases  by  reason  of  the 
^bsnge  the  new  law  works  on  such  wills  (as  in  the  instances 
^ore  given)  that  testators  should  republish  their  wills  (a). 

The  power  and  mode  of  devising  by  a  married  woman  is  DcTise  by 
ODsidered  in  treating  of  Con.  Stat.  ch.  73.  "*^«^ 


womsn. 


(a)  See  ante  pp.  298,  296. 
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SALE  AND  TITLE  UNDER  EXECUTION. 

STATUTES. 

13  £d.  1,  c.  18,  St.  Westminster— /Wi  Facias  and  Ek^ 

33  Hen.  8,  c.  39 — Crown  Debts. 

13  £liz.  c.  4 — Crown  Accountants. 

29  C.  2,  c.  3,  88.  14,  15— Signing  Judgment — Purchasers. 

4  <&  5  W.  d:  M.  c-  20 — Docketing  Judgments — Purchasers. 

5  Geo.  2,  c.  7,  s.  4 — Fieri  Facias  against  lands — Pleadings  and 

proceedings  in  suits  against  executors  to  reach  luds* 
2  «k  3  Vic.  c.  11,  8.  8,   Imp. — Registry  of  Crown  Debtors  urf 
Accountants. 
24  Vic.  c.  41 — Repeal  of  Registry  of  Judgment — Judgments  do 

lien  on  land. 
27    *'    c.  13,  s.  1 — Sale  of  equity  of  redemption.    See  chapter  oo 

mortgages. 
*'     "    c.  13,  8.  2 — Renewal  of  executions. 
*'     *'     c.  15 — Sales  of  lands  on  fieri  facias  against  executors. 
29    "     c.  28,  s.  28— Crown  debts. 

29  k  30  Vic.  c.  42,  ss.  5,  6 — Issuing  offieri/adat  lands— Betom 
of  writs  against  goods  in  order  of  priority. 
**       **     c.  43 — Abolition  of  binding  effect  of  Crown  bonds. 
31  Vic.  c  20,  SSL  58,  59— R^stry  of  Sheriffs'  deeds. 

**      c.  25  —Lands  and  goods  in  one  writ — Return,  kc* 
Con.  Stat  c  5 — R^^istry  of  Crown  bonds. 
**        c.  22,  8.  249 — Renewal  of  writs. 
**        c.  22,  s.  252 — Lands  and  goods  not  to  be  in  one  writ^ 

Sale,  kc 
"        c,  22,88,  257,  258,  259— Sale  of  equity  of  redenipti<>«>- 

See  chapter  on  mortgages. 
"         c  22,  8.  261— Seizure  of  mortgage.      See  chapter  o^ 

mortgages. 
**        c  22.  &  268 — Advertising,  seizure,  kc 
'*        c  22,  &  269 — Sheriff'  vacating  office. 

c  89,  SB.  48,  49— Registry  of  jadgments. 
c  90,  88.  5,  11 — Sale  of  oontingait  interests, 
chapter  on  that  Act 
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order  properly  to  consider  this  subject  it  will  beOfexeoatioD. 
isaiy  to  consider  the  state  of  the  law  in  England  as 
as  here. 

le  Statute  of  Westminster  2,  13  Ed.  1,  ch.  18,  was  the  St  ^^^^J^^ 
which  gave  a  judgment  creditor  a  right  to  proceed  a  remedy 
ist  the  lands  of  his  debtor.     Under  that  statute  the  J*^°JJ^^J" 
ment  creditor  may  "  have  a  Jieri  fadaa  to  the  sheriff  «^V. 
vy  his  debt  on  the  lands  and  chattels  of  the  debtor, 
lat  the  sheriff  shall  deliver  to  him  all  the  chattels  of 
lehtor  (saving  only  oxen  and  beasts  of  the  plough)  and 
lalf  of  his  land,  until  the  debt  be  levied,  on  a  reasonable 
J  or  extent."     It  is  from  the  election  given  by  the 
lie  to  adopt  one  of  the  two  remedies  that  the  writ  of 
t  derives  its  name,  and  from  the  entry  of  the  award  of 
on  the  judgment  roll,  "  quod  elegit  sibi  executionem,'' 

Before  this  statute,  a  man  could  only  have  satis- 
ion  of  goods,  chattels,  and  the  preseyU  profits  of  the 
B  by  the  writs  of  fieri  fcwias  or  levari  facias,  but  not 
possession  of  the  lands  themselves,  which  was  a  natuml 
sequence  of  the  feodal  principles  which  prevented  the 
lation,  and  of  course  the  encumbering  of  the  fief  with 
debts  of  the  owner.  And  when  the  restriction  on 
:)ation  began  to  wear  away,  the  consequence  still  con- 
ed, and  no  creditor  could  take  possession  of  the  lands^ 
only  levy  the  growing  profits,  so  that  if  the  defendant 
ned  his  lands  the  plaintiff  was  ousted  of  his  remedy  ; 
statute,  therefore,  granted  the  writ  of  elegit  The  writ 
^ri  facials  only  affected  the  goods  of  the  debtor,  and 
sheriff  sold  them  under  it :  the  writ  of  levari  facias 
ited  the  goods  and  the  'present  profits  of  the  lands  of 
debtor,  lAit  not  the  lands  themselves,  and  under  it  the 
iff  was  not  authorized  to  sell  or  extend  the  lands,  or 
k^er  them  to  the  creditor;  but  could  only  proceed  to 
^  the  rents  and  profits.  Both  these  writs  are  yet  in 
5  in  England  :  the  latter  however,  has  become  almost 
lete,  from  the  more  advantageous  remedy  given  by  the 
of  elegit ;  whilst  to  the  former  extended  operation  hiw 
I  given  in  England  and  here,  so  as  to  affect  other  per- 
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sonal  estate  than  was  theretofore  liable  to  seisiire  under  it 
It  will  be  observed  that  the  statute  does  not  antluffiie 
the  sheriff  to  sell  the  goods  of  the  debtor  under  the  wiit  of 
elegity  but  to  deliver  them  to  the  plaintiff!     If  the  plaintiff 
desired  to  seU  the  goods,  the  course  was  to  issue  h  fi.fa.; 
and  it  is  said  to  be  more  advisable  to  sue  out  a^  /a.  agiinsi 
goods  in  the  first  instance,  and  afterwards,  if  they  are  noi 
sufficient,  to  sue  out  an  elegit    The  practice  on  the  writ  of 
elegit  is  for  the  sheriff  to  impanel  a  jury,  who  appraise  the 
goods  and  the  annual  value  of  the  lands ;  the  sheriff  delivers 
the  goods  to  the  plaintiff  at  the  appraised  value,  and  if  they 
be  sufficient  the  lands  cannot  be  extended,  but  if  insufficient 
the  lands  are  extended.    The  sheriff  does  not  give  actual 
possession  of  the  lands  extended,  and  the  plaintiff  gets 
possession  as  he  best  can,  sometimes  being  driven  to  an 
action  of  ejectment.     And  when  the  creditor  is  satisfied 
out  of  the  profits  of  the  lands,  the  debtor  is  entitled  to 
have  the  lands  back  again.     Under  this  Statute  of  Westr- 
minster  only  half  the  lands  could  be  extended  under  the 
writ ;  and  when  there  were  two  elegit  creditors,  and  iho 
first  had  a  moiety,  the  other  had  a  moiety  of  the  remaining 
moiety.     So  also  the  interest  of  a  cestui  que  trad,  aad 
certain  other  interests  of  debtors  in  lands  were  not  to  be 
reached  under  execution.      By  the  Statute  of  Frauds  how- 
ever, as  will  be  hereafter  more  fully  explained,  the  interests 
of  cestuis  que  trust  are  made  subject  to  execution ;  and  hy 
Imp.  Stat.  !'&;  2  Vic.  ch.  110,  the  remedy  by  elegit  is 
extended  to  all  the  lands  of  the  debtor,  and  to  estates  in 
lands  over  which  the  debtor  has  such  disposing  power,  bb 
he  might,  without  the  assent  of  any  other  person,  exercise 
for  his  own  benefit. 

The  proceedings  by  writ  of  elegit  have  been  briefly  referred 
to,  not  only  because  an  acquaintance  with  them  is  requisite  tt> 
understand  the  cases  wherein  the  writ  or  its  effect  isalladed 
to,  but  because  it  may  be  perhaps  that  such  writ  migM 
issue  in  this  country  (a) ;  it  should  be  borne  in  mind  however, 

(a)  Rymal  v.  Ashberry,  12  G.  P.  U.  C.  342:  Doed.  HendenoiT. 
Burtch,  2  Q.  B.  O.  S.  U.  C.  614.    See  poet  p.  314. 
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it  on  any  such  writ  issued  ia  this  country,  no  Imperial 

.tute  subsequent  to  17th  January,  1822,  in  r^ard  to  such 

it,  would  apply  (a),  and  therefore  the  writ  could  not 

ve  the  extended  effect  given  to  it  by  later  Imperial 

Eictments. 

The  only   writs  of  execution   in  use  in  this  country 

ecting  property,  except  where  the  Crown  is  concerned, 

3  the  writs  o(  fieri  facias,  and  of  venditioni  exponas,  and 

9  writ  of  sequestration,  the  latter  only  issuing  out  of 

ancery  (6). 

[t  may  be  well  to  consider  1st,  the  operation  of  the  writ 

fieri  fa/Axis  as  regards  personal  Interests  in  lands  liable  to 

sure  under  such  a  writ  against  goods;  2nd,  its  operation  as 

(uds  other  estates  not  being  personal,  and  only  to  be 

cted  under  such  a  writ  against  lands. 

Tie  writ  oi fijeri  foAiias  against  goods  has  by  provincial  Ft.  fa.  against 

slative  enactments,  a  much  wider  operation  than  it  had  ^S^^- 

iommon  law   (e) ;  and  also,  as  regards  both  goods  aud 

Is,  may  now  issue  when  it  could  not  at  common  law,  as 

instance  to  enforce  pajonent  of  money  payable  under 
tee  or  order  of  the  Court  of  Chancery,  or  by  any  rule  or 
er  of  the  common  law  courts  {d).  The  operation  of  the 
t  against  goods  as  regards  personal  interests  in  lands  in 
"  way  will  alone  be  considered. 
Jnder  the  writ  against  goods,  the  sheriff  at  common  law  What  interest 

sell  no  estate  of  freehold,  unless  perhaps  an  estate  pur  goid^nndwiT 
^«  vie{e)\  but  he  may  sell  a  lease  or  term  of  years  A  against 
onging  to  the  defendant,  as  also  a  term  of  years  belong-  ^ 

to  the  wife  of  the  defendant,  the  execution  and  sale  by 

sheriff  having  the  same  effect  as  to  reduction  into 
session,  as  a  disposal  by  the  husband  himself;  if  how- 
r  such  term  is  the  separate  estate  of  the  wife  under  the 
L  Stat.  ch.  73,  then  it  cannot  be  sold.  If  a  lease  for 
IB  contain  a  covenant  by  the  lessor  with  the  lessee  to 

;)  See  Con..Stat.  c.  9,  s.  2.        (6)  Con.  Stat.  ch.  24,  ss.  21, 19. 

)  Con  Stat  ch.  22,  ss.  267, 260,  261. 

I)  Con.  Stat.  ch.  24,  8.  19.         (e)  Johnson  y.  Streete,  Comb.  290. 
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convey  to  him  the  fee  on  payment  of  a  named  sum,  on  sale 

of  the  lessee's  interest  under  execution  against  goods,  tlte 

right  of  preemption  will  not  pass  (a).     An  annuity  for 

years  may,  but  an  annuity  for  life  may  not  be  sold  under 

a  writ  against  goods.     The  sale  of  interests  of  cestuis  fu 

trusty  by  virtue  of  the  Statute  of  Frauds,  is  considered 

hereafter,  as  also  what  distinction  there  may  be  between 

sales  under  an  elegit  and  under  the  writ  of  fieri  facm 

Under  this  .writ  the  sheriff  cannot  sell  part  of  a  lessee's 

interest  (b),  nor  can  he,  it  has  been  said,  on   sale  of  tiie 

term,  turn  an  occupant  out  of  possession  to  give  possession 

to  a  purchaser,  who  may  therefore  have   to   resort  to  an 

Sale  under,  is  action  of  ejectment  to  obtain  possession  (c).     The  assign- 

JJ^^JJg^^**/^  ment  by  the  sheriff  of  the  debtor's  interest,  is  affected  both 

Registry  Act.  by  the  Statute  of  Frauds  {(I)  and  the  Provincial  Registry 

Acts,  and  therefore,  unless  within  the  exceptions  in  these 

acts,  must  be  in  writing  and  registered  (e). 

By  St.  of  At  common  law  the  writ  bound  from  the  teste,  but  this 

frl^deuie'*^  hardship  was  removed  by  29  Car,  2,  ch.  3,  s.  16,  which  «i- 

only  to  sheriff  acted  that  the  writ  should  only  bind  from  its  delivery  to 

*ttrXil^i       the  sheriff  to  be  executed.  This  extends  only  to  purchaaen 

for  value,  and  not  to  the  defendant  himself,  as  to  whom  the 

writ  binds  still  from  its  teste,  and  therefore  if  he  die  afte 

the  teste  and  before  delivery  to  the  Sheriff  the  writ  can  be 

proceeded  on  (/). 

Fi.  fa.  against  "^^^  ^^^^  ^^  fi^'^*^  focios  against  latuls  in  this  province 
tofKif  given  by  rests  on  Imperial  Statute  5  Geo.  2,  ch.  7,  by  the  4th  section 
Geo.  2,  c.  7.    ^f  which  it  is  enacted  that — 

After  the  29t1i  September,  1732,  the  houses,  lands,  n^^ 
and  other  hereditaments,  and  real  estates  situate  or  being  withm 
any  of  the  said  plantations  (i.  e.,  British  plantations  in  Amerioi)r 

(a)  Ilenrihan  v.  Gallagher,  9  Grant,  488 ;  2  Err.  A  App.  338,  &  C* 
overruling  on  that  point ;  Sampson  v.  McArthar,  8  Grant,  72. 

(b)  Osborne  v.  Kerr,  17  Q.  B.  U.  C.  134. 

(c)  Doe  Tiffany  v.  Miller,  per  Bums,  J.,  10  Q.  B.  U.  C.  80,  81  j  Doei 
Hughes  V.  Jones,  9  M.  &  W.  373,  arguendo,  referring  to  Rex  r.  Dei«% 
2  Show,  85.  (d)  Doe  Hughes  v.  Jones,  sop*. 

(c)  Witham  v.  Smith,  5  Grant,  203;  31  Vic.  ch.  20,  s.  58, 

(/)  Post  p.  313,  n.  b. 
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ODging  to  anj  person  indebted,  shall  be  liable  to  and  charge- 
le  with  all  just  debts,  duties  and  demands  of  what  nature  or 
idaoeyer,  owing  by  any  such  person  to  his  Majesty  or  any  of 
I  subjects,  and  shall  and  may  be  assets  for  the  satisfaction  thereof 
Hke  numner  as  real  estates  are  by  the  lata  of  England  liable  to 
9  satisfkction  of  debts  due  by  bond  or  other  specialty,  and  shall 
subject  to  the  like  remedies^  proceedings  and  process  in  any 
irt  of  law  or  equity  in  any  of  the  said  plantations  respectively, 
*  seizing,  extending,  selling  or  disposing  of  any  such  houses, 
ids,  negroes,  and  other  hereditaments  and  real  estates,  towaHs 
3  aatisfiiction  of  such  debts,  duties  and  demands,  and  in  like 
inner  as  personal  estates  in  any  of  the  said  plantations  respect- 
^7,  are  seised,  extended,  sold  or  disposed  of  for  the  satisfaction 
debts. 

Negroes  it  will  be  observed,  are  classed  with  other  here- 
baments,  which  now  appears  singular,  but  as  observed  by 
B  learned  Chief  Justice,  in  Oaixliner  v.  Gardiner  (a),  in 
my  of  the  American  colonies  at  the  time  of  the  passing 
the  act,  negroes  were  as  a  usual  thing  considered  part  of 
B  estate,  and  in  some  of  them  were  so  by  positive  law,  in 
iich  respect  they  occupied  the  same  position  as  the  serfs 
Russia  till  recently.  This  statute  was  repealed  as  to 
poes  by  37  Geo.  2,  ch.  119. 

The  leading  case  on  this  statute,  and  sales  by  force  of  it  Gardiner  ?. 
der  Aji.fa,,  is  Oardinsr  v.  Gardiner  (6).  In  that  case  ^*^*°*''- 
I  action  was  brought  on  a  simple  contract  debt  of  the 
tator.  Among  other  pleas,  plene  administravit  was 
^ed,  to  which  plaintiff  replied  landis  of  which  the  tes- 
cr  died  seised,  as  assets  in  defendant's  hands  liable  to 
hfy  the  debt,  and  the  defendant  rejoined  that  adminis- 
•tion  had  never  been  granted  to  him  of  such  lands,  to 
ich  the  plaintiff  demurred,  and  had  judgment  on  the  de- 
irrer,  Macaulay,  J.,  dissevMente.  On  the  authority  of  this 
e,  many  others  have  been  decided,  on  questions  chiefly 
Qng  on  the  pleadings.     There  is  great  difficulty  in  ap- 

0  2  Q.  B.  O.  S.  620. 

)  Supra.    See  this  case  considered  in  Reid  v.  Miller,  24  Q.  B.  U.  C. 
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plying  the  statute  to  the  cafie  of  a  sale  of  a  testator'B  or 
intestate's  lands,  and  instances  might  be  put  where  greit 
incongruities  might  arise.  It  is  not  intended  here  to  dis- 
cuss the  (questions  arising  out  of  Qardiner  v.  Crardmer,  for 
whatever  doubts  may  have  arisen  on  it,  they  are  now  re- 
moved by  the  Act  of  27  Vic.  ch.  15,  apparently  retrospective 
in  its  operation  saving  pending  suits,  which  is  as  follows:— 

< 

27  VIC.  CH.  15. 

An  Act  respecting  Sales  of  Land  under  execution 
against  executors  and  administrators. 

Assented  to  I5lh  October,  1863. 

Preamble  Imp.  Whereas,  tlie  Courts  in  Upper  Canada  have  held  that  under  the 
Act  0,  ueo.  -,  imp^.i.i.ji  Act  fifth  of  George  Second,  chapter  seven,  section  four, 
tlui  title  of  a  testator  or  intestate  in  real  estate  in  Upper  Canada, 
niiglit  be  seizt^d  Mid  sold  under  a  judgment  and  execution,  by  a 
citHliior  of  the  testjitor  or  intestate  recovered  against  an  executor 
or  adininistmtor  of  the  deceased,  in  the  same  manner  and  under 
tlir  same  process,  that  the  same  could  he  seized  anJ  sold  if  the 
said  judgment  and  execution  had  been  against  the  testator  or 
intestate  if  living,  and  many  sales  have  taken  place,  and  titles 
bei^n  acquired  under  such  proceedings,  and  it  is  desirable  to  quiet 
the  same  :  Therefore,  Her  Majesty,  by  and  with  the  advice  and 
consent  of  the  Legislative  Council  and  Assembly  of  Canada, 
enacts  as  follows  : 
IiiU're."*t  in  1.  Under  the  said   Imperial  Statute,  the  title  and  interest  of 

Ucal  Estate  in  .^  testator  or  intestate  in  real  estate  in  CJpper  Canada  might  be, 
the  U   0.   iL-  *^*  ** 

claruil.<4eiziible  i^>^<^  hereafter  may  be  seized  and  sold  under  a  judgment  andexe- 

ouH  judgment  cution  recovered  by  a  creditor  of  the  testator  or  intestate,  against 

ngainst  an  -»       i     .    .  .        i  %       Aaf 

executor,  &c.  "^^  executor  and  administrator,  m  the  same  manner  and  nnce* 
the  same  process  that  the  same  oould  be  sold  under  a  judgm^Dt 
and  execution  against  the  deceased  if  living. 

Sales  under  2.  All  such  sales  heretofore  made  and  titles  given  tbereondtf 

such  seizure  •  1    nr 

confirmc'J.        *^^*<5  hereby  declared  to  have  passed  and  conveyed  the  Utle  «» 

interest  of  the  testator  or  intestate  in  hia  real  estate  so  sold  i^ 

conveyed,   as  against  any  objection  that  may   be  made  oil  ^ 

«  ground  that  real  estate  could  not  be  seized  and  sold  in  the  voSBf^ 


J 
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aforesaid  under  the  said  Act ;    provided  always  that  this  Act  Proviso  Act 
shall  not  affect  any  case  pending  at  the  time  of  the  passing  of  ppndine  or' 
this  Act,  in  or  theretofore  finally  adjudged  by  the  courtH  of  Luw  decided  cases. 
or  Eqnitj  in  Upper  Canada. 

The  sale  of  an  equity  of  redemption  on  a  suit  against  Sale  of  equity 
the  mortgagor  or  his  personal  representatives  is  considered  o^'^®<J^™P^>on. 
in  treating  of  mortgages. 

Lands  cannot  be  sold  under  a  judgment  against  an  oxe-  Kxecntor  dt 

,         1  J.      A  /  \  ton  tort. 

cutor  de  son  tort  (a). 

The  mode  of  pleading  by  a  plaintiff  or  defendant  in  or-  Pleadings  in 
dinary  cases  where  the  defendant  is  sued  in  his  ropresen-  executors. 
tative  character  should,  according  to  the  ciuses  (6),  be  as  fol- 
lows :  The  defendant  should,  if  he  admits  the  debt,  and 
has  fully  administered,  plead  j>lene  (uhninlatravii .  This 
he  must  do,  otherwise  a  judgment  by  default  would  bo  an 
admission  of  assets,  and  he  would  be  personally  liable  as 
for  a  devofftavity  if  there  were  no  goods  of  the  testator  to 
satisfy  the  judgment,  and  the  judgment  itself  would  be 
evidence  of  assets.  If  the  nature  of  the  case  rec^uires  some 
other  plea,  as  a  judgment  recovered  against  the  defendant 
and  no  assets  tiltra  (c),  it  should  be  pleaded  jiceordingly. 
If  the  plaintiff  admit  the  plea,  he  should  then  in  his  re])li- 
cation  admit  the  truth  of  the  plea,  and  pray  judgment  of 
assets  quaruio,  and  may  take  a  judgment  by  default  as  for 


(a)  Graham  v.  Nelson,  6  C.  P.  L\  C.  280. 

(6)  Sickles  v.  Asselstine  et  al.,  10  Q.  B.  U.  C.  203  j  Toppin^^  v.  Yard- 
innum,  6  C.  P.  U.  C.  349;  lievisconte  v.  Dorland,  17  Q.  B.  U.  C.  437  • 
Mein  et  al  v.  Short  eta!.,  9  C.  P.  U.  C.  245,  per  Draper,  0.  J. ;  Holtoil 
V  Macdonald.  12  C.  P.  U.  C  246 ;  ^lason  v.  Babington,  17  C.  P.  U.  C. 
149;  Uogan  v.  Moriissy,  14  C.  P.  U.  C.  441  ;  Reid  v.  Miller,  24  Q.  B. 
U.  C.  6H». 

(c)  The  Stat.  29  Vic,  eh.  28.  s.  28,  abolishes  the  former  pnority  of 
certain  debts  over  others,  and  requires  debts  to  **  be  paid  pari  passUy  and 
withoat  any  preference  or  priority  of  debts  of  one  rank  or  nature  over 
those  of  another.''  If  personal  assets  be  actually  on  hand  can  an  exe- 
cator  by  allowing  a  creditor  to  obtain  judgment  thereby  enable  him  to 
Acqnire  priority  as  against  other  creditors  in  case  of  a  deficiency  of  assets  ? 
It  would  seem  that  even  though  in  case  of  personal  assets  this  should  be  a 
devastavit  J  it  would  not  be  so  as  to  real  assets^  over  which  the  executor 
him  np  control ;  ante  p.  3^. 
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Pleadings  in  want  of  a  plea,  which  will  be  final  or  not  without  a  refe- 
execatm.  ^^^^  ^^  assessment  according  to  the  nature  of  the  action: 
for  though  a  plea  is  pleaded,  it  is  not  a  plea  in  bar  or  pie- 
clusirm  of  the  action,  or  right  of  action,  but  rather  in  ad- 
mission of  it,  and  in  bar  only  of  personal  liability  as  not 
chargeable  with  assets  (n).  In  many  cases  where  the  plain- 
tiff desires  to  proceed  against  the  testator's  lands,  the  rcpli- 
^  cation  has  gone  on  to  allege  that  the  testator  died  seised  of 

lands  in  Upper  Canada,  which  by  force  of  the  statute  aie 
assets  to  satisfy  the  plaintiff's  claim,  and  subject  to  the 
like  process  for  satisfaction  of  debts  as  personal  estate,  (M- 
lowing  the  words  of  the  statute),  and  averring  that  tke 
plaintiff  is  a  British  subject:  this  mode,  it  would  appear,iti8 
not  julvisable  to  adopt,  or  rather  it  is  impro|>er  (6)  to  refly 
at  Jill  anything  in  reference  to  the  lands,  but  in  regard  to 
that,  to  enter  a  suggestion  on  the  roll  that  the  testator  died 
seised,  &c.;  though  it  would  seem  no  suggestion  is  neces- 
sary (c).  One  reason  why  the  replication  of  lands  should 
be  avoided  is  that  if  lands  be  replied,  it  would  seem  it  com- 
pels the  defendant  to  rejoin  in  confession  or  otherwise;  for 
unless  he  do  rejoin  the  plaintiff  may  sign  judgment,  in  which 
cjuse  he  may  strike  out  all  the  prior  pleadings,  and  sign 
judgment  as  for  want  of  a  plea,  and  such  a  judgment 
would,  as  above  explained,  be  an  admission  of  assets.  It 
would  appear  that  a  suggestion  of  lands,  so  far  as  regards 
the  lands,  cannot  be  traversed  {d).  It  seems  it  is  not 
requisite  that  the  plaintiff  should  aver  that  he  is  a  British 
subject,  so  as  to  bring  himself  within  the  Statute  of  Geoige; 
that  will  be  assumed  on  a  suit  in  our  courts  (e),  unless 
the  defendants  set  it  up  by  rejoinder  to  the  replication  if 


(a)  Mason  v.  Babington,  17  C.  P.  U.  C.  149. 

(h)  Ilogan  V.  Morrisey,  14  C.  P.  U.  C.  441,  and  Reid  ▼.  Miller,  24  Q- 
B.  U.  C.  610,  overruling  Sickles  v.  Asselatine,  10  Q.  B.  U.  C.  203. 

(c)  Mason  v.  Babington,  sapra ;  lands  and  goods  are  placed  ts  re^V^ 
execution  on  the  same  footing  by  the  Statute  of  George,  no  suggeilMiBiB 
made  as  to  goods,  why  should  any  be  requisite  as  to  mnds? 

(d)  Mein  et  al.  ▼.  Short,  9  C.  P.  U.  G.  245,  per  Draper,  C.  J. 

(e)  Duncan  y.  G^eary,  10  Grant,  34,  per  YanEonghnet,  C. 
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s  be  replied,  by  pica  to  a  suggestion  (a).  And  it  will 
bserved  the  Statute  of  Victoria  is  not  expressly  con- 
l  to  British  subjects,  unless  its  connection  with  the  Im- 
il  Statute  would  still  so  confine  it;  and  since  that  sta- 

the  suggestion  may  probably  be  drawn  in  a  different 
more  concise  form  than  heretofore  the  replication  under 
Statute  of  George. 

I  regard  to  execution  on  a  judgment  of  assets  quandOy  Exeoation  on 
18  been  held  that  no  writ  against  goods  can  issue  till  a  J^JJiitSs!*** 
m  of  goods  to  a  net.  fa,  (6).  It  was  also  held  in  the 
B  case  that  where  the  record  shews  that  there  are  no 
is,  as  on  a  plea  of  plene  fulTninistravit  admitted  or 
id  to  be  true,  that  the  writ  against  lands  can  issue 
lediately  on  judgment  without  any  writ  against  goo<ls 
g  issued.  The  state  of  the  record  in  such  case  is 
ivalent  to  a  return  of  no  goods,  and  if  a  return  of  no 
Is  were  requisite  before  the  writ  against  lands  could  be 
!eeded  on,  then  if  there  were  no  goods,  the  lands  could 
5r  be  reached  on  a  judgment  of  assets  qivaiido,  as  before 
writ  against  goods  can  issue  there  must  a  finding  of 
Is  on  inquisition  on  a  8ci  fa.  It  is  apprehended  that 
act  of  1868,  allowing  writs  against  lands  and  goods, 

not  affect  the  right  to  proceed  now  according  to  the 
^e  decision, 
or  some  time  it  was  doubted  whether  the  act  of  Geo.  2 

in  force  in  this  province,  as  at  the  time  of  its  passing 
ada  was  not  a  British  colony,  and  it  was  not  considered 
r  that  the  Provincial  Act  32  Geo.  3.  ch.  1,  introducing 
law  of  England,  did  thereby  introduce  this  statute 
Jh  was  not  part  of  the  general  law  of  England.  It 
settled,  however,  on  appeal  to  England,  in  a  case  of 
/  V.  Willcocks  (c),  that  the  statute  was  in  force  in  Up- 
^anada. 


fiow  and  when  such  a  defence  should  be  set  up,  see  Wood  v.  Camp- 
^  Q.  B.  U.  C.  269  :  Doe  d.  Richardson  y.  Dickson,  2  Q.  B.  O.  8.  296, 
obinsoD,  C.  J.;  Hearle  v.  Ross,  15  Q.  B.  U.  C.  262,  263. 

^ilasoD  V.  Babington,  17  C.  P.  U.  C.  149. 

See  Gardner  v.  Gardner,  2  Q.  B.  0.  S.,  per  Robinson,  C.  J.,  p.  637. 
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What  inte-  The  interests  in  real  estate  which  are  affected  by  tbe 

i.y*the  iSt*    ^^^  against  lands,  and  the  judgment  on  which  it  issuer 
against  lands,  from  what  time,  and  the  course  of  proceeding  to  and  after 

sale,  are  now  to  be  considered. 
EflFect  of  In  considering  what  interests  are  affected  by  the  writ 

binding  lands,  i^  '^^*'^y  ^>^  Well  to  take  a  short  retrospective  view  of  the 
various  Provincial  Stiitutes  rendering  judgments  liens  oo  j 
lands,  and  the  erases  on  the  subject ;  for  though  the  effict 
of  judgments  as  a  lien  on  lands  is  abolished  bystaiZi-j 
Vic.  ch.  41,  still  questions  are  constantly  arising  as  to 
the  effect  of  such  liens,  and  many  titles  depend  on  them. 
As  before  remarked  with  reference  to  the  writ  of  efojfit 
a  judgment  at  the  suit  of  a  creditor  did  not,  nor  did  any 
proceedings  on  it  affect  the  lands  of  the  debtor,  from  the 
early  feudal  doctrine  that  the  tenant  could  not  alien  or 
encumber  his  land.  In  process  of  time  this  restraint  Bomc- 
what  wore  away,  but  before  the  statute  "  quia  emptorts,i 
is  generally  thought  the  proprietor  of  lands  was  enabled  to 
alien  no  more  than  the  moiety  (a) ;"  so  far  as  regarded  ihe 
judgment  (•ro<lit(>r  however,  the  consequence  of  the  earli- 
est feudal  rule  continued,  till  the  Statute  of  Westminster  1 
gave  the  writ  oi  elcrj'tf,  as  above  mentioned,  and  the  stir 
tute  therefore  permitted  only  so  much  of  the  lands  to  be 
affected  by  the  process  of  law  as  a  man  was  capable  of 
alienating  by  his  own  deed.  On  the  passing  of  this  sta- 
tute a  judgment  became  a  lien  on  a  moiety  at  least  of  the 
lands  of  the  delator,  not  only  from  the  time  of  its  actoil 
rocovoiy,  but  souietimcs  by  a  fiction  of  law,  even  from  i> 
autec*  (lent  ])rri<>d.  Judgments  at  one  time  were  only  give** 
ill  tcnn  when  the  Court  sat ;  and  when  subsequently  cer- 
tain iudirments  wc^re  allowed  to  be  recovered  and  enterto 
out  of  term,  the  ap])earance  of  their  having  been  actually 
given  in  term  was  still  kept  up,  and  if  entered  in  vacatiA 
in  most  cases,  they  had  relation  back,  and  were  entered «».j 
of  the  })rior  term,  an<l  of  the  first  day  of  such  term,  ••j 
the  execution  on  it  usually  wa.s  so  testeil.  The  cod«"[ 
quence  was  that  lands  of  a  defendant  were  liable  to  W, 

(a)  Black.  Com.  vol.  2,  p.  161. 
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tnded  in  the  hands  of  a  purchaser  even  though  the 
^ent  did  not  actually  exist  at  the  time  of  the  pur- 
se, if  the  judgment  and   writ  related  back  to  a  time 
ecedent  to  the  sale,  vh.y  to  the  first  day  of  the  tenii. 
remedy  this  it  was  provided  hy  Hi)  Car.  2,  ch.  8,  ss.  I4i  He  Judgment  to 
that  the  day  of  the  month  and  vear  of  signing  j^^^'^- from  enu-y, 
nts  be  entered,  and  tliat  as  regards  lands,  they  should  and  relation 
ly  bind  from  the  time  of  such   entry  as  against  '><>'^^  day  of  term 
e  purchasers  for  value,  and  not  relate  to  the  fii-st  day  of  ^al^en  nwny  by 
sterm  ;   and  to  facilitate  .search(\s  for  judgments,  it  was 
icted  by  4  &  5  W.  &  M.  eh.  20,  that  an  aljihabetieal  list  4  &  6  w.  &M. 
the  defendants    names   should    he  kept   by   a   docket  docketing.* 
ireof,  and  that  no  judgment  not  docketed  should   aHect 
y  purchaHers  or   mortgag<'es,  or  have    any     jireferenci* 
iinst  heirs,  executors,  or  administiators,  in  the  adminis- 
rtion  of  estiites  of  tlu^ir  anccstoi-s,  or  ti'siators,  or  intt*s- 
€8.     The  Stitute  of  Chailes  was  conlinrd  to  purchasers, 

I  did  not  apply  as  between  the  parties  to  tlie  ^.uit  ;  and 
frefore,  if  a  defendant  died  in  vacation,  judgment  might 

II  be  entered  as  of  thi;  jirior  tirm  when  he  wa,s  living, 
lit  would  be  a  goo<l  judgment;  but  by  the  effect  of 
I  statute  it  would  not,  as  against  purehasers  for  valu(», 

relate  back.      Now  however,  ])y   Ruh^  of  C<mrt  No.  47,  Rule  of  Court 
judgments  are  to  be  entered  of  the  day   when  signed,  „enfg're"late^" 
1  have  relation  to  no  other  day,  unless  by  onler.      It  only  to  day 
Btbe  borne  in  mind  that  hiu^rlutld  jiroperty,  which  jj^  ^  *^"  ^^K"« 
i  affected  by  the  writ  against  lands,  ])ut  only  }>y  that 
binst  goods,  was  by  th<i  SUitute  of  Charles,  as  regards 
rchasers,  bound  only  from  the  delivery  to  the  sheriff  of 
>  writ ;  as  between   the  jKirties  howt?ver   and  personal 
resentatives,  it  is  bound  from  the  teste  fa^,  which  is  now 
J  day  of  issuing  (/>).     The  SUitute  of  George  2,  which /V. /a.  against 
es  the  writ  oi fieri  factan  against  lands,  i)laces  it  on  the  footing  as^^* 
le  footing  as  the  writ  against  goods  ;   and  therefore,  it  /<».  goods  by  5 

been    held    that    against    purcha.sers,    it   binds    not  binds"  only 
aa   the    judgment    or    the    teste    but    from     the    de-  from  delivery 
ay   to   the    sheriff   to    be    executed.       In    this    res-  against  pur- 
i)  See  poflt  p.  313,  n.  6.  (b)  Con.  St.  c.  22,  s.  249.      ^  ^'"' 
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pect  it  will  be  seen  that  its  relation  back  was  less  tlian 
that  of  the  writ  of  elegit,  which  referred  to  the  docket- 
Judgment  no   ing  the  judgment,     It  may  be  taken  as  now  settled  faj, 
len  on  an  s.  ^^i^^  a  judgment  is  not  a  lien  on  lands  either  for  the  pu^ 

poses  of  an  elez/it  or  otherwise. 
Of  the  writ  of      The  writ  of  elexjit  was  certainly  introduced  with  the 
*  *^  *  English  law  generally  into  Upper  Canada.      In  one  case 

(b)  Esten,  V.  C,  seemed  to  consider  that  the  case  of  Doed. 
Dempsey  v.  Boulfon  (c)  decided  that  the  writ  of  fltg^i 
was  not  in  force  here  :  on  reference  to  that  case  how- 
ever, it  will  be  seen  that  the  language  of  the  court  was 
that  "  the  Legislature  knew  that  the  process  by  e/qrS 
was  never  resorted  to  here,  being  considei'ed  to  be  super- 
seded by  the  ft.  fa.  against  lands  under  the  5  Geo.  2." 
In  another  case  {d)  wherein  an  eleijit  actually  did  issue, 
the  right  to  issue  it  was  not  detennined,  though  it  was 
held  that  an  elegit  issued  in  March,  1827,  could  not  re- 
late back  and  prevail  over  a  fi.  fa.  issued  in  May,  1826, 
under  a  conveyance  was  made  by  the  sherifl*  in  Novem- 
ber, 1827.  In  a  recent  case  (e)  it  is  said  it  may  be  a 
(question  whether  the  writ  of  elegit  may  not  be  the  proper 
remedy  on  a  judgment  against  an  heir  on  the  debt  of 
binds  from  his  ancesU>r.  Admitting  that  an  elegit  will  not  relate 
I  e  teste.  l^ack  to  the  judgment  for  the  purpose  of  binding  lands, 
still  it  would  seem  to  relate  back  to  its  teste,  as  the  Sta- 
tute of  Frauds  would  not  govern.  Even  a  fi.  fa.  relates 
back  to  the  teste,  except  by  force  of  that  statute  as 
against  purchasers  (f).  The  consequence  would  be  that 
an  elegit  tested  before,  though  not  delivered  to  the  sheriff 
till  after  a  sale  by  the  defendant,  would  override  the 
sale. 

The  fi.  fa.  against  lands  binds  in  the  same  way  as  that 
against  goods,  and  as  it  owes  its  existence  to  the  Statute 

(a)  See  24  Vic.  ch.  41,  s.  10,  and  Gardner  v.  Jason,  2  £r.  k  App-S. 
204:  Doe  d.  Mcintosh  v.  McDonell,  4  Q.  B.  O.  &  195  j  Doe d.  AaJj* 
T.  Hollister,  5  Q.  B.  0.  S.  739. 

(6)  Bank  of  Montreal  v.  Thompson^  9  Grant,  5U 

(c)  9  Q.  B.  U.  C,  532. 

(d)  Doe  d.  Henderson  v.  Burtch,  2  Q.  B.  O.  S.  514. 
(c)  J^mall  V.  Aflhberry,  12  C.  P.  U.  C.  339. 

(/)  See  pp.  311,  313,  n.  b. 
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)o.  2,  before  referred  to,  which  declares  that  lands  shall  fl  fa,  binds 
abject  to  the  "  like  remedies  process  and  proceedings  "  S^f*^'||^^  1,1, 
ersonal  estate  to  satisfy  debts,  it  follows  that  the  writ  bein  or  devt- 
nst  lands  binds  in  like  manner  as  the  writ  against  teste'^"" 
Is,  viz.,  by  29  Ch.  2,  ch.  3.  s.  16,  as  regards  purchasers 
i  delivery  to  the  sheriff,  though  as  regards  the  defend- 
himself  and  his  heirs  from  the  teste  (a).     This  lattiT 
t  may  be  of  importance  if  the  defendant  should  die 

•  the  teste,  but  before  delivery  to  the  sheriff,  in  which 
the  writ  may  still  be  proceeded  on  notwithstanding 

lands  had  passed  by  descent  or  devise  (6).     And  if  the  and  though 
ndant  die  on  the  same  day,  and  before  the  writ  issues,  2*{j"^^'  ^'* 
rill  still  be  valid  and   ma^  be  proceeded  on,  for  the  issues,  if  on 
:ng  the  writ  being  a  judicial  act  will  be  referred  to       **"•  *^' 
riod  of  the  day  earlier  than  the  death  (c). 

B  between  parties  claiming  to   enforce  their  liens  in  binds  in  equi- 
ty against  the  equitable  interest  of  the  debtor  after  ^^  M^Lr^nlt 
utions  issued,  it  lias  been  held  that  the  executions  bind  a  subsequent 
take  priority  and  the  parties  are  entitled  according  to  cfedi'tor'who 
time  of  delivery  of  their  respective  writs  to  the  slieriff,  *f8t  files  his 
not  from  the  time  that  any  one  of  them  should  first  file  the  equitable 
U  to  enforce  the  claim  (d),  ^>«"- 

purchaser  for  value  buying  in  good  faith  from  the  Purchase 
or  devisee  cannot  be  disturbed  by  a  subsequent  judff-  ?'^™  **•*'  ®' 

,    •'  *  o      o    deyisee  in 

t  and  execution  founded  on  a  simple  contract  debt  of  good  faith 

lie  difficulty  seems  to   be,  however,  as   to  what  is  a  quent  execu- 
ihase  in  good  faith.     In  Reid  v.  Miller,  Pamall  the  **°"' 
ihaser  from  the  heir,  appeared  not  to  have  had  any 
ce  of  debts  due  from   the  ancestor,  and  though  the 
ndant,  who  claimed  through  Pamall,  or  a  mesne  pur- 
er, may  have  had  such  notice,  yet  he  was  entitled  to  the 

)  Ante  p.  304,  311. 

*  Doe  d.  Hagennan  v.  Strong,  4  Q.  B.  U.  G.  510 ;  Converse  v. 
ie,  16  C.  P.  U.  C.  167.  (c)  Converge  v.  Michie,  supra. 

Moore  ▼.  Clark,  11  Grant,  497.     See  post,  p.  318,  as  to  reaching 
ible  interests. 

Beid  ▼.  Miller,  24  Q.  B.  U.  C.  610 ;  see  Peck  v.  Buck,  Cha.  Cham- 
tep.  294;  Sug.  YendoiB,  13  ed.  640;  Levisconte  v.  Dorland,  17 
U.  C.  p.  437 
40 
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benefit  of  the  rule  that  a  purchaser  with  notice  claiming 
from  or  through  a  purchaser  without  notice,  is  protected. 
It  is  suggested  that  on  piirchase  from  the  heir  or  devise^ 
witli  notice  of  the  insolvency  of  the  ancestor  or  devisor^  it 
would  be  a  wise  precaution,  beyond  other  evidence  of  good 
faith,  such  as  the  giving  a  not  entirely  inadequate  price,  U> 
see  that  the  purchase  money  be  properly  applied  in  pay- 
ment of  debts. 

Interests  not       The  following  interests  in  real  estate  are  not  liable  to 

fi./a.  lands.  ^^  under  the  writ  of  fieri  facias  against  lands.  Lease- 
holds, they  being  personalty;  the  interest  of  a  mortgagee  (6), 

Rent  seek.       he  being  quasi  trustee  for  the  mortgagor ;  a  rent  seek  (c); 

Rentcbaree  ^^^^  ^^  ^^  been  doubted  whether  a  rent  charge  with  power 
of  distress,  secured  on  freehold  estate  can  be  sold  under  the 
writ ;  the  statute  Geo.  2.  referring  to  houses,  hereditaments, 
and  real  estate,  &c.,  "  situate  and  being  in  any  of  the  said 
plantations,"  thus  referring  to  something  corporeal  and 
visible,  and  which  it  was  said  did  not  in  strictness  indudc 
a  rent  charge  on  lands  (ct)  :  such  a  rent  charge  is  how- 
ever extendible  under  an  elegit  even  prior  to  the  Imperial 

Widow's  right  Act  1  &  2  Vic.  ch.  110.     A  widow's  right  to  dower  before 

to  dower.  .  ^  , 

iussignment  has  been  held  not  to  be  saleable;  but  the 
Right  of  pur-  right  can  be  sold  if  the  husband  is  alive  (fj).  A  right  of 
pui'chase  cannot  be  sold,  and  though  granted  in  a  lease 
and  exercisable  by  the  lessee  and  his  assigns  and 
the  loase  be  sold  under  execution  the  right  to  purchase 
Vendor's  in-   ^yi\i  ^^^^^  ^^^^  (y-^       Whether  the  interest  of  a  vendor  is 

saleable  when  he  has  entered  into  a  valid  contract  of  sale, 
or  without  such  contract,  is  bound  by  a  paral  contract 
and  ])ai-t  perfonnance  has  been  much  questioned  (j);  i* 
has  been  said  he  stands  in  the  position  of  a  mortgagee 
whose  iiitL^rest  is  not  saleable.  Prior  to  the  statute  12  Aic- 
ch.  73,  the  interest  of  a  mortgagor  in  lands  could  not  be 


(a)  Parke  v.  Riley,  12  Grant,  69  ;  3  Err.  &  App.  215,  S.  C. 

(h)  Doe  dom.  Campbell  v.  Thompson,  Hil.  6  Vic. ;  R.  A  H.  Digest,  201 

(c)  Dougall  V.  TumbuU,  8  Q.  B.  U.  C.  622. 

{d)  Dougall  V.  TurnbuU,  8.  Q.  B.  U.  C.  622.   (e)  See  ante  p.  69,  n.,C  70« 

(/)  Henrihan  v.  Gallaghe  ,  ante  308  n.  g. 

{g)  Parke  V.  Riley,  12  Grant,  69,  3  Err.  &  App.,  215,  S.  C. 
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told ;  by  that  statute,  however,  all  the  legal  and  equitable 
nterest  of  a  mortgagor  may  be  taken  in  execution  (a). 

By  the  lOthfsection  of  the  Statute  of  Frauds,  the  equita-  Trust  estates 
ble  interests  of  cestuis  que  trust  are  made  liable  to  seizure  gt.  of  Frauds, 
and  sale  under  execution :  but  it  would  seem  that  the  trust  *^  ^^^  trusts 

•  ,  _      are  pure  and 

estates  saleable  by  virtue  of  that  statute  must  be  where  the  simple  trusts, 
estate  is  held  on  a  pure  and  simple  trust,  and  not  where  the 
trust  is  of  a  special  nature  (b),  and  the  statute  does  not  ex- 
tend to  equitable  estates  in  chattel  interests  (c). 

It  has  been  doubted  in  one  case  (d)  whether  a  trust  estate  saleable 
is  saleable  at  all  in  this  country  under  a  Ji,fa.  lands,  and 
this  doubt  renders  perhaps,  the  consideration  of  the  ques- 
tion as  to  whether  finy  leg  it  can  issue,  of  more  importance. 

The  alienable  qualities  under  execution  or  by  convey-  lTu8han<rH, 
ixice  from  the  party,  at  common  law,  and  under  Con.  Stat.ch.  ^"*'*  **•  "™" , " 
^O,  88.  5.  11,  of  the  marital  interest  of  a  husbiind  in   the  ra«.rt|rnpcc's 
^nds  of  his  wife,  of  his  interest  ns  tenant  l>y  the  cui-tesy,  ^°^"*^^^**- 
s^,of  a  woman's  right  to  dower  (/),  and  of  the  ostati^s  and 
c^terests   of   mortgagors    and  mortgagees   Q/)  have  been 
^fore  considered. 

The  interest  of  a  reversioner  during  the  life  of  the  tenant  ReTersionf. 
^r  life  may  be  sold  (h.) 

A  vested  remainder  was,  even  prior  to  the  statute  14  &  Remainders. 
5  Vic.  ch.  73  (i)j  allowing  sales  of  future  interests,  saleable 
Uider  execution  {k). 

Prior  to  this  statute  also,  a  right  of  entry  was  not  sale-  Rights  of 
»V>le  under  execution  ;  that  is,  where  sonie  person  was  in  ®°^y- 


(a)  See  the  mode  and  effect  of  sale  fully  considered,  post,  chapter  on 
Mortgages. 

(6)  Simpson  v.  Smyth,  1  Err.  k  App.  Rep.  U.  C.  44  j  Doe  d. 
Simpson  v.  Privat  5  Q.  B.  U.  G.  215;  see  also  Doe  d.  Jarvis  v.  Cum- 
itang,  4  Q.  B.  U.  C.  390  ;  McLean  v.  Fiaher,  14  Q.  B.  U.  C.  617.  Doe 
.  Hull  V.  Greenhill,  4  B.  &  Aid.  684 )  2  Wms.  Saund.,  11  a.  n.  17. 

(c)  Scott  V.  %5holey,  8.  East,  467;  2  Wms.  Saund.,  11  a,  n.  /.;  but 
ce  Doe  d.  Phillips  y.  Evans,  1  G.  ft  M.  450,  per  Bayley,  J. 

{d)  Doe  d.  Laarason,  v.  Canada  Gompany,  6  Q.  B.  O.  S.  U.  G.  428. 

(e)  Ante  pp.  273,  70,  71,  69,  n.  c. 

(/)  Ante  pp.  69,  n.  c.  70.  (g).  Post,  chap,  on  Mortgages. 

ih)  Doe  d.  Cameron  v.  Robinson,  7  Q.  B.  U.  C.  335. 

(i)  Con.  Stat.  ch.  90.  {k)  Lundy  v.  Maloney,  11  C.  P.  U.  C.  143. 
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Rights  of       possession  of  the  land  claiming  the  land  as  his  own  adyna&- 

•  ntry.  ]y  ^  ^j^^  ^.^^^  owner,  the  interest  or  right  of  entry  of  sodi 

dispossessed  owner  was  not  saleable  under  execution;  thb 

was  on  the  principle  that  as  the  owner  could  not  himself  by 

deed  or  otherwise  convey  his  interest,  but  must  first  gu& 

possession  {a),  so  neither  could  a  transfer  of  such  interaii 

take  place  through  the  instrumentality  of  the  sheriff  (i). 

ContiDgent     At  common  law  also,  contingent  interests  could  not  be  ef- 

mterests.        fectually  conveyed  by  deed,  (c),  though  under  circumstanoeB 

they  were  upheld  in  equity  {d) ;  and  not  being  capaUe  of 

effectual  conveyance  by  deed,  they  were  not  liable  to  exe- 

BindiDg  effect  cution,  nor  bound  by  any  judgment.     The  inability  of  the 

STudffments  c^'^*^^^  ^^  ^  reach  by  judgment  and  execution  many 
nnd  execution  species  of  interests,  as  rights  of  entry,  contingent  remain- 
terestH.^**'  *°'  ^^^»  ^^-^  caused  the  interference  of  the  Legislature,  and 
9  Vic.  ch  84,  their  action  on  this  is  as  follows : — By  statute  9  Vic.  ch.  81 
Ai  to  registry  (^),  judgments  registered  in  pursuance  of  the  act  were  to 
bind  all  the  lands  within  the  county  in  which  registered 
in  like  manner  as  the  docketing  of  judgments  in  England 
then  bound  lands  ;  this  was  an  unfortunate  reference  by  the 
Legislature,  because  at  that  time  the  practice  of  docketing 
had  been  discontinued  in  England  by  statute  for  sometime, 
and  no  longer  existed,  being  superseded  by  another  mode. 
In  one  case  here  it  became  necessary  to  decide  what  the 
Legislature  meant,  and  whether  lands  were  bound  at  iH 
under  the  act  by  registry  ;  and  the  court  held  they  were, 
and  that  the  statute  must  be  read  as  though  it  were  ex- 
pressed that  registry  should  bind  in  like  manner  as  docketr 
ing,  "  when  docketing  was   in   force  in   England."    The 
13  &  14  Vic.  Legislature  by  13  &  14  Vic,  ch.  63  (/)  corrected  the  statute 
St.*  ll\  89.°*    9  ^^^-  ^^-  34,  by  referring  expressly  to  the  effect  of  docket- 
ing before  it  was  discontinued. 

By  these  statutes  therefore,  lands  could  be  bound  by  the 
effect  of  registry  from  the  time  of  such  registry,  whiW 
theretofore  (at  law  at  least  for  the  purpose  of  execution  and^ 

(a)  Ante,  p.  73.      (b)  Doe  d-Aasman  v.  Minthome,  3  Q-  B.  U.  C  4S1 

(c)  Ante,  p.  75.  {d)  Ante,  p.  76. 

(e)  Con.  Stat  ch.  89,  ss.  48,  49,  (/)  Con.  Stat.  ch.  89,  i.  49. 
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ing  that  the  writ  of  elegit  was  not  in  force,)  the  lands 
only  bound  from  the  delivery  of  the  writ  of  JL  fa. 
t  lands  to  the  sheriff,  which  could  not  take  place  till 
m  of  the  writ  against  goods.  It  was  not  only  in  re- 
>f  the  power  to  bind  lands  before  the  delivery  of  the 

0  the  dieriff  that  the  statute  13  &  14  Vic.  conferred 
»fit,  but  that  statute  went  beyond  the  statute  12  Vic. 
llowed  the  judgment   the  widest  effect  in   bindmg 

species  of  interest  of  the  judgment  debtor,  "over 
h  he  had  any  disposing  power  which  he  might,  with- 
:he  assent  of  any  other  person,  exercise  for  his  own 
fit." 

1  advantage  creditors  gained  by  these  statutes  may  be  Adrantage  of 
I  by  reference  to  one  or  two  cases.  As  before  mentioned,  to'credUors. 
are  many  interests  not  bound  by  an  execution,  which 

X)und  by  registry  of  the  judgment  (a);  it  has  been 

I  that  the  interests  of  a  mortgagee,  and  of  a  cestui  que 

(unless  in  case  of  a  pure  and  simple  trust,)  were  not 

[,  and  could  not  in  any  way  be  reached  at  law;  so  also  Exercise  of 

estate  were  limited  to  a  man  and  his  heirs  to  such  uses  J^i^^men*'^ 

should  appoint,  and  in  default  of,  and  till  such  ap-  nifty  defeat 
nent  to  him  in  fee,  such  an  interest  might  not  be  sale-  ^^^^  °°'* 
mder  execution,  because  the  subsequent  exercise  of 
ower  of  appointment   in   fee   would  override   the 
tion  ;  the  appointee  being  deemed  to  take,  not  from 
>pointor  under  the  appointment  as  from  that  time,  but 

the  original  conveyance,  as  though  he  were  a  party 
lom  the  use  in  fee  was  by  it  originally  limited  (h). 
interests  and  power  however,  would  have  been  bound 

the  statute  13  &  14  Vic.  That  act  was  copied  from 
ip.  Act  1  &  2  Vic.  ch.  110.  It  will  be  observed  it  gave 
urts  of  common  law  no  greater  scope  than  they  had 

:  an  interest  not  saleable  under  execution  before  the 
e  was  not  saleable  after  it,  though  bound,  and  the 
)  was  to  proceed  in  equity  on  the  lien. 

^errie  ▼.  Kelly,  9  Grant,  262. 

ee  ante  p.  233  ]  Wms.  RI.  Prop.  8  ed.  p.  255  ]  Doe  d.  Wigan  y. 
:OB.&C.  450. 
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It  was  by  the  statiito  12  Vic.  ch.  71  that  the  common 
law  courts  got  extended  powers  under  executions.    This 
Con.  Stat.  oh.  statute  however,  was  in  its  main  provisions  repealed  by 
00, 8s.  6,  11,    14  &  15  Vic.  ch.  7,  under  which  "a  contincrent,  an  execa- 
sale  of  rights  tory,  and  a  future  interest,  and  a  possibility  coupled  with 
thieenT'in^ter-  ^^  interest  in  any  land,  whether  the  object  of  the  gift  or 
estS,  &o.         limitation  be  or  be  not  ascertained,  also  a  right  of  entiy 
whether  immediate  or  future,  vested  or  contingent,  maj 
be  disposed  of  by  deed  ;"  and  are  liable  to  seizure  and  sak 
under  execution.      The  effect  of  the   provisions  of  these 
statutes,  consolidated  by  ch.  90,  ss.  5,  11,  have  been  before 
considered,    anil   the  interests    that  are    saleable   there- 
under (a). 
Effect  of  judg-      The  power  to  bind  lands  by  registry  of  theiudfifmentis 

ment  as  a  hen  *  ./        o        ^  j      o 

abolished  by    taken  away  by  24  Vic.  ch.  41.     In  England  such  power 
^^^*®®^"^'- still  continues,  but  when  in  English  cases  and  books  re- 
gistry of  a  judgment  is  referred  to,  it  is  not  registry  in  a 
county  registry  office,  but  registry  as  named  in  the  Im- 
perial Act  in  the  Court  of  Common  Pleas.      The  result  of 
taking  away  the  power  to  bind  such  interest  in  lands  of  a 
judgment  debtor  over  which  he  has  any  disposing  power 
which  he  cc^uld  exercise  of  his  own  sole  authority  is  that 
there  are,  as  above  mentioned,  many  interests  in  lands 
which  are  not  bound  at  all  by  a  judgment,  nor  except  w 
far  as  the  Stilt.   14  &  IT)  Vic,  Con.  Stat.  ch.  90,  extends 
can  they  be  leached  at  law,  at  least  under  an  execntioa 
Equitable  in-       In  equity,  however,  after  execution  issued,  many  intererta 
bcTrea^chctrin  ^^^^^  cannot  bo  reached  at  law  can  be  made  available  to 
equity.  satisfy  the  judgment  creditor  (fe).      Proceedings  however 

must  be  taken  in  e(|uity  during  the  currency  of  the  writ 
(c)  ;  though  if  a  decree  be  obtained  during  the  currency 
the  subsequent  lapse  of  the  writ  will  not  prejudice  (<0- 


(b)  Neute  V.  Duke  of  Mdrlborough,   3  M.  A  C,  407  ;   B«ik  EN. 


(a)  Ante  p.  G5. 

(b)  Neute   V.  Buivc  ui    11^.411  uuruu;^ii,    o   iM..    Ob   vr,    *vi  ;    omum.  *»  — 

America  v.  Matthews,  H  Gi-ant,  486}  Moore  v.  Clark,  11  Grant,  ^J 
Toms  V.  Peck,  12  Gmiit,  :M5  ;  Yale  v.  Totterton,  13  Grant,  302;  W- 
son  V.  Proudfbot,  15  Grant,  103  ;  Gilbert  v.  Jarvis  now  m  appeal  j  l** 
Horaley  v.  Cox,  L.  R.  4  Cha.  App.  92. 

(c)  Wilson  V.  Proudfoot,  supra.  (d)  Yalev.  Totterton, 
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between  parties  seeking  to  enforce  their  claims  in 
lity  on  executions  issued  affecting  the  equitable  in- 
6st  of  the  defendant,  tlic  executions  bind  and  take 
ority  according  to  their  delivery  to  the  sheriff,  and  not 
Mrding  to  the  time  that  any  one  of  them  should  first 
\  a  bill  to  enforce  the  lien  (a).  It  was  before  mention- 
that  probably  the  interest  of  a  cestui  que  trust  if  of  a 
re  and  simple  nature  is  saleable  at  law  under  the  Sta- 
te of  Frauds,  except  in  chattels  (6). 

a)  Moore  v.  Clark,  11  (ifrant,  497,  supra.        (b)  Ante,  p.  315. 

Iliere  are  certain  questions  which  have  been  much  agitated  in  our  Relation  of 
irta,  and  on  which  there  has  been  much  conflict  of  authority  ;  they  execution  to 
jet  of  importance  on  investi<|;ation  of  titles,  but  as  by  lapse  of  time,  registered 
n  registry  of  judgment  has  been  abolished,  they  have  not  the  im- judgment, 
tance  they  heretofore  had,  the  result  of  the  cases  will  be  only  stated  priority,  Ac. 
goyemed  by  the  Statutes  14  &  1.0  Vic.  and  24  Vic. :  1st.  A  writ  re- 
id  back  to  the  registry  of  the  judgment  on  which  it  was  founded,  so 
to  avoid  an  intermediate  execution  or  conveyance  by  the  execution 
»tor,  and  that  before  and  after  the  Stat.  24  Vic.  ch.  41  (Doe  v.  Fan- 
g,  8  Q.  B.  U.  C.  166  ;  Doe  d.  Dempsey  v.  Boulton,  9  Q.  B.  U.  C.  632 ; 
ok  of  Montreal  v.  Thompson,  9  Grant  51,  3  Err.  k  App.  Rep.  239 
C.)  2nd.  If  such  writ  was  not  delivered  to  the  sheriff  within  a  year 
m  entry  of  the  judgment,  it  could  not  relate  back  as  against 
Jther  execution  first  delivered  to  the  sheriff:  and  it  makes  no 
^nce  in  this  whether  the  last  named  execution  was  or  was  not  on 
"Cgistered  judgment,  or  whether  being  on  a  registered  judgment,  it 
s  or  was  not  delivered  to  the  sheriff  within  a  year  from  entry,  and 
>  was  so  both  before  and  after  the  Stat.  24  Vic.  (Rowe  v.  Jarvis,  13 
P.  U.  C ,  495,  and  cases  there  cited  ;  Moffatt  v.  March,  3  Grant, 
*>  overruled).  3rd.  An  execution  on  an  unregistered  judgment  will  take 
>rity  over  a  prior  registered  judgment,  if  no  execution  on  the  registered 
Sinent  have  been  delivered  to  the  sheriff  within  a  year  from  entry  of 
judgment  \  that  is,  a  sale  under  the  execution  will  not  be  subject  to  the 
■taDle  charge  created  by  the  prior  resristered  judgment  (Kerr  v.  Ams- 
»  2  Err.  ft  App.  Rep.  44G).  4  th.  That  for  writs  to  relate  back  to 
••try,  they  must  by 'Stat.  24  Vic.  have  issued  prior  to  1st  September, 
I.  5th.  That  statute  gives  to  a  registered  judgment  no  greater 
!»cy  or  binding  effect  if  theretofore  prejudiced  in  any  way,  as  by  ab- 
ce  of  re-registry  within  three  years  prior  to  the  passing  of  the  act, 
neglect  to  deliver  the  writ  within  a  year,  than  it  haa  before.  6th.  The 
ute  gave  to  no  writ  any  greater  efficacy  than  it  had  before :  thus,  if 
interest  bonnd  by  the  registry  of  judgment  were  an  equitable,  or  other 
•teat,  as  a  mortgagee's,  which  could  only  be  reached  in  equity  and 
•8  law  ander  execution,  the  remedy  of  the  plaintiff  was  still  only  in 
■^ty :  and  so  tar  as  regarded  the  giving  priority  of  writs  according 
^  respective  times  of  registry  of  the  judgments,  it  would  seem  that 
^  law  before  the  act.  7th.  Registry  of  a  judgment  against  personal 
^caontativea  did  not  bind  the  lands  of  the  deceased  (Hamilton  v. 
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How  and  when  How  and  when  the  Jiei^  faciaa  against  lands  may  i«ue, 
issue,  and  the  ^^^  the  effect  of  the  irregularities  in  the  mode  of  pioee- 
effect  of  irre-  ^Qj-g  h^s  now  to  be  considered. 

gnlanties  on 

sale  under  it.  Two  statutes  since  the  Con.  Stat,  bear  on  the  subject, 
and  it  will  be  convenient  to  treat  of  them,  and  the  decisioDs 
under  them  in  their  order. 
Con.  St.  ch.  By  Con.  Stat.  ch.  22,  s.  252,  goods  and  lands  were  not  to 
22,  s.  262.  1^  included  in  the  same  writ,  nor  could  execution  iasoe 
against  lands  till  the  return  of  a  writ  against  goods,  nor 
could  the  sheriff  expose  the  lands  to  sale  within  less  tbtt 
twelve  months  from  the  day  on  which  the  writ  was  deliv- 
ered to  him.  It  was  probably  intended  by  the  Stat  5.  Geo. 
2,  that  lands  and  goods  should  be  included  in  one  writ  (a); 
but  not  only  wajs  that  forbidden  by  the  Con.  Stat,  bat  the 
issuing  and  delivery  to  the  sheriff  of  an  alius  writ  agaisst 
goods,  and  a  concurrent  writ  against  lands  was  held  to  be 
irregular ;  but  it  would  seem  that  if  neither  had  beeo  acted 
on,  either  could  probably  be  abandoned  to  support  proceed- 
ings under  the  other  (6) :  if,  however,  either  have  been 
acted  on,  then  as  against  the  defendant  without  his  consent) 
and  as  against  third  parties  claiming  against  the  other  writ, 
the  proceedings  had  under  the  one  writ  cannot  be  aban- 
doned, so  as  to  support  subsequent  proceedings  under 
the  other  writ  (c).  It  would  seem  that  third  persons 
having  an  interest  in  the  property,  and  being  prejudiced 

(a)  Per  A  Wilson,  J.,  Ontario  Bank  v.  Kerby,  16  C.  P.  U.  C.  42. 
(&)  Ontario  Bank  v.  Kerby,  supra  ;  see  also  cases  next  note, 
(c)  Paton  y.  Ontario  Bank,  12  Grant  366, 13  Grant  107 ;  Ontario  Btok 
y.  Kerby,  supra;  but  see  Ontario  Bank  y.  Muirhead,  24  Q.  B.  U.  C.&€3< 

Beardmore,  7  Grant,  286  }  Bank  of  Montreal  y.  Taylor,  15  C.  P.  U.  C 
107).    There  remains  yet  for  consideration  the  case  of  contest  between  ift 
execution  creditor  on  a  registered  judgment,  and  a  purchaser  from  A* 
execution  debtor.      Judgments  by  9th  Vic  ch.  34,  were  made  to  biii^ 
lands  of  a  judgment  debtor  from  registiy,  and  if  after  registir  Uie  debM^ 
conveyed,  the  grantee  took  subject  to  the  judgment;  bat  tnis  act  ft** 
no  pnority  to  a  judgment  over  a  conveyance  (though  onreffistered)  mm 
the  debtor,  prior  to  the  judgment :   this  was  done  by  13  &  14  Vie.ck« 
63,  Con.  dtat,  ch.  89,  s.  53,  by  which  a  conveyance  jmor  to  the  ji^- 
ment  is  declared  void  against  the  judgment,  if  registered  b^ore  the  coir 
veyance.    The  statute,  it  has  been  held,  only  applies  to  render  Toidi  01^ 
veyances  prior  to  the  judgment,  not  those  9ub$equenif  even  tfo^^ 
the  judgment  were  first  registered  (ThirkoU  v.  Pattenoo.  18  Q* » 
U.C.  76). 


>  &  30  Vic.  Ch.  42,  Sections  5,  6—31  Vic.  Ch.  25.  821 

te  irr^ular  proceedings,  can  apply  against  the  writ  on 
1  they  are  had,  as  for  instance,  a  purchaser  or  mortga- 
i).      As  a  general  rule  also  a  seizure  is  a  satisfaction 
%nto  (6). 
ss.  5  and  G,  of  29  &>  30  Vic.  ch.  42,  no  execution  29  &  80  Vic. 
st  lands  could  issue  to  any  sheriff  till  after  a  return  of  ^  Jj    •  ""' 
i  bona  by  the  same  sheriff,  nor  could  he  make  any 
return  till  the  whole  of  the  goods  in  his  county  were 
isted,  and  the  return  was  to  be  in  the  order  of  priority 
hich  writs  came  into  his  hands.     The  latter  part  of 
enactment  placed  both  the  sheriff  and  a  second  execu- 
creditora  desiring  a  return  with  a  view  to  proceed 
st  lands  in  a  very  difficult  position,  when  the  first 
ition  creditor  insisted  (m  his  right  to  renew  and  to 
no  return  (c), 

3.  252  of  the  Con.  Stat.,  and  ss.  5  and  6  of  29  &  30 
Ji.  42.  were  repealed  by  31  Vic.  ch.  25,  which  is  as 

31  VIC.  CH.  25. 

An  Act  as  to  Executions  against  Goods 

AND  Lands. 

AjBsenced  to  4th  March,  1868. 

lereas,  by  an  Act  passed  in  the  session  of  Parliament  Preamble, 
in  the  tweuty-ninth  and  thirtieth  years  of  Her  Majesty's 
,  chapter  forty-two,  iDtituled  *'  An  Act  to  amend  the  Com- 
JBLW  Procedure  Act  of  Upper  Canada,"  the  principle  is  rccog- 
Df  allowing  persons  who  have  priority  executions  in  regard  to 
,  to  retain  the  same  in  regard  to  lands ;  but  difficulties  exist 
plying  the  said  Act  by  reason  of  its  enactment  that  the 
or  shall  return  writs  against  goods  only  in  the  order  of  pri- 

Paton  V.  Oatario  Bank,  13  Grant,  107, 12  Grant.  366,  s.  c. ;  Ontario 
T,  Eerby,  16  C.  P.  U.  C.  40,  per  A.  Wilson,  J. ;  oat  see  also  Ontario 
r.  Moirhead,  24  Q.  B.  U.  C.  563. 

Chit  Arch.  P.  12th  ed.  681. 

Qleason  v.  Qleason,  4  Pr»c.  Bep.  117. 

41 


322  31  Vic.  Ch.  25. 

ority  in  wbicli  tliey  come  to  his  liauds,  whilst,  neverthelen,  a 
pei'son  having  a  first  execution  against  goods  is  entitled  to  renew 
the  same  indefinitely  without  any  return  thereof :  Therefore,  Her 
Majesty,  by  and  with  the  advice  and  consent  of  the  LegisktWe 
Assembly  of  Ontario,  enacts  as  follows  : 

29  &  80  Vic.        1-  Sections  five  and  six  of  the  said  Act,  and  the  two  hundred 

ch.  42,  88.  6  &  and  fifty-second  section  of  the  Common  Law  Procedure  Act,  are 

6  and  8  252 

C*.  L.  P.  Acr*  l^<5reby  rej)caled  and  the  following  substituted  therefor : 

repealed.  "  Any  person  who  now  is  or   hereafter  may  become  entitle^ 

Writs  against  ^  issue  a  writ  of  execution  against  goods  and  chattels  may,  at  ot 
Lands  may  after  the  time  of  issuing  the  same,  issue  a  writ  of  executioii 
time  as  writs  against  the  lands  and  tenements  of  the  person  liable,  and  deliver 
against  goods,  the  same  to  the  Sheriff  to  whom  the  writ  against  goods  is  direct- 
ed, at  or  after  the  time  of  delivery  to  him  of  the  writ  against 
Proviso :  goods,  and  either  before  or  after  any  return  thereof ;  Provided^ 

lands  not  to  always,  that  the  Sheriff  shall  not  expose  the  lands  for  sale,  or  sell 
a  year.  within  less  than  twelve  months  from  the  day  on  which  the  writ 

against  the  lands  is  delivered  to  him.'' 

No  sale  of  2.  No  sale  shall   be  had  under  any  execution  against  lands 

lands  until  re-  ^^til  after  a  return  of  nidla  bona,  in  whole  or  in  mrt,  with  rcR- 
turn  of  nu/la  .  .  i     .        i  .  , 

hona  against    1>^^  ^  ^^^  execution  agamst  goods  m  the  same  suit  or  matter  by 
goods.  the  same  Sheriff. 

When  nulfa  *^'  ^^  Sheriff  shall  make  any  return  of  nulla  bona,  either  in 

bona  not  to  be  whole  or  in  jmrt,    to   any  writ  against  goods    until  the  whole 
returned 

of  the  goods  of  the  execution  debtor  in  his  county  have  been. 

exhausted. 
If  the  debt  is       4.  If  the  amount  authorized  to  be  made  and  levied  under  th^ 
writ  Vffjdnst*'^  ^^^^  against  goods  be  made  and  levied  thereunder,  the  peraoc*- 
goods,  no  ex-  issuing  the  writ  against  lands  shall  not  be  entitled  to  the  expei 

penses  allow-  thereof,  or  of  any  seizure  or  advertisement  thereunder  :  and 
ed  ngaiust  i  j  ^  ^  > 

IniuU.  return  to  be  made  by  the  Slieriff  to  the  writ  against  lands  shiL 

be  to  the  effect  that  the  amount  has  been  so  made,  and  levied, 
aforesaid. 

WritH  to  have      5.  The  Said  writs  against  lands  and  goods  shall  have  thesanv-' 

mnne  binding  (jj^i.ation  and  binding  effect  as  heretofore,  and  the  law  applicabt 
ettcct  as  here-     '  P  ,  '       ^  '^^      . 

tofore.  heretofore  on  executions  shall  continue  applicable,  except  » 

as  variance  is  requit^ite,  by  reason  of  the  enactments  hereof 


Proviso  to  s.  1.      It  has  been  held  under  the  old  practice  when  writs 

returnable  on  a  day  certain  that  an  alias  Ji  fa.  need  i^ot 
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ve  a  year  between  the  teste  and  the  return  day  (a) ;  and  Cases  wherein 
3refore  under  the  present  practice,  where  the  Ji.  fa.  ^^ni^^^^^ 
211  twelve  months  in  the  sheriff's  hands,  he  can  sell  under  elapse  before 
alias  writ,  without  waiting  for  the  expiry  of  a  further  **  *' 
m  of  twelve  months  (5).     Although   this  decision  was 
or  to  the  Act  of  31  Vic,  it  is  apprehended  that  act  makes 
change,  the  language  being  the  same  as  in  the  former 
,  with  an  inmaterial  exception.     It  would  seem  also  that 
ends  be  acquired  by  a  defendant  pending  the  writ,  sale 
1  be  had  of  them  within  less  than  twelve  months  from 
[uisition,  if  the  time  required  for  due  advertisement  be 
Dwed  (c). 

As  regards  sec.  3  of  31  Vic.  ch.  2o,  the  law  was  much  Section  8. 
that  effect  under  the  Con.  Stat,  even  (il).     Any  person  wbomaycom- 
would  seem,  who  is  interested  in  the  lands  and  preju-  pl«>n  pf  noo- 
"ed  by  non-compliance  with  this  section,  as  for  instance  ^7tJK  '*°^* 
purchaser  or  mortgagee,  might  apply  against  a  Ji.  fa. 
ids  irregular   by   reason   of  non-compliance   with  this 
^ion  (e).      It  is  apprehended  however,  that  non-com-  Effect  of  false 
ince  with  it  would  be  a  mere  irregularity,  and  also  that  H^^J^^^""^^ 
*  return  of  nulla  bona  though  false,  were  bona  fide 
bout  knowledge  by  the  sheriff  or  the  execution  creditor 
there  being  any  goods,  and  after  reasonable  enquiries 
ie,  that  such  return  would  sufficiently  comply  with  the 
it  of  this  section  (/).     Moreover  this  section  as  regards 
effect  on  sec.  2,  would  appear  to  be  merely  directory. 
'he  sheriff  cannot  under  the  writ,  dispossess  the  occu-  Sheriff  cannot 
t  ((/),and  therefore  the  purchaser  may  have  to  bring  eject-  f^ndaJu  **  ^*' 
^t  to  gain  possession.    In  such  an  action,if  it  be  against  the 
irulant  in  the  original  suit,  or  any  one  claiming  under  P°  pu^rchaaer 
t,  subsequent  to  the  delivery  of  the  writ,  the  purchaser,  proof  re- 
H  though  he  were  the  execution  creditor,  need  not  prove  ^^^^  * 

t)  Nickall  V.  Crawford,  Taylor's  Repts.  U.  C.  277. 

'j  Campbell  v.  Delihaniy,  24  Q.  B.  U.  C.  236. 

)  Ruttan  y.  Levisconte,  16  Q.  B.  U.  C  495. 

')  Ontario    Bank    v.  Kerby,  16  C.  P.  U.  C.  35 ;   Ontario    Bank  v. 
*head.  24  Q.  B.  U.  C.  563.  (e)  See  p.  321,  n.  a. 

^)  Ontario  Bank  v.  Eerby,  same  v.  Muirhead,  snpra 

•)  Doe  d.  Ti&ny  v.  Miller,  JO  Q.  B.  U.  C.  per  Bums  J.,  pp.  80,  81 ; 
p.  308. 
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In  ejectment  the  judgment  under  which  the  writ  issued  (a) ;  nor  it  would 
^roof  re-"*''  seem,  the  proceedings  requisite  to  the  validity  d  ihc 
quired.  issuing  the  writ,  as  that  the  ^^. /a.  goods  issued  within  a 

year,  or  that  it  was  returned  "No  goods"  (6);  but  if  thed^ 
fondant  in  the  ejectment  be  a  stranger,  not  claiming  under 
or  in  privity  with  the  execution  defendant,  then  the  judg- 
ment must  be  shewn,  and  the  issuing  and  return  of  the  writ 
How  far  irre-  against  goods  (e).     Even  though  the  judgment  or  the  writs 
fffeorapur-    when    produced    should    be    in^egular,   or   appear  to  be 
chaaer.  improperly  issue<l,  and  such  as  would  have  been  set  aside 

on  proper  motion  for  that  pui-pose,  still  it  would  not  follow 
that  therefore  a  purchaser  would  lose  the  benefit  of  his 
]nirchase ;  in  many  c^ise^  the  purchase  has  been  upheld  un- 
der irregular  proceedings,  whei^e  the  writ  under  which  the 
sale  took  place  was  valid  on  its  face,  and  the  prior  proceed- 
ings, or  the  absence  of  them,  not  such  as  to  make  the  writ 
absolutely  void  (at):  but  in  one  case,  Sir  J.  Robinson,  C. J., 
observed,  "there  may  be  defects  in  a  title  under  a  sheriff's 
sale  which  when  proved  would  not  be  fatal  to  the  title,  if 
a  stranger  had  been  the  purchaser,  but  which  could  be 
urged  with  success  against  the  i^labif iff  in  the /i./a.  ifh« 
became  the  purchjiser,  because  the  irregularities  might  be 
such  h8  he  could  be  clearly  held  responsible  for"  (t):  this 
distinction  however,  did  not  prevail  in  «a  recent  case  (/), 
wherein  the  purchaser  was  both  execution  creditor  and  at- 
torney for  a  co-plain titf,  but  the  dictum  of  the  learned 
Chief  Justice  was  not  refeiTed  to  in  that  ciuse. 


(a)  See  generally  Roe  v.  McNeill,  13  C.  P.  U.  C.  189  ;  remarked  oa 
in  14  C.  P.  U.  C.  424  a  C.  See  aUo  KaUton  v.  Uughsou.  17  C.  P. 
U.  C.  364. 

{h)  Delisle  v.  Dewit,  18  Q.  B.  U.  C.  155  ;  Douglass  v.  Bradionl,^^- 
P.  U.C.  459  J  Mitchell  V.  Greenwood,  3  C.  P,  U.  C,  465. 

(c)  Perry  v.  Piquott,  12  Q.  R  U.  C.  372;  McDonell  v.  Mc[)uoell,9 
Q.  B.  U  C.  259. 

(d)  Doe  d.  Boulton  v.  Fer^usfion,  5  Q.  B.  U.  C.  515  ;  Doe  d.  MeTcn^. 
Meyers,  9Q.  B.  U.  C.  465;.  Doe  d.  S,>aiford  v.  Brown,  3  Q.  B.'U.^*- 
O.  k  90;  Doe  d.  Hasrerman  v.  Strong.  4  Q.  B.  U.  C.  510;  Onteiio 
Bank  V.  Kerby.  16  C.  P.  U.  C.  35;  24  Q.  B.  U.  C.  563;  Fields  v.  Li»iif 
stODy  17  C.  P.  r.  C.  15 :  Paterson  v.  Todd,  24  Q.  B.  U  r.  296,  in  whirt 
cues  see  also  what  are  irregularities. 

(e)  Delisls  ▼.  Dewitt,  18  Q.  B.  U.  C.  158. 
(/)  Paterson  v.  Todd,  24  Q.  B.  U.  C.  301. 
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Imeudment  of  merely  irregular  proceedings  can  be  had,  Amendment, 
n  after  error  brought,  on  sale  and  conveyance  by  the 
friff  (a). 

U  regards  those  proceedings  within  the  cognizance  of  Reoitala  in 
sheriff,  as  the  time  of  delivery  of  the  writ  to  him,  the  ^^^^^  y.'^^ 
mre,  and  sale,  the  statement  in  his  deed,  of  conveyance  cTidence  of 
he  purchaser  in  relation  to  such  matters  is  prirme  facie  ^^^ 
ience  (6) :  but  a  misrecital  in  the  conveyance  as  to  facts, 
ich  if  they  had  happened  only  as  recited,  would  invali- 
e  the  sale,  does  not  necessarily  preclude  the  grantee  from 
wing  the  truth,  and  from  supporting  the  sale  by  evidence 
trary  to  the  deed  :    thus,  where  the  sheriff  mis-recited 
t  by  a  ven  ex  he  had  seized,  it  was  held  that  evidence 
^ht  be  given  that  in  fact  the  seizure  was  made  under  the 
njifa  (c). 

lenewal  of  writs  under  sec.  249  of  the  C.  L.  P.  Act  could  Renewnl. 
y  take  place  once  ((t).     This  was  remedied  by  sec.  2  of 
Vic.  ch.   13,  which  is  prospective  only  in  its  effect,  at  27  Vic.  ch.  18, 
it  as  regards  that  section  (e).      A  lapse  of  fifteen  days  • 
ween  the  receipt  of  the  writ  by  the  attorney  for  the  pur- 
ie  of  renewal,  and  its  re-delivery  to  the  sheriff  renewed, 
i  been  held  not  to  amount  t<o  an  abandonment  of  prior 
ht  under  the  writ,  though  a  year  had  expired  between 
i  issuing  the  writ  and  the  re-delivery  to  the  sheriff  after 
lewal  (/ ). 

Expiry  of  the  writ  takes  place  on  the  day  next  after  Expirj. 
it  of  issuing  in  the  ensuing  year  ((/), 

If  nothing  be  done  by  way  of  seizure  or  advertisement  Seizure  be- 
ring  the  currency  of  the  writ,  a  sale  under  it  will  be  [^^[e'Jf^eTex-' 
id  (A),  but  if  the  sheriff  have  commenced  the  execution  piry. 

a)  Doe  d.  Elmalev  v.  McKenzie,  9  Q.  B.  U.  C.  559 ;  Helm  v.  Cros- 
,  17  C.  P.  U.  a  156.  Con.  St.  ch.  22,  s.  222,  C.  L.  P.  Act,  Ch.  Arch. 
.  12  ed.  p.  642.  {b)  Mitchell  v.  Greenwood,  3  C.  P.  U.  C.  465. 

[c)  Roe  V.  McNeil  14  C.  P.  U.  C.  424. 

[d)  Miller  v.  Beaver  ABsociation,  14  C.  P.  U.  C.  399. 
[t)  Miller  y.  Beaver  Association,  supra. 

;/)  Meneillj  v.  McKenzie,  3  Err.  &  App.  Rep^  209. 

{g)  Bank  of  Montreal  v.  Taylor,  15  C.  P.  U.  C.  107. 

(A)  Doe  d.  Greenshields  v.  Garrow,  5  Q.  B.  U.  C.  237  j  Gardiner  v. 
loiiy  2  Err.  &  2  App.  Rep.  188. 
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Ven  ex.,  when  of  the  writ  during  its  currency,  as  by  advertisement,  even 

required.        though  only  under  another  writ,  then  a  sale  may  be  had 

under  it  after  it  has  expired  (a) ;  nor  is  there  any  necearity 

in  such  case  for  a  I'en  ex,  which  is  only  requisite  to  compel 

the  sherift'  to  sell,  and  as  his  warrant  for  bo  doing,  for  he 

would  not  be  justified  to  in  selling  under  nfifa  at  a  great 

sacrifice. 

Seiiare,  what      An  advertisement  in  the  Grozette  or  seizure  under  one  writ 

'*•  is  a  seizure  under  all  writs  then  in  the  sherifTs  hands  (5). 

What  constitutes  a  seizure  or  inception  of  execution  apait 
from  advertising  in  the  Gazette  is  by  no  means  clear,  esped- 
ally  since  a  recent  decision  (c).  It  had  been  considered  that 
the  fact  of  the  sheriff  going  to  the  defendant  (then  reddiDg 
on  the  lands  in  (question)  and  a.sking  him  for  a  list  of  the 
lands  to  be  sold  under  execution,  and  receiving  the  informa- 
tion which  did  not  include  the  lands  in  question,  which  the 
sheriff  wjus  aware  belonged  to  the  defendant,  and  which  he 
aflerwaixis  ofi*  the  land  ad<led  to  the  list  himself,  was  suffi- 
cient l.>eforo  the  C.  L.  P.  Act  (<Z).  In  those  cases  also  are 
dicta  that  an  advertisement  or  other  acts  would  be  sofficienti 
and  if  that  be  law  which  was  so  considered  in  those  cases, 
then  on  principle,  and  in  reason  it  would  seem  that  aa  ad- 
vertisement in  a  local  paper  only  would  be  sufficient,  as 
being  an  act  of  greater  notoriety  than  what  was  deemed 
sufficient  in  thase  cases,  or  than  an  advertisement  in  the 
Gazette.  It  is  somewhat  remarkable  therefor  that  it  sbooM 
have  IxH^n  held  that  an  advertisement  in  a  local  paper 
wn.s  not  sufficient  (e),  and  that  such  decision  should 
have  been  Vuiseil  on  a  cnse  (/)  as  ha^'ing  decided  the 
question,  which  would  appear  to  have  decided  merely  that 

(d)  Doe  d.  Campbell  v.  Hamiltoiu  E.  T.,  3  Vic.  R.  &  H.  Dig.  4(^ i 
ramphell  v.  Clench.  1  Q.  B.  U.  C.  267  :  Doe  d.  Miller  t.  Tiffiuij,5Q.& 
I  • .  C.  79  ;  Doe  d.  Tiffanv  v.  Miliar,  10  Q.  B.  U.  C.  65 :  Uowe  t.  Jirrii, 
13  C.  r.  IT.  C.  4y5 ;  Hall  v.  Goslee,  15  C.  P.  U.  C.  101. 

(h)  Hall  V.  Goslee,  supra.        ic)  HazliU  t.  Hall,  24  Q.  B.  U. C 48i 

{d)  Doe  d.  Miller  v.  TifllknT;  Doe  d.  TiflTanT  v.  Miller,  anpra.SQ'l^ 
U.  C.  426,  S,  C. ;  see  also,  fiouglasa  v.  Bradfordy  3  C.  P.  U.  C.  451 

[f]  Hazlitt  V.  Hall,  supra.  • 

(/)  Bank  of  Montreal  v.  Monro,  23  Q.  B.  U.  C.  414. 
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stayed  writ  had  last  pri(jrity.       Tliu  C.  L.  P.  Act,  Con.  Con.  Stat.  c. 

at  ch.  22,  8.  268,  does  not  enact  that  what  was  suffi-  ?^  ^L^^^* " 
'  '  ^  to  seizon. 

mt  before  the  act  should  not  Ije  sufficient  thereafter, 
>r  that  advertisements  in  the  Gazette  should  alone  be  suf- 
aent ;  it  provides  by  sec.  268 : 

368.  The  advertisement  Id  the  OfiiciHl  Gazette  of  any  lands  for 
le  under  a  Writ  of  Execution,  during  the  currency  of  the  Writ, 
Ting  some  reasonable  definite  description  of  the  land  in  such 
^ertifcement)  shall  be  deemed  a  sufficient  commencement  of  the 
ecntion  to  enable  the  same  to  be  completed  by  a  sale  and  con- 
fance  of  the  lands  after  the  Writ  has  become  returnable.  19 
c  43,  8.  188. 

Since  the  decision  above  referred  to  it  may  be  doubtful 
aether  an  actual  taking  and  continuing  of  possession,  or 
^thing  short  of  advertisement  in  the  Gazette  would  suf- 

By  sec.  269,  if  a  sheriff  vacate  his  office  before  sale,  his  Sec.  269,  sher- 
Xiessor  is  to  proceed  on  the  writ,  but  if  after  sale,  then  ^^•^^^'^K 
i  old  sheriff  may  execute  a  conveyance  of  any  lands  sold 

him  while  in  office  (a).      Prior  to  this  enactment,  if  a 
sriff  had  commenced  the  execution   of  a   writ,  as  by 
zure  or  advertisement,  and  then  gone  out  of  office,  he 
lid  notwithstanding  have  pi'oeeeded  to  a  sale,  and  have 
Bcuted  the  conveyance  to  the  purchaser,  and  this  even 
>ugh  he  might  have  left  office  for  some  time  (6). 
A  sale  by  the  sheriff  is  within  the  Statute  of  Frauds,  Sale  within 
d  therefore  a  conveyance  is   requisite  as  required  by  ^^^^^  **' 
it  statute,  and  it  shouhl  bo  under  the  hand  and  seal 

office  of  the  sheriff  (c). 

So  also  a  conveyance  from  the  sheriff,  was  within  the  »nd  Registrj 
tnaolidated   Registry  Act,  and  could  by  priority  of  re- 
fa)  Miller  v.  Stitt,  17  C.  P.  U.  C.  559. 

'6)  Per  Draper,  J.,  in  Bumham  v.  Daly,  1 1  Q.  B.  U.  C.  21)  j  Camp- 
il  T.  Clench,  1  Q.  B.  U.  C.  267  ;  Doe  d,  Campbell  v.  Hamilton,  E.  T. 
iTic,  R.  &  H.  Dig.  403. 

\C)  Per  Buma,  J.,  Doe  d.  Tiffany  v.  Miller,  1 0  Q.  B.  U.  C.  81  j  Witham 
9butli,  5  Grant  203 :  Doe  d.  Hughes  v.  Jones,  9  M.  &  W.  372  ;  Mingaye 
Oorbctt,  14  C.  P.  U.  C.  667. 
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Sheriff's  sale  gistry  both  defeat  a  prior  conveyance  unregistered,  and 
try^Act^*^*  be  defeated  by  a  subsequent  conveyance  first  registered; 
thus,  under  the  former  Consolidated  Registry  Act,  if  a 
person  should  have  bought  from  another,  and  have  omitted  to 
register  the  conveyance,  and  the  land  should  have  been 
sold  to  a  bona  fide  purchaser  under  an  execution  against 
the  vendor,  and  such  purchaser  should  have  registered  the 
conveyance  from  the  sheriff,  he  would  gain  priority  over 
the  former  unregistered  conveyance  (a).  Should  the  pur- 
chaser from  the  bherifi'  have  omitted  to  i-egister  the 
conveyance  to  him,  and  the  execution  debtor  cod- 
veyed  to  another  after  the  execution  of  the  conveyance 
from  the  sherifi',  such  latter  conveyance  would  have  been  post- 
poned, if  the  person  buying  from  the  execution  debtor  first 
registered  (6)  :  but  it  would  seem  that  if  such  latter  con- 
veyance were  before  the  execution  of  the  deed  from  the 
sheriff,  and  after  the  delivery  of  the  wiit,  it  would  not, 
though  registered  first,  have  taken  priority  over  the  sheriffs 
deed :  thus  in  one  case  a  purchaser  bought  at  sheriflTs  sale 
under  execution,  in  1843,  but  the  sheriff  did  not  execute 
the  conveyance  till  1853;  in  1852  the  execution  debt(^ 
conveyed  to  a  second  purchaser,  who  registered,  and  in- 
sisted on  priority  under  the  Registry  Act ;  but  it  was  held 
that  the  act  did  not  apply  in  such  case  to  enable  a  purchaser 
who  became  such  after  the  sale  by  the  sheriff,  and  before 
the  conveyance  from  him  to  defeat  such  conveyance  or  sale, 
that  the  lapse  of  a  day  between  the  sale  and  conveyance 
would  not  enable  a  purchaser  from  the  debtor  to  defeat  the 
sherifi'^s  sale,  so  neither  would  a  lapse  of  ten  years ;  the 
slieriff 's  deed  related  back,  and  the  wording  of  the  R^tiy 
Act  was  referred  to,  as  enabling  subsequent  deeds  to  defeat 
prior  deeds,  not  prior  deeds  to  defeat  subsequent  ones,  whid» 
latter  was  what  the  purchaser  was  contending  for  (c). 

(a)  Doe  d.   Brennan  v.  O'Neill,  4  Q.  B.  U.  C.  8  j    Waters  v.  SkA     ' 
2  Grant,  467 ;  Doe  d.  Hughes  v.  Jones,  9  M.  &  W.  377,  per  Aldenwn,*! 
Thirkell  v.  Patereon,  18  Q.  B.  U.  C.  75. 

(6)  Per  Draper,  C.  J.,  Bruyers  v.  Knox,  8  C.  P.  U.  C.  624:  D**** 
Hoghes  y.  Jones,  9  M.  &  W.  377,  per  Alderson,  B. 

(c)  Bumham  v.  Daly,  11  Q.  B.  U.  C.  211. 
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of  the  present  Registry  Act  Jon  the  subject, 
!i.  20,  ss.  58,  59,  are  as  follows : 

ny  deed  made  by  a  sheriff  or  other  officer  for  arrears  of 

1  be  registered  within  eighteen  months  aiter  the  sale 

leriff  or  other  officer ;  and  all  deeds  of  lands  sold  under  CooTejanee 

aed  from  any  of  the  courts  of  law  or  equity  in  Ontario,  JxJJ,urton°to' 

^^istered  within  six  months  after  the  sale  of  such  lands,  be  registered 

the  parties  respectively  claiming  under  any  of  such  sales,  ^*^^?  'i* 

)e  deemed  to  have  preserved  their  priority  as  against  a  sale. 

in  good  faith  who  may  have  registered  his  deed  prior  to 

ation  of  such  deed  from  the  sheriff  or  other  officer. 

deeds  for  lands  sold  for  taxes,  or  under  process  of  law  if  sale  before 
passing  of  this  act,  shall  be  registered  within  one  year  Jeristered 
passing  of  this  act,  otherwise  the  parties  respectively  within  a  jear 
inder  any  such  sales  shall   not  be  deemed  to  have  pre-  j    ™  *^  P**"" 
ir  priority  as  against  a  purchaser  in  good  faith  who  may 
ired  priority  of  registration. 

chaser  having  notice  of  a  prior  sale  would  not,  it  Purchaier 
ended,  be  a  purchaser  in  good  faith  within  the  rot^r?twr 
of  these  sections,  and  thus  the  first  unregistered  ^^  ^^ 
would  not  require  the  aid  of  a  court  of  equity  to 
B[ainst  the  registered  conveyance. 

to  the  act  of  13  &  14  Vic.  ch.  63,  an  unregistered  Sec.  69,  does 
ice  was  not  liable  to  be  defeated  by  a  registered  j^^^^'J' ^^* 
ice    unless  the  title  were  a  registered  title  (a) ;  the  old  law 
unregistered  conveyance  from  the  sheriff  would  defeated^*** 
re  that  act  have  been  defeated  by  a  subsequent 
ice  from  the  former  owner  first  registered,  unless 
uveyance   of  the  land  had  theretofore    been    on 
Section  59  has  no  express  exception  in  it  to 
t  law  as  it  stood  prior  to  13  &  14  Vic. 

certain  circumstances,  as  misconduct  of  the  sheriff  Sale  and  ood- 
a  sale  and  conveyance  by  him  may  be  set  aside  ^^^^i^  ^  v^ 
.tever  power  a  court  of  common  law  might  have  set  aside. 


ij  y.  JordaDy  6  Grant  467. 

HU  y.  McGIashan,  6  Grant,  324. 
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830  As  TO  SETTING  ASIDE  A  SALE. 

Sale  and  con-  in  such  a  case  (a),  still  relief  can  be  had  more  completely  h 

be^se^^^asidef  ^^^^7  (^)  •  ^  court  of  common  law  from  which  the  execa- 
tion  has  issued  has  power  at  least  to  stay  the  conveyance 
afler  sale ;  but  on  motion  for  such  purpose,  the  purchaser 
as  well  as  the  sherifi*  should  be  called  on  to  shew  ciiua 
In  many  cases  wherein  the  sheriff  and  execution  orediiar 
has  shewn  a  disregard  of  the  interest  of  the  defendant^ 
whose  estate   has  consequently  been  sold  at  a  sacrifioe, 
courts  of  equity  have  interfered.    Where  the  sheriff  ofli»«d 
for  sale  the  interest  of  the  debtor  in  certain  lands,  whaterer 
it  might  be.  not  stating  what  it  was,  although  the  means 
for  ascertaining  were  convenient,  and  it  was  actually  known 
to  the  execution  creditor  and  partially  known  to  the  sheriff, 
the  sale  which  was  at  an  under  value  was  set  aside  (c).   A 
couH  of  equity  will  also  decline  its  assistance,  as  against 
fraudulent  conveyances,  in  support  of  the  claim  of  an  exfr 
cution  creditor,  a  purchaser  at  sherifTs  sale  at  much  less 
than  the  value,  though  the  price  was  lessened  by  the  exe- 
cution defendant  having  made  the  conveyance  to  defeat  the 
,    the  execution,  and  by  its  being  oustanding;  the  pn^ 
course  being  for  the  creditor  to  apply  to  the  court  before 
sale  (cZ).     But  in  such  case  the  sheriffs  deed  is  not  void, 
and  the  estate  would  pass  at  law  (e). 

Where  land  is  sold  under  a  ven.  ex,  mere  inadequacy  rf 
price  is  not  sufficient  gi'ound  to  avoid  the  sale  (/). 
Eflfect  of  stay-      If  on  or  after  the  delivery  of  the  writ  to  the  sheriff,  he 
ing  the  execu-  ^^  instructed  to  wait,  or  not  to  proceed  till  another  writ 

should  come  to  his  hands,  then  the  writ  is  not  deemed  asin    , 

(a)  See  Bank  U.  C.  v.  Miller,  Hil.  Term  8  Vic^  R.  ft  H.  Dtf.  404; 
McGillis  V.  McDonald,  Easter  Term,  3  Vic,  R.  &  H.  Dig.  404;  Mtve 
V.  Corbett,  18  Q.  B.  U.  C.  511,  614,  per  RobiDSon,  C.  J. 

{b)  McGill  ▼.  McQiashan,  6  Grant,  324 ;  Campbell  v.  Smith,  10  Otaot, 
206.  ,. 

(c)  Fitzgibbon  t.  Duggan,  11  Grant,  188.  See  alao  Jones  t.  Joaei}  1^ 
Grant,  40  ;  Bebee  v.  Be^r,  6  More  Indian  appeals,  610 ;  Palmer'icii^ 
4  Rep.  74,  and  remarks  m  the  chapter  on  mortgages  as  to  sale  of  ^ 
ties  of  redemption  by  the  sheriff,  and  McDonsId  r.  Cameron,  130ftffr 
84,  in  whick  latter  case  the  whole  matter  of  a  sheriff's  dnty  on  ■!*  * 
considered.  • 

{d)  Kerr  v.  Bain,  11  Grant,  423 ;  Chalmers  v.  Piggott,  11  GrsA^IS) 
Wilson  V.  Shier,  6  Grant,  680;  Malloch  v.  P!i:ii\'ctt,  9  Grant,  6^ 

{e)  Per  Esten,  V.  C,  Malloch  v.  Piunkett,  supra. 

(  /*)  Laing  v.  Matthews,  14  Grant,  36. 
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be  sheriff's  hands  to  be  executed,  and  is  liable  to  be  post- 
<med  to  any  subsequent  writ  delivered  to  him  (a). 

So  also  great  delay  unexplained  in  execution  of  a  writ  Delaj  in  eze- 
rhich  might  have  been  executed  is  evidence  from  which  a  *"*"*«5* 
uiy  may  infer  a  stay,  or  a  fraudulent  connivance  with  the 
lefendant  sufficient  to  postpone  the  writ  to  one  subsequent 
6).    A  delay  however,  of  fifteen  days  in  re-delivery  to  tlie 
heriff  of  a  writ  taken  to  be  renewed  will  not  be  sufficient      « 
o  postpone  the  writ,  though  before  re-delivery  a  year  has 
spired  from  the  issuing  (o). 

There  is  a  very  general  impression,  among  sheriffs  at  Sheriff's  datj 
east»  that  no  duty  is  cast  on  them  by  law  on  delivery  of  a  *?™*^*}°*i?'" 

.  .         ,       /  ,  ...  .  "^    ,        "M  for  lands. 

mi  against  lands,  to  make  any  mquines  or  ascertain  what 
ands  are  liable  to  satisfy  the  writ;  and  that  at  any  rate 
hey  can  relieve  themselves  from  any  responsibility  in  that 
aspect  by  asking  the  creditor  or  his  attorney  to  point  out 
mds.  It  is  conceived  that  such  is  not  the  law ;  on  the 
>ntrary,  it  has  been  decided  that  sheriffs  are  not  relieved 
"om  making  reasonable  enquiries,  and  that  "  if  sufficient 
vidence  is  given  to  shew  that  the  sheriff  bad  notice,  though 
ot  coming  from  the  execution  creditor,  that  the  debtor 
ad  lands  liable  to  be  taken  in  execution,  or  even  to  put  him 
n  enquiry,  when  by  reasonable  diligence  he  might  ascer- 
un  the  same  fact,  that  the  plaintiff  has  done  enough  to 
ustain  that  part  of  his  case"  on  an  action  by  him  against 
he  sheriff  for  not  levying,  and  a  false  return  of 'no  lands' (d). 

Writ  of  extent  at  »uit  of  the  Crown,     Prior  to  14  &  15  Prior  to  Con. 
^ic.  ch.  9,  Con.  Stat.  ch.  o,  debts  by  bond  to  the  Crown,  if  f^^of  Crown 
aken  pursuant  to  33  Hen.  8,  ch.  39,  bound  the  lands  of  the  (bond)  debt- 
ebtor,  from  the  time  of  the  instrument:  thus,  if  a  bond  f"m°da^of 
rere  given  to  the  Crown,  to  secure  the  faithful  performance  the  bond. 
f  an  office,  the  lands  were  bound  from  the  date  of  the  bondi 
van  though  no  default  should  happen  till  many  years 


(a)  Foster  v.  Sroitb,  13  Q.  B.  U.  C.  243 ;  Bank  v.  Munro,  23  Q.  B.  U. 
.  414 ;  Trust  and  Loan  Co.  v.  Cuthbert,  13  (xrant,  412. 

(6)  Kerr  et  al.  v.  Kinsey,  16  C.  P.  U.  C.  631. 

(C)  Meiieilly  v.  McKoiizie  3  Err.  k  App.  Rep.  209. 

ifi  Uutchin-s  V.  Ruttan,  6  C,  P,  U,  C,  462. 
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Simple  ooD- 
traot  debts.  &r 


Bj  18  Elii. 
oh.  4,  lands 
of  Crown 
aoGountauts 
boaod. 


Personaltjr. 


afterwards,  and  though  the  debtor  had  aliened  his  landB  to 
a  purchaser  before  default. 

Simple  contract  debts,  and  specialty  debts  not  wiUuntbe 
Statute  of  Hen.  8,  do  not  seem  to  have  bound  the  debtort 
lands  at  common  law,  before  they  were  recorded  on  a  com- 
mission for  that  purpose,  unless  they  were  dtieframhMm 
public  officers  and  accountants  of  the  Crown,  in  which  case 
they  seem  to  have  always  bound  the  lands  from  the  time 
the  debt  accrued.     By  the  Stat  13  Eliz.  ch.  4,  all  lands 
which  the  class  of  persons  therein  named  should  have  wliiki 
they  remained  accountable  to  the  Crown  were  bound  from 
the  time  they  first  entered  ofHce  or  became  accountable,  and 
not  merely  from  the  time  when  the  debt  should  accme  to 
the  Crown,  provided  their  receipts  exceeded  three  hundred 
pounds  sterling.      Personal  estate,  including  chattels  real, 
wa8  as  against  bona  fide  purchasers  bound  however  only 
from  commencement  of  process,  both  as  to  Crown  iiccountr 
antvs   and    specialty    debtors  (a).      In  case  therefore,  of 
debtors  on  bond  to  the  Crown,  as  also  of  that  class  of  per- 
si>ns  within  the  Statute  of  Elizabeth,  if  they  should,  after 
the  obligation  in  the  one  case,  or  after  entering  office  or 
Ixvoming  accountable  in  the  other,  alien  their  lands,  and 
twenty  years  should  elapse  during  which  the  lands  should 
have  gone  through  many  hands,  and  then  default  ahould  be 
maile  to  the  Crown  in  accounting  or  otherwise,  the  Crown 
can  avoid  all  mesne  conveyances  and  incumbrances  by  ^ 
pnxH»ss  of  extent  (h). 

There  were  frequently  great  difficulties  in  ascertaining 
whether  a  vendor  was  in  the  position  of  having  his  landH 
Knmd  to  the  Crown,  and  therefore  by  Stat  14  &  15  Vic. 
oh.  9.  Con.  Stat.  ch.  5,  it  was  enacted  as  follows : 


^a>i*.  Rep*  ITl. 

A )  As  to  Crown  debit  tee  5  Jarm.  ConTer.  br  Sweet,  pp.  64  £  79; 
r^uiler  Oo.  LitL  209  a,  IS  ed ;  Sbelfbrd  Stan.'?  ed.  596  note;  Vaitii 
extent. 
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CON.  STAT.  CH.  5. 

ICT  RESPECTING    THE    REGISTRATION  OF    DeEDS  AND 

Instruments  creating  Debts  to  the  Crown. 

r  Majesty,    by   and  with  the  advice  and  oonsent  of  the  By  Con.  St«t. 
Uitive  Council  and  Assembly  of  Canada,  enacts  as  follows  :  ®**  ^^ Vfa  hLad' 
No  deed,  bond,  contract  or  instrument,  under  seal,  or  of  only  from 
I,  whereby  any  debt,  obligation  or  duty  is  incurred  or  created  q^  ^  "* 
er  Majesty,  shall  be  valid  or  sufficient  to  charge  or  effect 
inds  or  any  interest  in  lands,  of  the  person  executing  the 
or  eff*ected  thereby,  as  against  any  subsequent  purchaser  or 
jagee  for  valuable  consideration  of  the  same  lands  from  such 
Q,  or  against   any  subsequent  registered  judgment  on  the 
lands  against  such  person,  unless  a  copy  of  such  deed,  bond, 
act  or  other  instrument,  certified  by  the  proper  Officer  having 
ustody  of  the  same,  had  been  registered  in  the  office  of  the 
:  of  the  Court  of  Queen^s  Bench  in  Toronto,  before  the  execu- 
of  the  deed,  conveyance  or  agreement  of  such  subsequent 
uiAer  or  mortagee,  or  the  registry  of  such  subsequent  judg- 
.     U,  15  V.  c  9,  8.  1. 

Uljon  production  to  such  Clerk  of  a  copy  of  any  such  deed.  How  regia- 
oontract  or  other  instrument  so  certified  as  aforesaid,  he  t«r«d,  and 
enter  and  register  the  same  in  a  book  to  be  kept  by  him  for 
purpose,  and  after  such  registry  all  the  lands  of  the  person 
iting  such  deed,  bond,  contract  or  other  instrument,  shall  be 
i  and  charged  thei*eby.     14,  15  V.  c  9,  s.  2. 

The  Crovemor  in  Council  may  order  that  all  or  any  lands  The  QoTemor 
1  by  such  deed,  bond,  contract  or  other  instrument,  shall  be  ™*^  release. 
«d  from  the  charge  created  thereby,  and  uix)n  the  production 
;h  order  certified  by  the  President  or  Clerk  of  the  Executive 
cil,  the  Clerk  of  the  Court  of  Queen's  Bench  shall  enter 
egister  the  same  in  the  said  book  as  a  release  of  the  lands 
ioned  in  the  order,  whereupon  the  lands  shall  be  released 
dingly.     14,  15  V.  c.  9,  s.  3. 

The  Clerk  of  the  Court  of  Queen's  Bench  shall  be  entitled 
mand  from  the  person  producing  the  same  for  registry,  the 
of  One  Dollar,  to  be  paid  to  the  fee  fund  in  the  same  man- 
s  other  fees  are  paid  to  such  fund.     14,  15  Y.  c.  9,  s.  4. 

3  the  act  speaks  of  registered  judgment  creditors,  and  Jadgments 
^tration  of  judgments  is  now  abolished,  and  a  mere  ^^o'^i^hins.l 
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judgment  is  no  lien  on  lands  (a),  it  would  seem  thfti,  in 
favor  of  the  Crown,  the  first  section  at  least  will  not  apply 
for  the  benefit  of  judgment  creditora 
Howfarunre-      Another  question   may   also  arise  under  sec  2,  vii, 
bind^e^obli*  ^^®^^®^  ®^  unregistered  instrument  has  any  binding  effect 
gor,  his  heirs  even  against  the  debtor  and  his  heirs  or  devisees,  orpenons 
ToloDtoera^or  claiming  under  or  through  him  as  volunteers  or  purchtten 
parohasers     under  execution.     The  original  act  may  be  looked  at  to 
tion/  ***^'*"  guide  in  the  construction  of  the  statute  which  consolidateB 
it  ( 6),  but  if  there  be  a  variance  between  the  two  the  lat- 
ter will  prevail  (c).     The  title  of  the  original  act  is  "An 
act  to  com/pel  the  registration  of  deeds  and  instromenks 
creating  debts  to  the  Crown ;"  the  preamble  is,  "  whoreas 
it  is  desirable  that  all  deeds  and  instruments  under  seat  or 
of  record,  whei*eby  any  debt,  duty  or  oUigation  has  been 
or  may  be  created  to  Her  Majesty  or  her  sucoessoni  ahali 
be  registered  in  manner  hereafter  provided,  in  ardtr  to 
bind  the  land  of  the  parties  executing  or  affected  iherAy!' 
This  language,  coupled  with  the  hct  that  the  latter  part  of 
sec.  2  would  be  quite  useless  unless  unregistered  inatni- 
ments  be  held  not  to  be  binding,  affords  strong  aigament 
in  favor  of  that  view. 
This  act  do€8      In  one  respect  perhaps,  the  act  hardly  affords  suffida&t 
those  whose    information  to  purchasers,  because  it  only  relates  to  ioatini- 
lands  are       ments  of  which  a  copy  can  be  registered,  and  as  above 

bound  vtrtui4  ^•^  i         i       -■  i       l 

ojfien:  as  the  mentioned,  there  are  persons  whose  lands  are  boand,thoiiigh 

Imp*  Mt'2'&  8  ^^^y  ^^y  ^^^  ^^^^  given  any  instruments,  via.,  those  fdwae 

Vic.  oh.  11, 8.  lands  are  bound  under  the  Stat.  Eliz.  virtute  oMeii,  ud 

*   ***''  those  who  may  owe  debts  on  simple  contract,  if  they  "wm 

known  public  officers  or  accountants  to  the  Crown. 
The  Imperial  Statute  2  &  3  Vic.  ch.  11,  s.  8,  expready 

provides  in  reference  to  the  Stat.  13  Eliz.,  that  the  name 

abode,  title,  &;c.,  name  of  the  office,  and  time  of  aooeptanoe 

shall  be  registered. 
29  Vie.  ch.  28,      By  the  Act  of  29  Vic.  ch.  28,  s.  28,  before  treated  of,  the 
8.  28,  as  to     Crown  has  no  priority  on  administration  of  assets. 

assets*  - 


(a)  Ante  p.  312. 

(6)  Bank  of  Upper  Canada  v.  Brough,  2  Err.  ft  A  pp.  RejK  lOlf  f 
Draper,  C.  J.j  {c)  Coo.  Stat.  ch.  1,  a.  9. 
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ilnally,  bonds,   covenants,  or  other   securities  to  the  Crown  \i%ua 
Jtown,  entered  into  after  15th  August,  1866,  have  no  JJTd!^^ 
teater  effect  than  between  subjects  by  Stat.  29  &  30  Vic. 
h.  i3,  which  is  as  follows  : 

VIC.  29  A  30,  CH.  43. 

is  Act  to  amend  the  Law  of  Upper  Canada  relating 

TO  Crown  Debtors. 

Assented  to  15th  August,  1866. 
Whereas  hj  law  iu  Upper  Canada,  the  property  real  and  per-  preamble. 
Mial,  of  any  person  entering  into  any  bond  or  covenant  or  being 
idebted  to  the  Crown,  is  bound  by  such  bond  or  covenant  from 
m  date  thereof,  and  from  the  incurring  of  such  debt;  and 
hereas  it  is  desirable  that  such  bonds,  covenants  and  debts  made 
'  due  by  a  subject  to  the  Crown,  should  be  placed  on  the  same 
oting  as  if  they  were  made  or  due  from  a  subject  to  a  subject 
berefore.  Her  Majesty,  by  and  with  the  advice  and  consent  of 
a  Legislative  Council  and  Assembly  of  Canada,  enacts  as  follows  : 

1.  No  bond,  covenant,  or  other  security,  hereafter  to  be  made  ^^^  ^e.  to 
'  entered  into  by  any  person  to  Her  Majesty,  her  heirs  or  sue-  the  Crown  to 
sK>n^  or  to  any  ])er8on  on  behalf  of  or  in  trust  for  Her  Majesty,  «r^™l/  ^ 
sr  heirs  or  successors,  shall  bind  the  real  or  personal  property  would  be 
'such  person  so  making  and  entering  into  such  bond,  covenant,  l>o'>nd  in  other 
>  other  security,  to  any  further,  other  or  greater  extent  than  if 

ifih  bond,  covenant,  or  other  security,  had  been  made  or  entered 
to  between  subject  and  subject  of  Her  Majesty. 

2.  The  real  or  personal  property  of  any  debtor  to  Her  Majesty,  Property  of 
sr  heirs  or  successors,  or  to  any  person  in  trust  for  or  on  behalf  Crown  debt- 

'  Her  Majesty,  her  heirs  or  successors,  for  any  debt  hereafler  ^g  {f  ^^^  |^  { 
•ntracted,  shall  be  bound  only  to  the  same  extent,  and  in  the  tubjeet. 
me  manner  as  the  real  or  personal  property  of  any  debtor  where 
debt  is  due  from  a  subject  of  Her  Majesty. 

3.  The  statute  chapter  five  of  the  Consolidated  Statutes  for  Oap.  6  of  Con. 
pper  Canada,  shall  be  and  the  same  is  hereby  repealed,  except  8^^*  U.  C. 

to  such  secunties  as  are  mentioned  in  the  first  section  of  that     ^^^  * 
fttute,  which  had  been  made  or  entered  into  before  the  passing  Exception. 
this  act. 

This  act,  by  section  2  probably,  would  extend  to  those 
hpae  lands  are,  as  above  mentioned  bound  wrtiUe  offijoii 
ndor  the  act  of  13  Eliz. 


MOBTGAOIS. 


STATUTES. 

God.  Stat.  c.  18,  a.  10,  and  the  English  'Bankrnpcty  Acts  as 

reputed  ownership. 
«<  c.  22,  as.  257,  258, 259,  260  as  to  sale  under  exeeat 

of  the  equity  of  redemption. 
<<  c.  22,  8.  261 — Seizure  of  mortgage  under  execntioo 

(4  c.  73— Right  of  married  woman  to  redemption  moo 

on  mortgage  to  her. 
'*  c.  83,  a.  10 — Mortgage  by  tenant  in  tail. 

**  c.   87 — Release  by  executors — merger — ^purchase 

mortgagee  of  the  equity  of  redemption- 
"  c.  88,  8.  19 — As  to  arrears  of  interest. 

24  Vic.  c.  41,  s.  6 — Amending  Consolidated  Statute,  chapter 
27     '*    c.  13— Extending  Con.  Stat  c.  22  to  heirs, execatoni 

administrators  of  mortgagor. 
**     *<    c.  15 — Sale  of  lands  on  execution  against  executors 

administrators. 
27  ic  28  Vic.  c.  31— The  act  as  to  short  form  of  mortgages 

31  Vic.  c.  20,  ss.   60,  61,   62 — Release  of  mortgage  unde 

Registry  Act. 
"     **     c.  20,  ss.  66,  67,  68— Notice— Priority  of   regif 
against  equitable  interests — Tacking— Cod 
ing. 

32  '*    c  9 — Release  of  mortgage  by  married  woman. 
*'     **    c.  10 — Release  by  executors  of  mortgagee  and 

assign  redemption  moneys  and  land. 
Imp.  Stat  14  Gko.  3.,  c.  78,  s.  83 — As  to  insurance  mo 

laid  out  on  the  property. 

It  is  proposed  to  treat  of  the  above-named  i 
considering  the  varioiis  clauses  of  an  ordinary 
and  at  the  same  time  to  remark  on  other  matt 
frequent   occurrence,  or   of   chief  importance 
mortgages. 

In  an  ordinary*  mortgage  in  fee  simple,  f 
habendum  come,  1st,  the    proviso  for  rede 
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lovenant  for  payment ;  3rd,  the  covenants  for  title : 

in  special  clauses  are  frequently  introduced  to  fumisli 

er  security  and  remedy  to  the  mortgagee,  as,  4th,  a 

lant  to  insure  and  keep  up  insurance ;  5th,  a  power  of 

)n  default;  6th,  an  attonunent  cUuse,  or  a  power  of 

ess;  7th,  provisions  for  reduction  or  increase  of  inte- 

iccording  to  punctual  payment;  and  lastly  the  provi- 

for  possession  by  the  mortgagor  till  default. 

le  proviso  for  redemption  is  to  the  effect  that  if  the  The  proTiio 

t^or,  his  heirs,  executors,  administrators  or  assigns,  ^^  '•^•™P" 

^he  mortgagee,  his  executors,  administrators  or  assigns 

trincipal  moneys  and  interest  on  certain  days  named, 

>nveyance  shall  be  void ;  or  as  is  the  better  mode,  that 

iiortgagee,  his  heirs  or  assigns  shall,  at  the  cost  and  re- 

b  of  the  mortgagor  &c.,  re-convey  to  him,  his  heirs  or 

fis.     Sometimes  though  rarely,  a  place  and  hour  is 

^  for  jmyment ;  a  provision  that  de{x>sit  to  the  credit 

le  mortgagee  &c.,  in  a  specified  bank,  shall  be  a  good 

uent,  may  .well  be  inserted,  and  avoids  the  inconvenience 

personal  legal  tender  to  the  mortgagee,  which  he  can 

t  on  if  within  the  country. 

16  money  should  be  made  payable  to  the  mortgagor 

his  personal  representatives,  not  to  the  heirs ;  and 
igh  on  death  of  the  mortgagee  the  legal  estate  will  de- 
d  to  the  latter,  still  by  the  act  of  32  Vic.  ch.  10,  here- 
r  referred  to,  the  former  can  on  pajrment  of  the  whole 
Dy  part,  re-convey  the  whole  or  any  part  of  the  lands, 
n  any  arrangement  exonerate  the  whole  or  any  part  of 
lands,  without  payment. 

hen  the  instrument  is  badly  drawn,  much  difficulty  Change  in 
dometimes  arise  in  those  cases  in  which  the  redemption  g^I^  ^^ 
»e  gives  the  right  of  redemption  or  of  re-conveyance  to  woniing  o( 
i  who  would  not  be  entitled  to  the  estate  if  no  mort-  P*^^'*^' 

had  been  made ;  in  other  words,  the  question  is  made 
Ise  whether  the  beneficial  interest  in  the  property  ia 
^d  by  the  proviso  and  vested  in  others.  It  not  \xm^ 
xently  happens  that  in  a  mortgage  of  the  property  of  a 
•ied  woman,  the  proviso  is  for  redemption  by  or  re- 
43 
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conveyance  to,  the  husband  and  his  heirs,  and  the  qnestiofl 
is  whether  this  amounts  to  an  alteration  of  the  title  to  the 
equity  of  redemption.     If  the  mortgage  contain  no  other 
evidence  of  intention  to  transfer  the  equitable  estate  to  the 
husband  than  a  mere  proviso  as  above,  it  would  seem 
tolerably  clear  no  such  transfer  would  take  place  (a).  It 
is  when  the  instrument  does  contain  some  other  evidence 
by  recital  or  otherwise,  not  clear  or  conclusive,  that  th& 
greatest  difficulty  arises.     It  may  be  stated  genendly  that 
the  indication  of  intention  from  which  a  change  in  the 
title,  ultra  the  mortgage,  is  to  be  inferred,  must  be  a  strong 
one.     On  the  one  hand,  the  draughtsman  who  desires  not 
only  to  draw  a  mortgage,  but  to  change  the  course  of  title 
to  the  equity  of  redemption,  should  never  omit  to  insertan 
appropriate  recital,  as  the  best  evidence  of  intention  to  that 
effect ;  and  on  the  other  hand  there  is  no  need  to  apprehoid 
that  the  title  to  the  equity  of  redemption  will  be  traosfer- 
red,  contrary  to  intention,  by  its  being  reserved  to  the 
mortgagor,  his  heirs,  executors,  administrators  or  assigns* 
when  he  is  not  owner  in  fee,  or  by  any  other  mere  want  of 
accurate  adaptation  of  the  proviso  for  redemption  to  tb^ 
state  of  the  title  (b). 
On  mortgage       The  case  of  a  mortgage  by  tenant  in  tail  for  any  fre^^ 
by  tenant  in    j^^jj   interest    (other   than    pur  autre   vie)    is  by  CoO- 
hoiJ  interest,  Stat.   ch.    83,   s.   10,  as    heresiter    explained,  an   except 
enihifd'to*^    tion    to    the    general    rule    that   the    beneficial  intere^«=' 
redeem.  results  as  of  the  old  estate  in  the  absence  of  evidence  <>* 

intent  to  the  contrary,  for  such  a  mortgage  is  a  bar  to  tfc»^ 
heirs  in  fail  to  the  extent  of  the  estate  created,  notwitt*-' 
standing  intention  express  or  implied  to  the  contrary.  Th«^^ 
on  a  mortgage  in  fee  the  equity  of  redemption  will  beloc^  I 
to  the  mortgagor  not  as  tenant  in  tail  but  freed  of  t^ 
entail,  and  descend  to  heirs  general  instead  of  to  the 
in  tail. 


(a)  Davidson  on  Cony.  vol.  2,  628,  2nd  ed.  referring  to  WhitbiciA- 
Smith,  3  De.  G.  M.  &  G.  727. 

(6)  Davidson  on  convejandng  snpra;   see  foAier  notes  to 
Huntingdon  v.  Conntess  of  Hnntincirdon,  2  W.  &  T.  Lg.  Ca.  928;  Ji 
v.  Innes,  1  Blicrh,  101. 
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If  the  proviso  for  redemption  be  that  on  {)ayment  on  a  Reoonvey. 
ay  named  the  mortgage  shall  be  iim  facto  void,  then  in  J" ^u-g^^"'" 
nciness  no  reconveyance  to  the  mortgagor  is  requisite, 
iough  it  would  still  be  prudent  to  procure  it,  as  otherwise 
idence  of  the  punctual  payment  must  be  preserved  and 
ven  in  order  to  shew  that  the  legal  estate  is  not  out- 
mding  in  the  mortgagee.  Where  the  proviso  is  thus 
3rded,  and  punctual  pajrment  is  not  made,  or  where  the 
oviso  is  merely  for  re-conveyance,  then  of  course  that  is 
ijuisite. 

The  provisions  of  the  Registry  Act,  31  Vic.  ch.  20,  as 
a;ards  releases  of  mortages  are  as  follows : 

60.  When  any  registered  mortgage  shall  have  been  satisfied,  Release  under 
B  r^;iBtrar,  on  receiving  a  certificate  executed  by  the  mortga-  Registry  Act 
e,  or  if  the  mortgage  has  been  assigned  and  such  assignment  ^^  Vic.ch.  20. 
gistered,  then  executed  by  such  assignee,  or  by  such  other 
non  as  may  be  entitled  by  law  to  receive  the  money  and  to 
Bcbarge  such  mortgage,  in  the  form  J,  in  the  Appendix  hereto, 
'  to  the  like  efiect,  executed  in  the  presence  of  one  witness,  and 
ily  proven  by  the  oath  of  the  subscribing  witness  thereto,  in 
le  same  manner  as  herein  is  provided  for  the  proof  of  other 
iBtniments  effecting  lands,  shall  roister  the  same,  and  every  affi- 
mt  attached  thereto  or  endo  rsed  thereon,  at  full  length  in  its 
K>per  order,  in  the  registry  book,  and  numbering  it  in  like 
lanner  as  other  instruments  are  required  to  be  registered  and 
ombered,  and  also  by  writing  in  the  margin  of  the  register 
'Wein  the  said  mortgage  has  been  registered,  words  to  the  fol- 
^wing  effect : — '*  See  certificate  purporting  to  be  discbarge  signed 
Y  ,  (naming  the  person  who  has  executed  the 

"••«),"  and  **Hee  registry  number  of  such  certificate 

Book  (jstating  the  same  according  to  the  fact) ^^*  and 
^  which  marginal  entry  the  registrar  or  his  deputy  shall  affix 
*  name,  and  the  same  shall  be  deemed  a  discharge  of  such 
<>rtgage,  and  such  certificate  so  registered  shall  be  as  valid  and 
Actual  in  law  as  a  release  of  such  mortgage,  and  as  a  convey. 
^  to  the  mortgagor,  his  heirs,  executors,  administrators  or 
(igns,  or  any  person  lawfully  claiming  by,  through  or  under 
H  or  them,  of  the  original  estate  of  the  mortgagort 
8l.  In  case  the  mortgagee  or  any  assignee  of  the  mortgagee,  ^^^^  please 
>ireB  to  release  or  diAcbai^e  part  only  of  the  hnds  contf^ined  in  of  part  only 
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■ 

As  to  r«1et9e   gnch  mortgage,  or  to  release  or  discharge  only  part  of  the  mon^- 
p«    on  y.    pp^j^jgj  ii,  |.|jg  mortgage,  he  may  do  so  by  deed  or  by  a  ooMcaiv 
to  be  made,  executed,  proven  and  registered  in  the  same  manner  in 
in  cases  where  the  whole  hinds  and  mortgage  are  wholly  relesKfi 
Portion  re-      and  discharged  ;  and  such  deed  or  certificate  shall  contain  as  pre- 
d^lcrlbed         ^^  ^  dencription  of  the  portion  of  lands  so  released  or  discbaiget! 
as  would  be  necessary  to  be  contained  in  an  instrument  of  con 
veyance  for  registry  under  this  act,  and  also  a  precise  statement 
of  the  amount  or  particular  sum  or  sums  so  released  or  dis- 
charged. 
CertifioAte  of        62.  Every  certificate  of  payment  or  discharge  of  the  mortgage, 
?o  b«  Tiirid  »i  ^^  ^^  *^®  conditions  therein,  or  of  the  lands  or  of  any  part  of  the 
whatever  time  same,  or  of  any  part  of  the  money,  by  the   mortgagee,  or  hi*" 
^^*"'  ansignee,  his  heirs,  executors,  administrators  or  assigns,  oranyono 

of  them,  at  whatsoever  time  g^ven,  and  whether  before  or  after 
the  time  limited  by  the  mortgage  for  payment  or  performanory 
shall  be  valid,  if  in  conformity  with  this  act,  to  all  intents aiici 
]nirposes  whatiK)ever,  as  herein  mentioned. 

FORM  J. 

Referrei  to  in  the  QOth  section  oftliis  Act 

To  the  Registrar  of  the  County  of 

I  ,  of  ,  do  certify  that  hatb 

satisfied  all  money  due  on,  or  to  grow  due  on,  (or  hath  aatisfi^^ 

the  sum  of  S  mentioned  in)  a  certain  mortgage  made  ^"^7 

of  ,  to 

which  mortgage  bears  date  the  day  of  A.D.  18     • 

and  was  registered  in  the  R^^try  Office  for  the  County  of 

on  day  of  ,  A.D.  18         ,  at  minutes  p«*^ 

o'clock  noon,  in  Liber  for  2** 

No.  (Jiftre  mention  the  day  and  daie  of  reghtrolm  'J 

each  assignment  thereof^  and  the  name*  nf  the  jtarties—or  m^*'' 

tiofi  that  such  mi)rtgage  has  not  been  aisigned^  as  the  /act  may  ^^  ) 

and  that  I  am  the  person  entitled  by  law  to  receive  the  iDon^y^ 

and  that  such  mortgage,  (or  such  sum  of  money  as  aforesaid,    '" 

such  part  of  the  lands  as  is  herein  particularly  described,  tb&t^  '^ 

to  nay  :)  is  therefore  discharged. 

Witness  my  hand  this  day  of  A.D.  18 

One  Witness.  ]  A.  B. 

-Stqting  retidence  and  opi^tf9M9^ 


31  Vic.  Ch.  20.  841 

[n  considering  hereafter  the  act  of  32  Vic,  ch.  10,  the  Danger  of  re- 
iger  is  pointed  out  of  a  mortga^^ee  releasing  part  of  the  Jj^j^SXT^'^ 
(1m  to  the  mortgagor  with  notice  of  sale  by  him  of  another  eeruin  oMer. 
t  on  which  he  has  agreed  to  indemnify  the   vendee 
unnt  the  mortgage. 

[t  is  to  be  observed  that  a  release  under  the  act  will  not  Release  will 
;rate  as  a  re-conveyance  till  registered  ;  till  then  it  is  ".^*  ^'^^^^f 
t  evidence   of   payment  (a);    nor    will   it  apparently  nor  anlesetiif 

operate    unless  the    mortgage    be    registered,  and   if  ^I^nwiiOf 
igned,    unless    the     assignment    be    registered       The  any,  be  regib- 
in  of  release  given  by  the  act  implies  that   such  re-  execution^o* 
iration  must  precede  the  execution  of  the  release.      As-  release. 
ling  that  it  was  exi>edient  to  deny  efficacy  to  a  discharge 
or  the  act  unless  the  mortgage,  and  assignments,  if  any, 
i^egistered  -  (which  may  be  doubted),  the  act  certainly 
^H  unnecessary  inc^mvenience  in  requiring  the  hour  and 
Ute  and  numl>er  of  registry  of  the  mortgage  and  all  as- 
"Tnents  to  be  set  forth,  for  it  frequently  happens  in  prac- 

that  a  discharge  which  .would  otherwise  be  executed, 
^  ot  V>e  granted  for  the  reason  that  the  deeds  are  not 
hicoming  to  furnish  the  information  as  to  their  registry, 

payment  and  discharge  both  stand  over  till  the  regis- 

can  be  written  to  for  the  particulars.  In  this  and  other 
^ects  the  act  seems  to  be  drawn  more  for  the  conveni- 
s  of  the  registrars  than  of  the  public. 

►action  (31  was  unnecessary,  the  law  was  before  this  to  Sec.  61  of  Rf- 
same  offoct  as  thus  enacted  as  to  a  dischanre  under  the  P"*'^  ^^^ 

.     1       1       1     /IN  1       •  .  unneceBsary. 

of  pait  ot  the  lands  (h) ;  and  surely  it  requii-ed  no 
cial  legislation  to  enjoin  in  case  of  jMirt  payment  that 

amount  paid  should  be  specified ;  or  to  give  ability  "to 
•«*ie  or  discharge  part  of  the  mo)iey;*'  or,  when  the  in- 
t'ion  was  "  to  release  or  discharge  part  of  the  lands"  to 
horizc  the  mortgagee  "  to  do  so  by  deed'* 
^  is  [lerHaps  to  be  regretted  that  the  Legislature  had  not 
ply  authorized  "  such  person  as  may  be  entitled  by  law 


')  Lee  V.  Morrow,  25  Q.  B.  U.  C.  604  ;  Sidey  v.  Hardcaatic,  11  Q.  B. 
'•  162,  per  Bums,  J.  (6)  Re  Ridout,  2  C.  P.  U.  C.  477. 


Y,iffs^^^ 


hffi 


V***  *^  !t  tefetteA  t«-       ^,eg»^   ^c«i  ^^^ 


f;:n«^    ti^  o-  "^i ^aX^'lT     A-  -^^te  for 
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t>Di  and  after  the  passing  of  this  act,  when  anj  registered  How  mort- 

»  of  lands  wherein  a  married  woman  may  happen  to  be  *l*^"  •**  "•*" 
»  ....  ri«d  women 

Bgee  therein,  or  whereof  the  assignee  is  a  married  woman,  may  be  «li«- 

ve  been  satisfied,  the  Registrar,  on  receiving  a  certificate,  charged. 

1  jointly  by  such  married  woman  and  her  husband,  in  the 

■escrilied  by  the  Rc^stry  Act  of  Ontario,  shall  register 

-tificate  in  the  same  manner  provided  by  said  act  for  reg- 

oertificates  of  discharge  of  mortgage,  and  such  certificate 

deemed  a  discharge  of  such  mortgage  to  the  same  effect 

other  certificates  registered   under  the  said  act ;  and  it 

>t  be  necessary  to  produce  any  certificate  of  such  married 

having  been  examined  before  any  Judge  or  Justices  of  the 

3uching  her  consent  therein  in  anywise ;  nor  shall  such 

ition  be  necessary. 

I  case  more  than  one  married  woman  executes  the  same  One  eertifi- 
conveyanoe  mentioned  and  referred  to  in  the  second  sec-  ^**  "*y  •"}" 
chapter  eighty-five  of  the  Consolidated  Statutes  of  Upper  m^mes. 
,  the  Judge  or  Justices  of  the  Peace  therein  mentioned 
;lude  the  examination  and  names  of  all  or  any  number  of 
irried  women  in  one  certificate  in  the  form  mentioned  and 
in  the  said  section  as  far  as  applicable. 

e   of  the  former  remarks  as  to  releases  under  the 
ry  Act  apply  equally  to  this  act. 

e  the  statute  consolidated  by  Con.  Stat.  ch.  73,  there  g^c.  l  unne- 
but  few  cases  wherein,  when  a  married  woman  is  ow«»«7  ^nd 
d  to  mortgage  moneys,  she  is  not  so  entitled  to  her 
be  use  under  that  statute.  As  far  as  the  author  is 
it  has  not  been  usual  in  practice  on  obtaining  from 
led  woman  a  certificate  of  discharge  of  mortgage,  to 
e  compliance  with  Con.  Stat.  ch.  83  :  and  neither 
the  woman  is  entitled  to  the  moneys  to  her  separate 
or  even  in  the  few  and  exceptional  cases  where- 
is  not,  would  such  compliance  appear  to  have  been 
ite.  Under  Con.  Stat.  ch.  73,  she  is  to  "  have,  hold 
ijoy"  free  from  the  control  and  disposition  of  her 
id  as  fully  as  if  unmarried.  She  would  be  compe- 
>  receive,  and  give  a  receipt,  as  a  feme  sole,  for  her 
"8,  and  the  form  of  discharge  given  by  the  registry 
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act  is  but  a  receipt  in  writing,  though  the  act  gives  it  when 
registered,  and  not  till  then,  the  effect  of  a  ixi-conveyaiMje. 
The  receipt  then  works  a  reconveyance  by  operation  of 
law,  by  force  of  the  Registry  Act ;  in  itself  it  does  not 
lis  encroach-  profess  to  convey.     If  the  view  of  the  author  be  correct, 

rrhtB^of  mar-  *'^®"  ^^®  ^*'  ^^  considerably  encroached  on  the  rights 
lied  women  to  given  to  a  married  woman  by  Con.  Stat.  ch.  73,  and  prac- 
sepitfaie^  ^^^  tically  placed  the  obtaining  of  her  mortgage  moneys  under 
esiate.  the  control  of  her  husband. 

Con.  Si.  ch.  Con.  Stat.  ch.  90,  s.  9,  as  to  payment  to  the  survivor  of 
Payment  To  ^"  moi-tgagecs,  or  the  executoi-s  or  administrators  of  thesur- 
Hurviving        vivor  their  or  his  assigns  is  treated  of  in  considering  that 

mortgagee,       ^x_x,,x^ 
his  executors,  si«^i'UT«. 

32  VIC.  CH.  10. 

An  Act  to  make  better  provi.sion  for  the  dkalwo 
BY  Executors  and  Administrators  with  Mortgages. 

Absented  to  19th  December,  1868. 

Whereas  it  is  expedient  to  make  better  provision  for  the  JeKliug 
by  Executoi's  and  Administrators  with  Mortgages. 

Therefore,  Her  Majesty,  by  and  with  the  advice  and  couseut  of 
the  Legislative  Assembly  of  the  Province  of  Ontario,  enacts  ** 
follows : — 
Repeals  I -on.       ^  •  The  fifth  section  of  the  act  chaptered  87  of  the  Consolidate 
8tat.  cb.  87,    Statutes  of  Upper  Canada  is  hereby  repealed. 
**'  2,  When  any  person  entitled  to  any  freehold  land  by  way  ^ 

iiiay^ass/gn  or  mortgage  has  departed  this  life,  and  his  executor  or  adminiattator 
release  mort-  tor  has  become  entitled  to  the  money  secured  by  the  mortgage^  ^ 
^b^ lands  ^^    ^^  assented  to  a  bequest  thereof,  or  has  assigned  the  mortg^ 
debt,  such   executor   or  administrator,  if  the  mortgage  m(0! 
was  paid  to  the  testator  or  intestate  in  his  lifetime,  or  on  pay* 
ment  of  the  principal  money  and  interest  due  on  the  mortgage,  ^ 
on  receipt  of  the  consideration  money  for  the  assignment,  lotj 
convey,  assign,  release  or  discharge  the  mortgage  debt  and  v* 
legal   estate  in  the  land ;    and  such  executor  or  adminisbra^  j 
shall  have  the  same  power  as  to  any  portion  of  the  lands  on  f^'  J 
njent  of  some  part  of  the  mortgage  debt,  or  on  any  arrangei*'*  I 
for  exonerating  the  estate,  or  any  part  of  the  mortgaged  ki*  I 
without  payment  of  money ;  and  such  oonv^ranoe,  aasigniMB^i'''  ■ 
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r  dischai^  shall  be  as  eflfectual  as  if  the  Kaine  had  been 
>7  the  person  having  the  legal  estate. 

s  act  is  taken  from   the   repealed  section  oi  Con.  This  aetukeo 
;h.  87,  which  however,  gave  no  power  to  assign  the  fJr5,Yp*iJ^ 
aged  lands.     That  statute  was  framed  in  part  from 
pealed  Imperial  Act  of  7  &  8  Vic.  ch.  76,  s.  9,  and  the 
}tions  contained  in  the  letter*  of  Mr.  Kerr  regarding 

requently  happened  that  a  mortgagee  died,  and  his  De6oieDoj  of 

lal  representatives,  or  a  legatee,  became  entitled  to  ^"'^•"'•***» 

ortgage  moneys,  whilst  the  legal  estate  descended  to 

iir-at-law  in  the  absence  of  any  disposition  thereof  by 

ortgagee.     The  heir-at-law  thus  became  trustee  for 

iTson  entitled  to  the  moneys,  and  on  payment  there- 

J  the  party  to  reconvey.     Con.  Stat.  ch.  87,  s.  5,  was 

led  to  remedy  this  inconvenience,  but  it  did  not  go 

ough  (6^,  for  it  would  seem  that  whilst  the  statute 

nplated  the  case  of  an  assignment  by  the  executor  or 

istrator  of  the  mortgage  debt,  it  gave  no  power  to  gave  no  power 

the  lands Yc),  though  on  payment  to  the  assignee  j^J^j    *" 

debt  the  executor  or  tulministrator  might  apparently 

^ey  the  legal  estate. 

^ould  seem  that  the  words  *'  executor  or  administra-  Oneof  stToral 

ire  iwmina  collect  iva,  and  that  one  of  several  per-  ®*"''®'  '•' 

representatives  cannot  release  (cZ). 

ere  the  mortgage  money  has  been  paid  to  a  creditor  At  to  the  aet 

las  seized  the  morttraire  under  execution  airainst  the  boingcomiml- 

°^°  ^^  iorj  In  roi* 

agee  (e),  or  has  garnished  the  debt,  as  also  in  one  of  poetofrel 

ses  contemplated  by  the  act,  viz.,  payment  made  to  *"*  ^•'^'* 

ortgagee  himself,  it  might  perhaps  have  been  advis- 

:>  have  made  it  compulsory  on  the  personal  represen- 

to  release,   unless    indeed   the  responsibility  thus 

n  on  him  might  be  deemed  too  great  in  such  cases, 

See  the  letter  in  the  appendix.      (6)  See  KeiJs  letter  in  appendix. 

tobinson  y.  Byers,  9  Grant,  572  ',  see  however,  per  Draper,  C.  J., 
T.  Farr,  23  Q.  B.  U.  C.  32ff. 

TcPhadden  v.  Bacon,  13  Grant,  691.         (e)^See  post  p.  359. 
44 
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or  the  act  as  it  is,  could  in  a  court  of  equity,  be  taken  as 
C(>lnpulsor}^ 
The  act  does       The  power  given  by  this  section  to  release  part  of  tie 

not  \ffLri*Aiifc 

release  of        l«^^^^l  <>J*  payment  of  part  of  the  debt  in  no  way  prevents 
part  when       the  application  of  the  rule,  that  personal  representatives, 

resuhie  la  DOt  *  *  *  * 


of  sufficient     or  others  occupying  a  fiduciary  position,  must  in  any 
•value,  transaction  proceed  with  due  caution  at  their  peril  and  see 

that  the  value  of  the  security  is  not  prejudiced  by  a  release 
of  part.  It  may  be  also  where  part  of  the  security  is  re- 
leased for  a  manifestly  inadequate  amount,*  and  tbe 
remainder  is  not  sufficient  to  answer  the  mortgage  deli, 
that  the  executor  or  administrator  so  releasing  would  not 
only  be  personally  responsible,  but  the  release  avoided  as 
against  the  releasee  and  all  claiming  under  the  release  witli 
notice  as  a  breach  of  trust  (a). 

nor  a  sale  or       8o  also  where  the  mortgagor  has  sold  part  of  the  pro- 

wherTpoleusor  l^'^*'}"'  ^^^^^  agreed  with  the  vendor  to  pay  off  the  mortgage, 

lias  notice  of  if  the  mortgagee  release  the  residue  or  join  with  themort- 

an'oVher^part   ff^S^^^*  ^^^  ^^^  absolute  sale  of  it  as  free  fi^m  the  mortgage, 

with  an  agree-  with  notice  of  the  prior  sale  and  agreement,  and  without 

^Srti:;-  the  assent  of  the  fiit  vendee,  the^rt  so  s^ld  wiU  k  «- 

the  mortgage,  leased  from  the  mortgage;  even  though  the  mortgagee, and 

not  the  mortgagor,  have  received  the  proceeds  of  the  second 

sale:  and  this  will  equally  be  so  if  the  sale  be  under  a  decree 

in  a  suit  by  the  mortgagee  to  which  the  first  vendor  is  no 

party  (6).     The  principle  is  that  as  between  the  mortgagor 

and  the  first  vendee,  the  lands  unsold  become  principally  and 

.  solely  liable,  and  as  regards  the  mortgagee  they  are  intte 

position  of  surety  for  the  debt,  who,  having  notice  can 

do  nothing  to  prejudice  the  right  of  the  owner  of  lands 

first  sold  to  have   assigned   to  him   on   payment  of  tte 

mortgage   debt   the   lands   so   principally    liable  to  him. 

hut  a  mort-     But  the  mortgagee  can  sell  under  a  power  of  sale  in  U* 

?oU  under  V    iHortgJige,  for  the  power  is  paramount  to  any  right  of  tto 

P  >wer  in  the   vendee.     So  also  where  a   mortgagor  sells  part  with  as 

mortgage,  ^  " *  — 

.a)  Davidson  Convey.  2  ed.  vol.  2,  p.  710;  Lewin  on  Tnuts,^*' 
p.  423 

(6)  QowUnd  ▼.  Garbett,  18  Grant,  578;  see  also  Gathrie  f.8M> 
therein  referred  to. 
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reement  to  pay  off  the  mortgage.,  a  release  by  the  mort-  op  release  to  a 
gee  to  the  vendee  will  not  prejudice  his  security  «^  agaLst^a^^ub- 
ainst  a  purchaser  of  the  equity  of  redemption  who  had  aeqqeot  pur- 

..        -.,  .  1     /   s  chaser  of  the 

tice  of  the  prior  sale  (a).  equity  with 

The  Con.  Stat.  ch.  87,  ss.  1,  2,  as  amended  by  24  Vic.  ch.  notice. 
,may  here  be  alluded  to.     These  sections  are  as  follows: 

CON    STAT.  CH.  87,  SECS.  1,  2  &  3. 

1.  Any  mortgagee  of  fre*^Lold  or  leajnehold  property,  or  any  Con,  Sut.  oh. 

liffnee  of  Huch  mortcairee,  may  take  and  i-eceive  from  the  niort-  ^'»  **•  1  &  -• 
-•  o  -o     »        ./  .         .     as  to  merger 

gor  or  hia  aatsignee,  a  release  of  the  equity  of  redemption  in  qq  releane  or 

ch  proi)erty,  or  may  purchase  the  same  under  any  ik)wer  of  sale  purchase  of 
I  •  .1  .1  equity  of  re- 

m  mortgage,   or  any  judgment  or  decree,  witlioutf  thereby  demptioQ. 

iigiug  the  mortgage  debt  as  against  any  nubsequeiit  mortgagee 

•  registered  judgment  creditor)    having  a  charge  on  the  same 

t>perty,  14  <&  15  Vic.  ch.  45,  s.  1. 

2.  In  case  any  such  prior  mortgagee  or  his  assignee,  takes  a  When  prior 
lease  of  tlie   equity  of  redemption  of  the   mortgagor   or  his  "?°^!?|?^ 
«gnee  in  such  mortgaged  projierty,  or  pui-cha^es  the  same  under  lease  of  equity 
y  fK)wer  of  sale  in  his  mortgage,  or  any  judgment  or  decree,  no  of  redemption, 
(>sequeut   mortgagee  or  his  assignee  or   i-egistered  judgment  quent  mort- 
iditor,  shall  be  entitled  to  foreclose  or  sell  such  pro|>ei"ty  with-  *5*pe  not  en- 
t  redeeming  or  selling  subject  to  the  ri^jhts  of  such  prior  mort-  chase  or  sell 
jee  or  his   assignee,   in  the  same    manner  as    if    such  prior  property  with- 
rtgagee  or  his  tussignee  had  not  acquired  such  equity  of  redemp.  ^^ 

Q      14  &  15  Vic.  ch.  45,  s.  2. 

^-  This  act  shall  not  effect  any  priority  or  claim  which  any  Prioiity  uu- 
rtgagee  or  judgment  creditor  may  have  under  the  registry  ^"®^?*5 
a.     14  (&  15  Vic.  ch    45,  s.  3.  affected. 

3y  24  Vic.  ch.  41,  sec.  6,  the  above  sections  are  to  be  24  Vic.  ob.  41, 
d  and  construed  as  if  the  words  *'  or  registered  judg-  con.^S  "ch.87. 
nt  creditor"  and   "  or  judgment  creditor"  were  omitted 
-rein. 

The  Con.  Stat,  applied  to  prevent  merger  not  only  as  Con.  St.cb.87, 
I'inst  a  mortgagee  but  also  as  against  a  registered  judg-  04  vic.ch.4^i 
i\t  creditor,  and  if  the   act  of  24  Vic,  ch.  41,  had  no  will  not  per  se 
ther  affected  the  Con.  Stat,  than  by  abolishing  registry  merger  °" 


IVi 


judgments,  it  is  probable  that  the  Con.  Stat,  would  have  ag^instexccu- 

* tion  creditor, 

(a)  Crawford  v.  Armoqr,  13  Grant,  676. 
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been  construed  to  extend  to  execution  creditors.  The  act 
of  24  Vic.  s.  6,  however  enacted  that  the  first  and  second 
sections  of  the  Con.  Stat,  should  "  be  read  and  constraed 
as  if  the  words  or  registered  jtidgnieiit  creditor  were  omit^ 
ted  therein."  The  consequence  is  that  the  Con.  Stat  will 
not  per  se  protect  a  mortgagee  buying  the  equity  of  re- 
demption as  against  a  mesne  execution  creditor.  The 
question  apart  from  the  act  is  presently  considered, 
but  mortga-  ^  mortgagee  however,  who  as  such  pays  off  a  prior 
prior  oharge    charge  to  protect  his  title,  is  entitled  to  a  lien  for  tbe 

nenlw  R*^imit  *''"^^^"*'  ^  against  mesne  incumbrances  (a). 
mesne  incum-  The  statute  seems  to  apply  where  the  owner  of  the 
iranoes.  charge,  or  mortgagee  having  the  legal  estate,  acquires  the 
pHee,  not  absolute  ownership  of  the  jiroperty,  not  where  the  owner 
where  cqoiu-  ^f  ^^iq  equity  of  redemption  (who  in  equity  is  still  regarded 
the  property  as  substantially  the  owner  of  the  pix)perty  subject  to  the 
owner"f  the  ^^^'^g^)^  acquires  the  charge  (6).  Cases  under  the  latter 
obarge,  but  head  and  the  law  of  merger  thereon,  will  probably  more 
on*he  charRe  frequently  occur  on  sale  by  the  sheriff  under  the  C.  L  P. 
Aoqoires  tbe  Act,  where  the  equity  of  redemption  should  be  sold  subject 
equitable  ^"^  to  two  mortgages,  and  the  purchaser  should  pay  off  the 
ownerahip  in  first :  decisions  on  which  are  hereafter  referr^  to. 
^  The  obscurity  of  the  act  has  been  severely  commented 

on  (c),  and  it  has  been  said  it  **  is  not  to  be  extended  be- 
yond its  letter  "  (d).  Thus  it  has  been  held  not  to  apply 
Otber  oMes  of  to  protect  a  registered  judgment  creditor  who  bought  ilie 
UoDoffhe^act  ^^^^^'7  of  redemption  at  sherifTs  sale,  and  subsequently  got 
an  assignment  of  the  first  mortgage  as  against  a  mesne 
incumbrance  (e) ;  nor  to  an  equitable  quasi-mortgagee,  as 
a  vendor  retaining  a  lien  for  his  purchase  money,  and  sub- 
sequently acquiring  the  estate  (f). 

(a)  Trust  A;  Loan  Company  v.  Guthbert,  14  Grant,  410. 

(6)  See  the  distinction  in  the  notes  to  Forbes  ▼.  Moflfatt,  Tud.  Lg.  Gk 
2  ed.  8S7. 

(c\  See  Watkins  v.  McKellar,  7  Grant,  684,  per  Blake,  C,  aid  Baak 
of  Montreal  v.  Thomson,  9  Grant,  58,  per  Eaten,  V.  C. 

(<i)  Bank  of  Montreal  V.  Thomson,  9  Grant,  58;  see  also,  p^7'*' 
Koughnet,  C,  in  Heward  v.  Wolfenden,  14  Grant,  188. 

(e)  Bank  of  Montreal  v  Thomson,  supra )  see  also  McDonald  vJ 
nolds,  14  Grant)  691. 

(f)  Finlayson  v.  Mills,  11  Grant,  221,  per  Spragge,  y.  C.^  in  tppenj 
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These  sections  were  passed  to  prevent  the  application  of 
5  law  of  merger  on  release  of  the  equity  of  redemption 
the  mortgagee,  under  which  the  mortgage  was  regarded 
extinct,  and  could  no  longer  be  set  up  as  against  subse- 
ent  incumbrances  of  which  the  purchaser  of  the  equity 
redemption  had  notice  (a),  who  thus  were  let  in  to  pri- 
ity.  As  a  general  rule,  a  man  cannot  own  an  estate  and 
io  a  charge  on  it,  thus  being  at  the  same  time  debtor  and 
editor  to  himself,  in  such  case,  as  a  general  rule,  a  merger 

the  charge  takes  place  to  avoid  confusion  of  rights. 
It  has  been  said  that,  contrary  to  former  decisions,  "  the  Merger,  how 
►urse  of  judicial  decision  appears  to  have  done  the  same  fro„  the^act'^ 
ing,  or  nearly  the  same  thing,   in  England,  since  the 
ussing   of  our  statute,"  as    these   sections    (h).      Recent 
L8es  establish    that   a   moi*tgagee   purchasing   the  inter- 
it    of    the   mortgagor,  may   preserve    his   mortgage    by 
^idencc    of    express    stipulation    or    clear    intention    to 
eep  alive    the  mortgage  (c)  :   and  the  fact  of  its  bein^ 
>  the  interest  of  the  purchaser  to  keep  alive  the  moi*t- 
ige,  has  been  said  to  be  a  matter  for  considerati(»n  in 
etennining  the  question  of  merger  (d);    and  it  would 
?em  that  where  the  mortgagee    aapiirew   the  eijuity   of 
jdemption  by  devise  or  inheritance,  evidence  of  intention 
nd  of  interest  are  of  more  weight,  and  more  readily  gov- 
m  to  prevent  merger  than  where  he  ac*quires  it  by  C()n- 
ract  and  conveyance  (e). 

As    Vjefore   remarked,   the  statute  does   not    apply   as  statate  does 
gainst  an  execution  creditor,  nor  to  the  case  of  a  pur-  ^^^  ^"^*her« 
haser  of  the  equity  of  redemption  paying  off  prior  charges  purchater  of 

{a)  As  to  notice  see  the  judgment  of  the  Chief  Justice  in  Street  v. 
^mmercial  Bank|  as  referred  to  by  Blake,  C.  in  Emmons  v.  Crooks,  1 
jrant,  166. 

(/#)  FinlHjson  v.  Mills,  11  Grant,  231,  per  Mowat,  V.  C,  in  appendix 
lereto ;  Watts  v.  Symes,  1  De.  G.  Mc.  &  G.  240 ;  Cooper  v.  Cartwright, 
foha.  686;  see  Elliot^  v.  Jayne,  11  Grant,  415,  per  Spragge,  V.  C. 

(C)  See  cases,  supra,  n.  b.  •  Forbes  v.  Mofllatt,  Tud.  Lg.  Ca.  2  ed.  845, 
in  notes ;  Mayhew  on  Merger,  119  et  seq.j  Fisher  on  Mortgages,  2  ed.  785, 
et  seq. 

{d)  Elliott  V.  Jayne, *1I  Grant,  414,  per  Spragge,  V.  C.  post,  p.  351  n.  h 

{€i  Finlayson  v.  Mills,  supra,  per  Mowat,  V.  C. ;  Emmons  v.  Crooks, 
1  Gmnt,  167,  per  Blake,  C, 
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the  equity       which  it  may  be  advisable  to  keep  alive  as  against  su 
^h^*  e^  *       sequent  incumbrances  (a).      As  to  such  charges  so  pa,-ic3 
off,  the  priority  of  which  it  is  desired  to  preserve,  it  Ik 
been   said  to  be  "  good  conveyancing  to  have   them 
signed  to  trustees,  but  it  does  not  seem  to  be  necessary-   " 
(6).     The  assignment  should  contain  express  declaratloxi 
Intention  and  of  intention  to  preserve  the  charge  fc).      Apart  from  BLTiyr 
purohaser       assignment  it  has  been  said  to  be  "  settled  law  that  tlxG 
go?ern.  purchaser  of   an   estate  may  get  in   outstanding  incum- 

brances without  merging  them,  and  that  there  shall  1>g 
no  merger  if  the  owner  of  the  estate  manifests  an  inten- 
tion  to  keep  the  incumbrances  alive,  and  its  being  hias 
interest  that  they  should  be  kept  alive  is  evidence  of  sucl^ 
being  his  intention  (</).'* 
Case  of  pur-        There   is  apparently  some    difficulty  as  to  the  law  of 
chaeepof  equi-  merger  whcre  the  second  section  of  Con.  Stat.  ch.  87  does 
tfon  Hubject^  ^^^  A'Pply*  '^  regard  to  a  charge  paid  off  by  a  purchaser 
to  iucum»»ran- Qf  the  equity  of    redemption  where  there  is  no   express 
purchaser  is    stipulation  as  to  keeping  alive  the  charge,  and  his  interest 
bound  to  bis    qj,  intention  to  have  such  charge  kept  on  foot,  as  against 

▼endor  to  pay  .  ...  ^^  . 

off;  if  paid  a  mesne  incumbrance,  conflicts  with  his  duty,  or  an  im- 
off  wiiUhey  plied  obligation  to  the  vendor  of  the  equity  of  redemption 
who  has  also  created  the  charge.  Thus,  where  a  man 
should  buy  an  equity  of  redemption  sold  by  the  sheriff 
under  Con.  Stat.  ch.  22,  (C.  L.  P.  Act)  subject  to  two  mort- 
gages granted  by  the  execution  debtor,  and  should  pay 
off  the  first,  it  would  seem  that  having  notice  of  both 
mortgages  at  the  time  of  sale,  he  should  not  be  entitled 
to  set  up  the  firet  mortgage  as  against  the  second  mort- 
gagee. Con.  Stat.  ch.  87,  as  before  explained,  does  not 
apply  in  such  case  for  the  benefit  of  the  equitable  owner 
buying  in  the  first  mortgage.  The  purchaser  is  to  be  as- 
sumed "  to  pay  so  much  less  for  th^  estates  in  corflequencc 

(a)  See  Bank  of  Monti-eul  v.  Thomson,  9  Grant,  58,  per  Esten,  V.C. 

(6)   Elliott  V.    Jajne,  11  Grant,  414,  per  Spragge,  V.  C.  ;  see  «1« 
Beatj  V.  Gooderham,  1  ii,  (xraut,  320. 

(C)  Davidson.  Conv.  2  cd.  vol.  2,  p.  241);  Fisher  on  Mort^rage,  2ed. 
vol.  2,  p.  793  •,  Beatty  v.  Gooderham,  13  Grant,  317.  M\ 

{d)  Elliot  v.  Jayne,  supra.  fl 
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the  existence  of  the  mortgages,  and  deemed  therefore  to 

lertake  to  discharge  them  both  "  (a).     Moreover,  Con. 

ttr.  ch.  22,  expressly  throws  on  the  purchaser  the  liability 

|:>ay  the  mortgages,  and  gives  the  mortgagor  a  remedy 

ir  against  him  in  case  the  mortgagor  should  pay :  if  the  se- 

^d  mortgagee  sues  the  mortgagor  on  his  covenant  to 

^,  he  in  turn  sues  the  purchaser  of  the   equity  of  re- 

ciption  for  indemnity,  which  leads  to  some  circuity  of 

ion.     The  position  and  interest  of  the  mortgagor  also 

»  to  be  considered  on  the  question  of  the  merger  (6). 

Would  seem  therefore,    in  such  case  that  unless  there 

at  the  time  of  sale  the  assent  of  the  mortgagor-vendor 

tt  his  vendee  shall  be  entitled  to  keep  on  foot  the  first 

Ttgage,  that  it  will  be  merged  as  against  the  mesne  in- 

nbrance  of  which  the  vendee  of  the  equity  of  redemp- 

tx  had  notice  (c), 

Ihe  case  of  Finlayson  v.  Mllh  on  the  construction  of  the  General  expo* 

.  and  the  law  of  merger  generally  affords  most  useful?*^**"  ^.*{** 

brmation,  and  it   will   be  found  in  the  appendix  to  this  son  t.  Mills. 

atise. 

Ihe  following  remarks  of  the  late  Vice  Chancellor  Esten,  BUke  t. 

delivering  judgment  in  Blake  v.  Beaty  (d)  will  also  be  of  ^••^J* 

vice.     He  says : — 

'  From  these  authorities  we  think  the  rule  to  be  deduced  The  right  to 

that  where  the  charge  which  has  been  satisfied  is  the  ^••P  P**^  ^^ 

...  charges  on 

>per  debt  of  the  party  paying  it,  either  by  force  of  the  foot 
ginal  contract  by  which  it  was  created,  or  in  consequence 
>he  purchase  of  the  estate  subject  to  it,  and  the  stipula- 
38  accompanying  such  purchase,  or  any  express  or  im- 
$d  contract,  making  it  his  duty,  as  between  him  and  the 


1)  Woodruff  ▼.  Mills,  20  Q.  B.  U.  C.  58,  per  Robinson,  C.  J.j  Thorn- 
V.  Wilkes,  5  Grant,  594  ;  see  also  Bank  of  Montreal  v.  Thompson, 
rant,^,  per  Esten,  V.  C. 

i)  Finlajson  v.  Mills,  11  Grant,  225,  per  Mowat,  V.  C,  see  appendix ; 
(nons  ▼.  Crooks,  1  Grant,  167,  per  Blake.  C,  ante  p.  349  n.  d. 

:)  McDonald  v.  Reynolds,  14  Grant,  G91  ;   Blake  v.  Beattjr,  5  Grant, 

^  Bank  of  Montreal  v.  Thomson,  9  Grant,  59  :  Emmons  v.  Crooks  1 

oty  167  per  Blake,  C;  Woodruff  v.  Mills,  20  Q.  B.  U.C.  51 ;  but  setf  El- 

t  ▼.  Jajne,  11  Ghrant,  412,  reTerring  to  Watts  v.  Sjmes,  1  DeG.  M.  &  G. 

also  BeaUj  ▼.  Gooderham,  13  Grant,  317.         (d)  5  Cbaot  359. 
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The  right  to    person  from  whom  he  has  purchased,  to  discharge  it, 
charges*  on^     cannot  keep  it  alive  as  a  primary  charge  against  any  mesne 
foot.  incumbrances,  which  also  it  was  imposed  upon  him  by  the 

terms,  express  or  implied,  of  his  contract  of  purchase  to  dis- 
charge ;  but  if  by  the  terms  of  his  contract  he  was  not 
bound  to  discharge  the  incumbrance  in  question,  or  although 
he  was  bound  U)  discharge  that,  if  he  wfw  not  bound  to 
discharge  any  mesne  incumbrances  affecting  the  same  estate, 
it  would  be  competent  to  him  to  maintain  the  incumbrance 
he  has  discharged  as  a  subsisting  charge,  in  the  former  case 
for  his  reimbursement,  and  as  standing  in  the  place  of  the 
incumbrancer,  in  the  latter  case,  for  his  protection. 

"  A  purchaser  of  an  equity  of  redemption  may  also  per- 
haps stipulate  with  his  vendor,  while  he  enters  into  an  en- 
gagement to  indemnify  him  against  all  the  incumbrances 
effecting  the  estate,  that  he  shall  be  at  liberty  to  keep  any 
incumbrance  he  may  discharge  on  foot  as  against  the  sub- 
sequent incumbrances  so  as  to  make  his  bargain  as  beneficial 
as  possible. 

"  In  all  these  cases  the  principle  seems  to  apply  ofTWodw 
et  concentio  vincunt  legem,  and  the  incumbrancers  are  sim- 
ply not  permitted  to  be  damnified  by  the  arrangement  made 
Ijetween  the  contracting  parties,  which  would  be  unjust ; 
while  at  the  same  time  no  necessity  exists  for  placing  them 
ill  a  better  condition  than  that  in  which  they  would  other- 
wise stand.    They  retain  all  the  remedies  they  ever  had,but 
acquire  no  new  ernes." 
Can  a  mort-        On  one  impoi^taiit  point  it  is  believed  there  is  some  con- 
gagee  boy  un-  ^^^^  ^^f  opinion  among  common  law  members  of  the  profes* 
of  sale  ?  sion ;  ^^z.,  whether  apart  from  any  question  of  mei^r,  tbw 

statute  does  not  warrant  a  mortgagee  in  buying  himself  un- 
der a  power  of  sale  in  his  mortgage,  thereby  virtually  ob- 
taining all  the  benefit  and  effect  of  a  foreclosure  in  equitji 
and  occupying  at  the  same  time  the  position  both  of  vendfl' 
and  vendee.  This  would  be  contrary  to  well  establiahrf 
principles  breaking  in  upon  which  is  a  strong  aigunM* 
against  any  interpretation  of  the  statute  which  would  alW 
it ;  still  it  must  be  confessed,  there  was  room  for  quaBtte'; 
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it  seems  to  have  been  decided  that  a  mortgagee  so  buy- . 
will  still  continue  mortgagee,  and  liable  to  be  redeemed 
tJie  mortgagor  on  bill  for  redemption  (a).  Undoubtedly 
ler  Con  Stat.  ch.  22  s.  259,  hereafter  alluded  to,  a  mort- 
ee  may  purchase  for  his  own  sole  benefit  the  equity  of 
emption  of  his  mortgagor  at  sheriff 's  sale,  and  that  even 
in  execution  in  which  he  is  plaintiff,  but  there  the  above 
I  is  not  offended,  for  the  sheriff  a  public  officer  assumed 
do  his  duty,  intervenes  between  the  parties,  and  he* 
the  mortgagee,  conducts  the  sale,  and  (on  a  fi.  fa, 
east),  cannot  sell  at  a  sacrifice,  is  compelled  by  statute 
[ive  adequate  notice,  and  is  bound  to  proceed  with  due 
iixl  to  the  interest  of  the  debtor  (6) ;  moreover,  the  dis- 
tion  above  alluded  to,  where  the  sheriff  intervenes,  has 
1  recognized  in  adjudged  cases  (c). 

0  far  as  this  statute,  ch.  87,  enables  a  mortgagee  to 
ive  from  the  mortgagor  a  release  of  the  equity  of 
emption,  or  purchase  the  same  under  any  judgment, 
lout  merging  the  mortgage  debt  as  against  a  subsequent 
tgagee,  there  is  not  so  much  difficulty  ;  for  in  the  first 
e  that  does  not  offend  against  the  rule  that  the  mortga-  . 
shall  not  sell  to  himself,  and  for  the  reasons  above  given  ^ 

next  but  for  the  statute  the  effect  might  be  as  above 
ained,  to  cause  a  merger  of  the  legal,  by  its  coalition 

1  the  equitable  estate,  and  thus  mesne  incumbrances 
lid  stand  first.  But  when  a  mortgagee  sells  under  his 
er  of  sale,  it  is  not  the  mere  equity  of  redemption  which 
ells,  but  the  legal  estate  in  the  lands,  and  the  effect  and 
ict  of  the  power  is  to  enable  him  to  sell  such  legal  estate 

from  any  equity  of  redemption.     On  any  sale  under 
power,  the  purchaser  need  care  nothing  for  incum- 


)  Watkins  ▼.  McKellar,  7  Grant,  684 ;  see  also  post  p.  377  as  to  cir 
lances  luider  which  the  court  will  set  aside  a  pnrchase  by  mort- 
i  of  equity  of  redemption. 

I  Henry  ▼.  Bnmess,  8  Grant,  366  ;  Bethune  v.  Corbett,  18  Q.  B  U. 
18 ;  McGill  ▼.  McGlashan,  6  Grant,  324 ;  see  aUo  ante  pp.  329,  330. 

I  Stratford  ▼.  Twjnam,  Jacobs,  41 8 ;  McGill  ▼.  McGlashan,  6  Granti 
Mohawk  Bank  r.  Atwater,   2  Paige,  64;  Woods  ▼.  Monell,  1 
.  Chan.  Ca.,  602,  American ;   see  also  McKinnon  t.  McDonald,  13 
it,  162. 
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brances  subsequent  to  registry  of  the  mortgage,  his  title 

under  the  power  will  be  paramount  to  any  such  (a) :  and  so 

by  parity  of  reasoning,  if  the  mortgagee  were  the  purchaav 

(assuming  he  could  sell  the  legal  estate  to  himself),  he  woaU 

also  take  freed  o^the  equity  of  redemption,  and  paramount 

to  incumbrances  subsequent  to  his  mortgage :  no  question  of 

merger  in  such  a  case  would  arise,  for  the  mortgagee  is  not 

selling  the  equity  of  redemption,  retaining  the  legal  estate, 

but  the  latter,  freed  of  the  former,  as  authorized  by  the 

power.     The  statute  seems  to  assume,  that  a  mortgagee 

selling  under  his  power  of  sale,  can  and  sometimes  does,  sell 

the  mere  equity  of  redemption,  and  is  based  on  that  sappo- 

sition ;   for  referring  to  it,  it  enacts  that  the  mortgagee 

''may   purchase  the  same**:   assuming  even  that  under 

powei*s  of  sale  as  usually  drawn  such  a  sale  could  be  had, 

The  Act  may  ^^  ^^  never  happened  in  practice,  at  least  on  behalf  of  a  first 

perhaps  con-   mort^?acee.     Possibly  the  Les^islature  contemplated  the  case 

case  of  pale  by  of  a  mortgagee,  other  than  the  first  selling  under  the  power 

a  second  mort-  q(  g^jg  j^  ^hich  csuse  in  one  sense  it  would  be  a  sale  of  an 

gagee. 

equity  of  redemption. 
St.  27  Vic.  ch..     The  provisions  of  the  Con.  Stat.  ch.  22,  C.  L.  P.  Act,  and 
St.'  ch.  22%8.  ^^®  ^^  ^f  27  Vic.  ch.  13  amending  it,  as  to  sale  by  th« 
257, 258,  269,  sheriff  under  execution  of  the  equity  of  redemption  of  the 

260,  sale  by  .  ...  ^      ^  ^ 

sheriff  of  equi-  niortg^gor,  are  as  follows : 

ty  of  redemp- 
tion. CON.  STAT.  CH.  22,  SECS.  257.  258,  2^9,  260. 

The  interest        257.  The  sheriff  or  other  officer  to  whom  any  writ  of  /f" 

of  mortgagors  yjjj^j^  against  the  lands  and  tenements  of  any  mortcaffor  of  real 

may  be  sold  in*'  ®  ,      .  . 

execution.       estate  is  directed,  may  seize  or  take  in  execution,  sell  and  oonTeft 

(in  like  manner  as  any  other  real  estate  might  be  seized  or  taken 
in  execution,  sold  and  conveyed)  all  the  legal  and  equitable  in- 
terest of  such  mortgagor  in  the  mortgaged  lands  and  tenementB. 
12  V.  c.  73,  s.  1. 
Effect  of  such  258,  The  effect  of  such  seizure  or  taking  in  execution,  atfe  ^ 
such  sale.  conveyance,  of  any  such  mortgaged  lands  and  tenemeutB  iW 
be  to  vest  in  the  purchaser,  his  heirs  and  assigns,  all  the  kgdtf" 

(a)  Daniels  v.  Daridsoni  9  Granty  173,  where  a'porchaBer  nndw  yg- 
of  sale  in  a  mortgage  took  paramonnt  to  a  convejnmce  madt  polt 
even  to  the  mortgage,  but  registered  after  its  regittimtion. 


Con.  Stat.  Ch.  22,  Sbcs.  257,  258,  259,  260.  866 

aitable  intercity  of  the  mortgagor  therein  at  the  time  the  writ 
IB  placed  in  the  hands  of  the  sheriff  or  other  officer  to  whom  the 
Doe  is  directed  as  well  as  at  the  time  of  such  sale,  and  to  vest 
such  purchaser,  his  heirs  and  assigns,  the  same  rights  as  such 
ortgagor  would  have  had,  if  such  sale  had  not  taken  place ;  and 
e  purchaser,  his  heirs  and  assigns,  may  pay,  remove  or  satisfy, 
y  mortgage,  .charge,  or  lien,  which  at  the  time  of  such  sale 
isted  upon  the  lands  or  tenements  so  sold,  in  like  manner  as 
e  mortgagor  might  have  done,  and  thereupon  the  purchaser,  his 
tin  and  assigns  shall  acquire  the  same  estate,  right  and  title,  as 
e  mortgagor  would  have  acquired,  in  case  the  payment,  remo- 
J  or  satisfaction  had  been  effected  by  the  mortgagor,  and  on 
lyment  of  the  mortgage  money  to  the  mortgagee  by  the  pur- 
laser,  his  heirs  or  assigns,  the  mortgagee,  his  heirs  or  assigns 
lall,  if  required,  give  to  such  purchaser,  his  heirs  or  assigns,  at 
is  or  their  charge,  a  certificate  of  payment  or  satisfaction  of  such 
urtgage,  which  certificate  may  be  in  the  following  form,  that 
to  say  : 

o  the  Registrar  of  the  County  of 

I,  A.  B.,  of  ,  do  certify  that  C.  D.,  of  ,  who  hath 

9Come  the  purchaser  of  the  interest  of  K  F.,  of  ,  hath 

itisfied  all  money  due  upon  a  certain  mortgage  made  by  the  said 
b  F.  to  me,  bearing  date  the  day  of  ,  one  thousand 

ight  hundred  and  ,  and  registered  at  of  the  clock  in 

le  forenoon  {as  the  case  may  be)  of  the  day  of  ,  in 

lesame  year  (or  as  the  case  may  be)  and  that  such  mortgage  is 
lerefore  discharged.      As  witness  my  hand,  this  day  of 

,  one  thousand  eight  hundred  and 

(Signed)  A.  B. 

:  S:  of  \  Witnesses. 

nd  such  certificate  shall  be  of  the  like  effect,  and  shall  be  acted 
ion  by  r^ristrars  and  others  to  the  same  effect  as  if  the  same 
id  been  given  to  the  mortgagor,  his  heirs,  executors,  admmistra  - 
rs  or  awdgns.     12  V.  c.  73,  s.  2. 

2^9.  Any  mortgagee  of  li^nds  and  tenements  so  sold,  or  the  Mortgagee 
urn  or  assigns  of  such  mortgagee,  (being  or  not  being  plaintiff  ™*y  become 
*  defendant  in  the  judgment  whereon  the  writ  of  fieri  facias  sheriffs  sale. 
nder  which  such  sale  takes  place  has  issued)  may  be  the  pur- 
laser  at  such  sale,  and  shall  acquire  the  same  estate,  interest  aud 


856  27  Vic.  Ch.  13,  Section  1. 

rights  thereby  as  anj  other  purchaser  ;  but  in  th^  event  of  tlie 
mortgagee  becoming  such  purchaser,  he  shall  give  to  the  mori- 
g4gor  a  release  of  the  mortgage  debt,  and  if  any  other  penon 
becomes  such  purchaser,  and  if  the  mortgagee  enforces  payment 
of  the  mortgage  debt  against  the  mortgagor,  then  such  purchiuer 
shall  repay  the  amount  of  such  debt  and  interest  to  the  mort- 
gagor, and  in  default  of  |>Hyment  thereof  within  one  month  after 
demand,  the  mortgagor  may  recover  from  such  purchaser  the 
amount  of  such  debt  and  interest  in  an  action  for  money  had  and 
received,  and  until  such  debt  and  interest  have  been  repaid  to 
the  mortgagor,  he  shall  have  a  charge  therefor  upon  the  mort- 
gaged lands.  12  V.  c.  73,  s.  3. 
The  intvreBt.         260.  On  any  writ,   pi*ecept  or  wain-ant  of  execution  against 

of  a  mortga-    tjoods  and  chattels,  the  sheriff  or  other  officer  to  whom  the  same 

gor  m  goods    f  ^  .  in,. 

mortgaged       is  directed,  may  seize  and  sell  the  mterest  or  equity  of  redemp- 

may  be  Bold     ^qq  in  ^ny  goods  (»r  chattels  of  the  party  against  whom  the  writ 
has  issued,  and  such  sale  shall  convey  whatever  interest 


mortgagor  had   in  such  goods  and  chattels  at  the  time  of  the 
seizure.     20  V.  c.  3,  s.  11, — and  see  12  V.  c.  73,  s.  1. 

27  VIC.  CH.  13,  SECTION  1. 

An  Act  to  amend  the  Common  Law  Procedure  Act 

OF  Upper  Canada. 

Assented  to  15th  October,  1863. 

27  Vic.  ch.  13.      Whereas  doubts   have  arisen  as  to  the  meaning  of  thetvo 
Biile  of  equity  hundred  and   fifty-seventh,   two   hundred    and  lifty-eigbt,  axA 
Qoder^ezeoa^  ^^^  hundred  and  fifty-ninth  sections  of  the  Common  Law  Proce- 
tion  against    dure  Act,  being  the  twenty-second  chapter  of  the  Consolidate^ 
torrofMslgns  S***^"*^  ^^  Upper  Canada :    Thei-efore,  Her  Majesty,  by  ao^ 
of  mortgagor,  with  the  advice   and   consent  of  the   Legislative   Council  au^ 
Assembly  of  Canada,  enacts  as  follows  : 

How  8<i.  257,      1  •  Whenever  the  word  "  mortgagor"  occurs  in  the  said  se^' 

258  of  Con.     tions,  it  shall  be  read  and  construed  as  if  the  words  **  his  heir^ 

shall  be  con-    executors,  administrators  or  assigns,  or  person  having  the  eqpxK 

itmed.  of  redemption"   were   inserted  immediately    after    such    wo^ 

<<  mortgagor ;"  and  the  equity  of  redemption   in  any  freebu^ 

mortgage  of  real  estate  shall  be  saleable  under  an  execution  ^ 

law  against  the  lands  and  tenements  of  the  owner  of  such  wpi^ 

of  Redemption  in  his  lif«tim^  pr  in  the  l^and?  of  his  es^eoaton^ 


iLE  OF  THE  Equity  or  Redemption  under  Execution.  357 

Iministraton  after  his  death,  subject  to  such  mortgage,  in  the 
me  manner  as  any  lands  and  tenements  can  now  be  sold  under 
I  execution  at  law. 

Whether  this  section  is  retrospective  in  its  operation  R«trospect- 
Imits  of  question  (a).  »^«  • 

It  is  by  no  means  clear  that  the  interest  of  a  mortgagor  can  mortga- 
1  chattels  real,  as  leasehold  interests,  can  be  sold  fb).     It  ?°''?  intereBt 

1  *°  chattels 

ould  seem   tolerably   clear    that  at  leaat  under  s.  257  real  be  sold  ? 
Con.  Stat.  ch.  22,  it  cannot  be  sold  fc). 

Before,  the  act  of  27  Vic.  ch.  13,  it  was  held  that  the  Befow27Vic. 
uity  of  redemption  could  not  be  sold  under  the  prior  act  ^y  redem^ptfon 
less  then  vested  in  the  mortgagor  himself,  and  on  an  co^J<ino*.i>® 
eoution  against  him ;  if  vested  in  an  assignee  it  could  not  against  exe- 
sold  under  execution  against  him  (d).     It  was  also  held  «"♦?"  or 

.  .         .,  ,  assignee  of 

tt  even  on  execution  against  the  personal  representatives  mortgagor, 
the  mortgagor,  the  equity  of  redemption  could  not  be 
i  though  the  mortgagor  should  have  died  entitled  (e). 

The  equity  of  redemption  in  one  or  some  only  of  several  Equity  of  re- 
*C€ls  of  land  mortgaged  cannot  be  sold  under  this  act,  eai"able°in  ° 
J   therefore  apparently  no  sale  can  be  had  at  all  where  parocls ;  as,  if 
^  lands  lie  in  different  counties  (/)  :  and  it  would  seem  se?eral  coun- 
follow  that  the  sheriff  'must  offer  all  for  sale  in  one  lot ;  ^^®^;  <*'  *^ 
tl  on  the  s«ame  principle  it  would  seem  that  where  the  dcmption 
aity  of  redemption    is  severed  by   conveyance  by  the  *«^«''«<1- 
Drtgagor  of  part  of  the  lands  mortgaged  before  delivery 
the  writ,  no  sale  CAn  be  had  ;  nor  where,  before  delivery 
the  writ,  two  or  more  mortgages  are  outstanding  in 
Serent  hands  (</j. 

rhe  equity  of  redemption  cannot  be  sold  unless  "clearly  The  equity,  to 
i^fcing  on  the  face  of  the  mortgage ;"  it  must  exist  there-  ^*  "fl^^tjle, 

°  o  o    '  must  exist  on 

^>  Miller  V.  the  Beaver  Association.  14  C.  P.  U.  C.  399. 

)  ^er  Spragge,  V.  C,  McDonald  v.  Reynolds,  14  Grant,  693. 

)   S?e  Scott  V.  Scholey,  8  East,  467. 

)  ^auk   of  Upper   Canada  v.  Brough,  2  Err.  &  App.  Rep.  95. 

^«*e  27  Vic.  ch.  15 ;  I^well  v.  Bank  of  Upper  Canada,  10  Grant,  75; 
^^  per  Bams,  J.,  in  Levisconte  v,  DorTana,  17  Q.  B.  U.  C.  442. 

^  Reward  v.  Wolfenden,  14  Grant,  188. 

■'^iiovan  V.  Bacon,  Chancery  U.  C.  1869,  not  yet  reported. 


I^CoN.  Stat.  Ch.  22,  SacnoN  261. 

the    under,  and  not  by  reason  of  ooUftteral  fibcts  i 
'«••       it  (a). 

aserliA-     The  purchaser  should,  by  reason  of  his  liability 

^««»-  off  incumbrances  (6),  ascertain  their  nature  and  a 

on  the  other  hand,  the  execution  creditor  must  so 

itor  oQ    aB  that,  from  want  of  proper  information,  the  sale 

Bhoald     j^Q^  Y)e  prejudiced,  as  in  such  case  the  sale  miAi 

jproperm-      .         ^  ^      ,  * 

nation  m   aside  (c).     If  he  is  not  aware  of  the  nature  and 

I  "or  wa^"'  ^^  incumbrances,  it  would  be  a  wise  precaution  in 

ighi  b^sei    enquire  of  the  execution  debtor,  giving  notice  of  th 

with  a  view  to  weaken  the  case  of  the  debtor  o 

filed  to  set  aside  the  sale  if  he  withheld  the  inform 

If  a  mork:a£cee  purchase,  the   morti?ajre  debt 

liable  as  sureties  for  the  mortgage  debt  be  r^a 
satisfied,  and  to  an  action  for  the  debt  it  would  sc 
ordinary  plea  of  payment  would  suffice,  though  no 
under  the  act  had  been  given  (d), 
Mergtr,  Ac.  The  question  of  merger,  and  of  the  right  of  the  pi 
to  keep  alive  satisfied  mesne  incumbrances  has  bee? 
of  fe) :  other  points  are  treated  of  in  considering  sa' 
executions. 

Cox\.  Stat.,  Ch.  22,  Sec.  261. 

Aeto  Miiare        ^61.  The  sheriff  or  other  officer,  having  the  execu 
by  sheriff  of   ^yj^  o1[ fieri  facias  against  goods  sued  out  of  either  c 
nor  Courts   of  Common  Law,  or    out  of  any    Co 
or  of  any  precept  made  in  pursuance  thereof,  shall  sei 
or  bank  notes  (including  any  surplus  of  a  former  exe 
the  debtor),  and  any  cheques,  bills  of  exchange,  pro; 
bonds,  mortgages,  specialties  or  other  securities  for  ? 
ing  to  the  person  against  whose  effects  the  writ  of 


(a)  Fitzgibbon  v.  Duggan,  1 1  Grant,  188  j    McCab< 
Grant,  175. 

{h)  See  Pegg  v.  Metealf,  5  Grant,  628,  as  to  the  eflf 
cases  ante  pp.  350,  351,  .352. 

(c)  Ferguson  v.  Duggan,  11  Grant,  18Sj  McDooa 
Grant,  84  ;  Bebec  Tokai  Sh^rob  v.   Helgar.  6  More 
Jones  V.  Jones  15  Grant^  40  ;  and  ante  p.  330  ;  poe^ 

(d)  Woodruff  V.  Mills,  20  Q.  B.  U.  C.  51.         («) 


Seizure  of  Mo&toaoe  UKDEtt  Execxttiok.  Md 

1,  imd  shall  pay  or  deliver  to  the  pftrtj  who  siied  out  the 

tion,  any  money  or  bank  notes  so  seized,  or  a  sufficient  part 

)f^  and  shall  hold  any  such  cheques,  bills  of  exchange,  pro- 

ry  notes,  bonds,  specialities  or  other  securities  for  m4>ney,  as  Money  Miied 

irity  or  securities  for  the  amount  by  the  writ  and  indorse-  ^  ^  P*i<* 
,  .  oTer  to  party 

thereon  directed  to  be  levied,  or  so  much  thereof  as  has  not  uking  oat  the 

otherwise  levied  or  raised,  and  such  sheriff  or  other  officer  execution. 

ue  in  his  own  name  for  the  recovery  of  the  sums  secured 

>y,  when  the  time  of  payment  thereof  has  arrived     20  Vic. 

s.  22. 

e  correspondiDg  Imperial  Act  does  not  extend  to  mort- 

.     Though  the  Provincial  Statute  expressly  names 

j^ages    as    regards  authority  to  seize,  and  makes  no  Interest  of 

ion  of  them  as  regards  holding  and  suing,  still  this  will  JJ^^fJ^^l,. 

redude  the  right  to  hold  or  sue  (a).  ed  bj  selling 

ihe  execution  creditor  cannot -through  the  sherifT  seize  ©Ay  attach* 

>rtgage,   he  can    nevertheless  attach  the  mortgage  ing  mortgage 

debt. 

I  execution  will  not  bind  the  interest  of  the  mortgagee  Execution 
its  delivery  to  the  sheriff,  but  only  firom  seizure  of  the  f^m  seixure 
jage  (6). 

e  covenant  for  repayment  is  not  essential  to  the  va-  Covenant  for 
'  of  a  mortgage,  for  it  may  well  be  that  the  land  alone  P*y™*"*» 
form  the  security,  and  that  the  mortgagor  shall  incur  not  essential, 
rsonal  liability ;  consequently,  in  the  absence  of  the 
lant,  or  some    evidence  apparent   on  the  face  of,  or  ^^,.     . 

,  Obligation  to 

I  dehors,  the  mortgage,  that  a  loan  was  in  fact  made  or  repay  if  no 
itecedent  debt  existed,  no  action  would  lie  against  the  <»<>^«"**»*- 
jagor  to  recover  the  amount.  In  one  case  (c)  wherein 
lOrtgagee  was  seeking  to  recover  from  the  mortgagor, 
the  covenant  was  omitted,  and  there  was  the  usual 
so  for  redemption  and  total  absence  of  any  evidence  to 
a  loan  or  antecedent  debt,  the  consideration  in  the 


Bank  of  Upper  Canada  v.  Shickluna,  10  Grant,  157. 

Smith  V.  Bemie,  10  C,  P.  U.  C. 

Hall  V.  Morley,  8  Q.  B.  U.  C.  584 :  see  also  Pearman  v.  Hyland, 
B.  U.  C.  202. 


360  Covenant  for  Payment. 

mortgage  being  expressed  to  be  money  paid  by  the  mon- 
gagee  to  the  mortgagor,  the  law  on  the  subject  is  thus  laid 
down,  "We  tliink  it  clearly  appears  that  in  order  to  furnish 
ground^  for  an  action  at  law  to  compel  payment  of  the 
mortgage  money,  there  must  be  something  beyond  the  mere 
proviso  in  the  deed,  which  is  simply  a  defeasance  and  noth- 
ing more.  If  there  is  no  engagement  expressed  to  pay  the 
money,  there  must  at  least  be  what  Lord  Denman  speaks  of 
in  Yates  v.  Aston  (a),  some  proof  of  an  advance  made  at  the 
request  of  the  mortgagor,  for  the  mortgage  itself  certainly 
does  not  import  that." 

The  covenant  for  payment  prior  to  the  29  Vic.  ch.  28,  sec. 

28,  gave  the  mortgagee  the  benefit  of  priority  over  simple 

contract  creditors  in  administration  of  assets,  and  time  of  bw 

by  the  Statute  of  Limitations  is  extended  to  twenty  yews. 

The   covenant  should  be  in  favor  of  the  personal  not 

the  real  representatives  of  the  mortgagee,  the  former  being 

entitled  to  the  money,  though  the  legal  estate  would  d^ 

scend  to  the  latter.     It  is  collateral  to  and  does  not  nin 

with  the  land  as  a  covenant  for  title,  but  stands  on  the 

footing  of  a  chose  in  action ;  and  consequently  on  an  asr 

signment  of  the  mortgage,  the  assignee  must  sue  in  the  name 

of  the  mortgagee. 

Liiuitfttion  to       Interest  more  than  six  years  over  due  ceases  to  be  a 

i'ntweM^  ""^    ^^^yg^  on  the  land  by  Con.  Stat.  ch.  88,  sec.  19 ;  but  hy  Con. 

Stat.  ch.  78,  sec.  7,  the  personal  remedy  by  action  on  the 

covenant  continues  for  the  interest  and  principal  for  twenty 

years  (h).     Apart  from  the  Statute  of  Limitations,  after 

expiiy  of  twenty  years  non-payment  and  possession  by  the 

Presumption    niortgagor,  a  presumption  arises  of  payment  and  re-convey- 

of  payment     ^^^^.^  Qf  (^j^e  mort^j^ced  estate  to  the  mortgagor :  but  it  has 

and  reooDTey  i    i  i     i  ^  .         i.  i  .  i         lv 

ance.  l^^en  held  that  the  presumption  did  not  exist,  where  tne 

moi-tgage  deed  contained  no  redemise  to  the  mortgagor  and 
the  land  was  vacant  on  execution  of  the  deed  (c).    Apla<* 

(a)  Yates  v.  Aston,  4  Q.  B.  182. 

(6)  Sinclair  v.  Jackson,  17  Bea.  405 ;  see  post  p.  386  as  to  tackutf^ 
terest  to  principal  as  against  the  heir  though  more  than  six  yean  ofcm 
and  resisting  r^emptioii  unless  all  arrears  are  paid. 

(c)  Mahar  v.  Praaer,  17  C.  P.  U.  C.  408,  A.  Wilson,  J.,  dm. 
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ayment  is  seldom  specified,  though  the  so  doing,  or  the 
ng  the  right  to  deposit  in  some  bank  to  the  credit  of  the 
tgagee  might  in  some  cases  avoid  the  necessity  of  per- 
il legal  tender  to  him. 

he  covenants  for  title  are  the  same  as-  in  ordinary  pur-  Co?enanU  for 

\e  deeds,  except  that  the  covenant  for  quiet  enjoyment  ^     ' 

lade  to  take  effect  only  after  default  in  payment  of  the 

tgage  money.     The  covenants  also  are  not  limited  as  in 

of  an  ordinary  purchase  to  the  acts  of  the  grantor : 

has  been  complained  of  on  .the  ground  that  the  result 

ler  foreclosure  or  sale  under  a  power  of  sale  in  the 

tgage,  that  the  mortgagor  continues  liable  more  exten- 

ly  on  his  covenants  which  run  with  the  land,  than  if  he 

sold  the  estate  in  the  first  instance  ;    no  doubt  this  is 

on  the  other  hand,  if  through  defect  in  title,  the  mort- 

5e  lost  the  security  of  the  land  on  recovery  by  a  stran- 

through   some  defect  in  title  not   occasioned  by  the 

tgagor,  and  the  covenants  for  title  were  limited  to  his 

,  the  mortgagee  might  be  in  a  very  precarious  position  in 

the  day  appointed  for  payment  of  the  principal  money 

e  distant ;  whereas,  if  the  covenants  were  general,  he 

htsue  on  them  at  once  in  such  case  without  waiting  for 

day  appointed  for  payment,  and  the  measure  of  damages 

lid  be,  it  is  apprehended,  the  amount  of  the  loan,  for  the 

tgagee  is  entitled  to  what  he  stipulated  for,  viz.,  the 

rity  of  the  land,  and  failing  that,  to  be  reinstated  and 

return  of  his  money. 

isurance  policies  against  loss  by  fire,  or  against  the  death  Fire  iosur- 
le  mortgagor,  frequently  form  a  most  important  part  of "' 
security  in  a  mortgage  ;  as  where  the  chief  value  of  the 
erty  consists  in  buildings  in  the  one  case,  or  the  mort- 
r  should  have  but  a  life  or  limited  interest  in  the  pro- 
y  in  the  other. 

ogections  are  frequently  made  to  lending  on  property 
re  fire  insurance  is  essential  to  the  sufiiciency  of  the 
rity.  This  arises  from  the  risk  of  the  policy  being  void 
a  inception  from  improper  description  of  the  property 
red,  or  from  other -inattention  to  important  particulars, 
46 
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or  becoming  vitiated  after  its  creation  on  violations  of  the 
conditions  by  increase  of  risk  or  otherwise.  The  mortga- 
g(^c  also  is  frequently  put  to  expense  and  trouble  on  a  loss 
happening.  In  very  many  cases  when  a  loss  occur8,  the 
insurance  company  is  not  legally  liable,  and  it  is  morethan 
probable  that  if  mortgagees  and  others  insured  were  now 
t<)  examine  the  conditions  endorsed  on  their  existing  poli- 
cies, and  the  facts  attendant  on  and  subsequent  to  the  in- 
surance, they  would  find  that  their  only  security  rested  on 
moral  obligation,  or  the  fa^t  that  the  companies  know  well 
that  it  is  not  to  their  interest  to  insist  on  strictly  legal  ob- 
jections. On  this  Lord  St.  Lemards  says  (a),  "  Very  few 
policies  against  fire  are  so  framed  as  to  render  the  company 
legally  liable,  generally  the  property  is  inaccurately  de- 
scribed with  reference  to  the  conditions  under  which  you 
insure.  They  are  framed  by  the  company,  who  probably  are 
not  unwilling  to  have  a  legal  defence  against  any  claim,  as 
they  intend  to  pay  what  they  deem  a  just  claim,  without 
talking  advantage  of  any  technical  objection,  and  to  make  use 
of  their  defence  only  against  what  they  may  believe  to  be  a 
fraud  though  they  may  not  be  able  to  prove  it."  He  goes 
on  to  mention  the  difficulty  he  had  in  endeavoring  person- 
ally to  effect  a  proper  insurance.  In  pi:actice  it  is  not  usual 
for  the  mortgagee  to  enquire  into  the  validity  of  the  insu- 
rance effected  by  the  mortgagor. 
Distinction  There  is  this  distinction  between  an   insurance  against 

between  fire  loss  by  fire  and  an  insurance  on  a  life,  viz.,  that  the  latter, 
nnce-  Uuf  for-  ^^  '^  Contract  to  pay  a  fixed  sum,  and  at  least  where  a  man 
nier  n  mere  insures  his  own  life,  quite  independent  of  any  question  of 
fraot^of  in-"  indemnity  or  loss  consequent  on  death,  whereas  the  former 
demnity.  is  strictly  a  personal  contract  for  indemnity  to  the  insured 
against  loss,  and  does  not  extend  beyond  the  amount  of 
loss  (6). 
Fire  insur-  The  consequence  is,  that  where  the  insured  absolutely 
conveyance  °°  conveys  the  property  insured,  the  policy  ceases  to  be  effec-  . 

(a)  Handy  Book,  5  ed.,  p.  46. 

(6)  Dalby  v.  India  and  London  Aasuranee  .Company,  15  C.  6.  365; 
Smith  Lg.  C^.  T)  ed.  233,  239,  249. 
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,  for  the  insured  can  suffer  no  loss  as  to  property  not  by  insured 
and  in  order  that  in  such  case,  the  policy  if  assigned,  ][^nt  of*in.**"" 
lid  continue  effectual,  the  consent  of  the  insurers  should  surer, 
btained  on  the  assignment  (a).    This  it  will  be  observed 
lite  independent  of  any  conditions  of  the  policy,  which 
tUy  expressly  provide  that  on  any  transfer  of  the  ])r()- 
y  or  of  the  policy,  the  consent  of  the  insurers  shall  be 
ined  and  signified  in  some  particular  way. 
s  however  upon  a  mortgage,  an  interest  is  still  left  in  juleps  con- 
mortgagor,  a  transfer  by  way  of  mortgage  would  not,  ^Yv  of  moTt- 
Duld  seem,  be  within   the  principle  above  alluded  to  8*K«- 
icable  to  absolute  transfers,  and  an  action  might  still 
istained  in  the  name  of  the  mortgagor,  unless  indeed 
3onditions  of  the  policy  vitiated  it  on  assignment  with- 
consent  (6).     Frequently  it  will  be  found,  the  condi- 
j  of  a  policy  are  so  worded  as  in  strictness  to  render  a 
ent  of  a  particular  nature  to  the   proposed  transfer 
isite  before  the  transfer,  and  that  further  notice  of  it 
Id  be  given  after  it  actually  takes  place:  and  even 
gh  the  insurers  consent  to  an  assignment  of  the  policy  Action  on  po- 
iven,  and  it  expresses  itself  to  be  an  indemnity  to  the  V^^  cannot  be 

\  ,  ,  "^  in  name  of 

red  and  his  assigns,  still  an  action  must  be  brought  on  assignee. 
loss  in  the  name  of  the  insured  and  not  of  his  assignee, 
the  general  principle   that  a  chose  in  action  is  not 
^able  (c). 

an  existing  policy  be  assigned  the  covenant  to  keep  Covenant  lo 
)  so  long  as  any  moneys  remain  due,  should  contain  a  gurance.  *° 
ilation  to  pay  the  annual  premium  requisite  so  to  do,  two 
iree  days  at  least  before  the  policy  would  expire,  and 
uce  the  receipt  on  demand :  this  gives  time  to  the  moil- 
e  after  default  to  pay,  or  insure  himself  before  the 
;y  expires.     It  should  provide  also  that  the  mortgagor 

do    or  suffer  nothing   whereby   the  policy  may  be 
ted,  and  that  thereon  or  on  any  default  by  the  mort- 

Sidlers  Company  v.  Badcock,  2  Atk.  557 ;  Lynch  ▼.  Dalzell,  4 
P.  C.  431. 

2  Davidson  Conv.  2  ed.  p.  542. 

Beemer  v.  Anchor  Assurance  Company,  16  Q.  B.  U.  C.  485. 
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Objections  to 
iDterim  re- 
ceipts for  in- 
sarance, 


Absence  of 

corporate 

seal. 


Cases  where 
mortgsgee  in- 
suring may 
retain  the  mo- 


gagor  in  keeping  up  the  policy,  the  mortgagee  may  keep 
up  the  insurance  or  otherwise  insure,  and  thai  the  pre- 
miums so  paid  shall  be  a  charged  on  the  land. 

It  frequently  happens  where  there  is  no  policy  in  exis- 
tence, and  time  is  of  importance,  that  the  mortgagor  effectR 
an  insurance,  and  as  some  delay  necessarily  ensues  befoie 
the  policy  can  issue,  he  takes  what  is  termed  an  iiUerim  re 
ceipt  not  under  the  corporate  seal  of  the  company,  expressing 
that  the  property  is  insured  and  that  a  policy  will  be  issued 
and  the  lender  accepts  the  mortgage  and  rests  satisfied  wiiji 
an  assignment  of  this  receipt.  This  is  a  course  which  may 
lead  to  difficulty,  not  only  because  when  the  policy  subse- 
quently does  issue  if  in  favor  of  the  mortgagor,  it  may  per- 
haps be  requisite  to  go  through  further  formalities  as  to  its 
assignment,  (to  avoid  which  it  is  advisable  to  insure  in  the 
name  of  the  mortgagee),  but  also  because  at  law  at  least,  on 
any  loss  happening  before  the  policy  issues,  the  conlpany 
has  been  held  not  to  be  liable  to  pay  the  loss  (a),  on  the 
general  principle  that  corporations  cannot  contract  except 
under  theii*  corporate  seal.  In  any  such  event  the  company 
might  be  compelled  in  equity  to  make  good  their  contract, 
and  pay  the  loss  (&) ;  at  law  also  an  action  would  lie  on  a 
refusal  to  issue  the  policy  (c) ;  and  as  to  executed  contra<;ts 
of  corporations  within  the  scope  of  their  business  and  au- 
thority of  which  they  have  received  the  benefit,  the  ten- 
dency of  recent  cases  is  to  relax  the  rule  under  which  they 
were  held  not  liable  on  the  grounds  of  absence  of  the  co^ 
porate  seal  (d). 

If  the  mortgagee  should  insure  at  his  own  expense,  with- 
out having  any  right  under  the  mortgage  deed  or  otherwise 
to  recover  the  premium  from  the  mortgagor,  then  he  i» 


(a)  Jones  v.  Provincial  Insurance  Co.,  16  Q.  B.  U.G.  477. 
(6)  Penlay  v.  Beacon  Assurance  Co.,  7  Grant,  130. 

(c)  Jones  V.  Provincial  Insurance  Co.,  16  Q.  B.  U.  C.  477,  perRobi«OBf  , 
C.  J. 

(d)  Pirn  V.  Municipal  Council  Ontario,  in  appeal,  9  C.  P.  U.  C,  ^ ' 
Whitehead  v.  Buffalo  &  Lake  Huron  Railro^  Co.,  in  appeal,  a  Qn^h 
167. 
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d  as  having  insured  for  his  own  benefit,  and  not  for  neys  oo  loss 
e  mortgagor,  or  of  the  estate,  and  could  retain  the  piling  on*the 

money  and  also  recover  the  mortgage  money  mortgage, 
uny  deduction  ;    and  in  this  respect  he  stands  on 
2  same  footing  as  a  lessor  insuring  under  like  cir- 
88  (a). 

t,,  14  Geo.  3,  ch.  78,  s.  83,  is  to  the  effect  that  the  14  Geo.  3,  cb. 
J  companies,  on  the  request  of  any  perscm  in  teres-  Jo'compenhjg 
ojierty  destroyed   or  damaged   by  fire,  or  on  any  insurance 
)f  suspicion  shall  cause  the  insurance  money  to  be  rebstMe^pro- 
u  rebuilding  or  reinstating  the  property,  unless  perty  instead 
xty  days  after  adjustment,  the  parties  give  suffi-  j^naSred"^ 
irity  to  to  the  company  that  the  money  shall  be  ho 
or  a  settlement  be  come  to  among  the  parties  to 
action  of  the  company.     It  has  been  held  (6)  that 
on  applies  heie,  and  it  follows  that  though  as  above 
mortgagee  insuring  for  his  own  sole  benefit  with- 

Bon  V.  Land,  8  Hare,  216. 

on  V.  Pennock,  14  Grant,  604  ;  sec  also  Ke  Barker,  H4  Law.  J. 

The  Stat.  14  Geo.  a,  ch.  78  repealed  the  Stau  12  Geo.  H,  ch. 
8  passed  for  much  the  same  object.      The  repealed  act  is  not 

in  most  of  the  editions  of  the  statutes  at  large,  but  that  act 
n  sections  applyin;;  expressly  to  certain  specified  limits  of  the 
s  of  mortality,  goes  on  to  enact  in  precisely  the  same  words 
<:^  of  I  i  Geo.  3,  except  that  in  this  section  83  are  left  out 
h  are  insorted  in  the  corresponding  section  of  12  Geo.  3.,  viz., 
le  limits  by  this  act  (12  Geo.  3),  prescribed."  The  inference 
len  the  Legislature  re-enacted  in  the  same  words  as  the  repealed 

only  that  they  omitted  the  words  which  conBned  the  operation 
ler  act.  that  they  did  not  intend  the  new  act  should  be  so  cou- 
nt this  is  a  fair  and  strong  argument  may  be  gathered  from  the 
in  ej^  parte  f -opeland,  3  De  G.  M.  &  G  914,  and  the  King  v. 

Burr.  448;  in  the  latter  case  Lord  Mansfield  says  **  where 
iff'erent  statutes  in  pari  materia^  though  made  at  difTercnt 
ir-en  expired,  and  not  referring  to  each  other,  they  shall  be  taken 
led  together  as  one  system  and  as  explanatory  of  each  other.'' 
ver  a  general  principle  that  in  construing  a  statute  the  old  law 
nsidered.  From  the  title  of  the  act  14  Greo.  3,  it  might  be  infer- 
le  whole  act  was  limited  in  its  operation  ;  but  the  title  is  no 
tatnte,  and  not  to  be  regarded  in  its  construction,  (Bac.  Ab. 
12):  moreover  it  has  been  held  that  sections  84  and  86 
al  and  in  force  here.  It  must  however  be  admitted  that 
writers  iu  stating  that  a  covenant  to  insure  runs  with  the  land 
eir  remaiks  to  cases  within  the  BillB  of  Mortality,  whilst  others 
^h  of  saying  that  beyond  those  limits  the  covenant  would  not 

on  Covenants  183.,  Woodfall  Land.  &  Tenant  9  cd.  p.  545., 
a.  Conv.  by  Sweet,  3  ed.  426. 
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out  any  right  to  charge  the  premium  against  the  HlOTtg^ 

gor,  would  be  entitled  to  the  mortgage  money  without 

deduction  on  account  of  any  insurance   money  received  on 

a  loss,  still  practically  the  mortgagor  by  application  of  tlus 

section  can  get  the  benefit  of  the  insurance  by  requiring  tke 

moneys  to  be  expended  on  the  estate  :  so  also  on  the  other 

hand  in  the  same  way  a  mortgagee  might  obtain  the  benett 

of  a  policy  not  assigned  to  him  effected  by  a  mortgagor. 

Mortgageeen-      Apart  even  from  the  operation  of  the  above  act,iti8aid 

titled  to  have  ^j^^^  though  there  were  no  assignment  of  the  policy,  or  any 

ney  payable    agreement  in  regard  to  it,  a  mortgagee  would  still  be  entitled 

laidTout^in^**'  ^^  equity  to  insist  ori  the  insurance  money  accruing  on  any 

reinstating      loss  being  laid  oiit  in  reinstating  the  property,  provided tke 

property.        insurance  existed  at  the  time  of  the  mortgage  (a). 

CoTcnant  to        The  section  of  the  act  above  referred  to  being  general  in 

'°"tMV"i°'d»  ^^  application,  it  seems  that  a  covenant  to  insure  would  run 

with  the  land  in  favor  of  assignees,  though  beyond  the  limits 

of  the  bills  of  mortality,  as  being  a  covenant  which  by  force 

of  the  act  which  requires  the  insurance  money  to  be  laid 

out  on  the  premises  on  request  of  any  person  interested, 

directly  affects  the  land ;  and  it  is  said  that  apart  from  the 

operation  of  the  act,  on  general  principles  the  covenant 

would  also  run,  especially  if  the  insurance  money  is  to  be 

laid  out  in  reinstating  the  premises  (b). 

If  a  policy  be      If  a  policy  be  assigned,  and  nothing  said  as  to  how,  in 

ToM^under^t^  ^^^  *^^^  ^^  ^^^'  *''*®  insurance  moneys  are  to  be  implied. 

happens,  how  then  if  the  mortgage  moneys  be  not  payable  on  the  low 

are  to°be  an-   happening,  the  mortgagor  is  entitled  to  have  the  insurance 

plied  moneys  received  by  the  mortgagee  applied  in  reconstructifln 

of  the  property.     The  mortgagee  is  not  compellable  agWDS^ 

his  consent  to  apply  them  in  reduction  of  his  mortga^l*" 

fore  it  becomes  jmyable,  nor  to  invest  them  for  the  benefit 

of  the  mortgagor ;  neither  is  he  himself  entitled,  without 


(a)  See  Davidson  on  Conv.,  2  ed.,  vol.  2.,  p  541,  .referring  to  G* 
den  V.  Ingrain,  23  L.  J.  Ch.  478,  per  Ld.  C. 

{h)  Per  Beau  J.,  Vernon  v.  Smith,  6  B.  A  Al,  I.  Woodfall  Ud^^ 
Tenant,  8  ed.  545.  Sie  contra  Plait  on  Coveoants,  185.  B/Ul  Je  J«^ 
Conv.  by  Sweet,  3  ed.  426. 
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le  consent  of  the  mortgegor,  to  lay  out  such  moneys  on 
ivestment ;  or  (at  least  if  not  in  possession)  in  reconstruc- 
lon  of  the  mortgaged  premises ;  on  the  other  hand,  should 
iie  mortgagor  withold  his  consent  to  reconstruct,  the 
loneys  can  remain  idle  in  the  hands  of  the  mortgagee,  who 
tD  not  be,  before  the  mortgage  become  payable,  be  charged 
ith  interest  on  them,  or  be  liable  to  any  deduction  of 
incipal  or  interest  on  his  mortgage  (a).  The  principle 
be  applied  is  that  the  insurance  moneys  represent  the 
"operty. 

Some  of  the  following  observations  in  regard  to  assurance 
I  lives,  equally  apply  to  assurance  against  loss  by  fire  ; 
ch  as  in  regard  to  the  concealment  or  misrepresentation 
fiu^  which  will  vitiate  the  policy,  the  notice  of  assign- 
ent  requisite,  &c. : 

Policies  of  insurance  on  a  life  or  lives  frequently  form  a  ufe  inror- 
ibstantial  part  of  the  security  on  a  loan,  where  the  bor-  "*^®- 
»wer  has  but  a  limited  interest  in  the  lands  offered  as 
«urity,  as  where  he  is  tenant  for  his  own  life,  or  pur 
lUre  vie.  So  also  where  a  life  policy  has  been  a  long  time 
t  63dstence,  and  thus  become  valuable  by  accumidated 
onuses,  or  the  advanced  age  of  the  assured,  the  policy 
lone,  if  assigned  with  proper  covenants  and  powers  to 
be  assignee,  may  form  adequate  security  for  a  portion  of 
iB  value. 

A  policy  of  insurance  on  a  life  is  a  contract,  based  on 
srtain  representations  as  to  health,  age,  &c.,  and  subject  to 
srtain  conditions  as  to  place  of  residency,  &c.,  between  the 
usurer  and  the  insured,  that  the  former  will  pay  a  certain 
Jed  sum  on  a  given  event,  as  the  death  of  a  named  person, 
consideration  (as  one  of  the  conditions)  of  certain  fixed 
nxual  or  other  payments  to  be  made  to  the  insurer.  The 
Ove  is  the  simplest  form  of  insurance,  and  the  contract 
ly  be  more  complex  as  the  circumstances  of  the  case 
iy  require 
It  has  before  been  mentioned  (b)  that  the  contract  is  to     ,        ,     , 

V,  ;  .  .  not  a  contract 

y  a  fixed  sum  at  all  events,  and  is  not,  as  is  an  insurance  of  indemnity. 


o)  Aiistin  V.  Story,  10  Grant,  306.  (6)  p.  362. 
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against  loss  by  fire,  in  the  nature  of  an  indemnity  to  the 
insured   against  loss,  but  quite  irrespective  of  any  such 
({uestion,  except  so  far  as  it  may  be  governed  by  Stat  14, 
(ieo.  3,  ch.  48. 
14  Geo.  3.  cii.      That  statute  14  Geo.  3,  ch.  48,  based  on  the  policy  of  uot 

hiau7ance  to    ^^^l^^'^^^g  **">'  ^^^^  ^  have  a  pecuniary  interest  in  the  death 
amount  of  in-  of  another,  prohibits  insurance  on  any  life  wherein  the  in- 
\\fel)  \^edlte  '**"red  has  no  interest,  and  provides  also  that  where  the  in- 
of  the  policy,   sured  has  an  interest,  no  greater  amount  shall  be  recovered 
than  the  value  of  such  interest  at  ike  date  of  tlie  policj. 
If  the  insured  had  an  insurable  interest  at  the  date  of  the 
policy,  he  can  recover  to  that  amount,  though  it  should 
have  ceased  on  the  happening  of  the  death  insure*!  against 
on  the  principle  above  explained  that  the  contract  is  not 
one  of  indemnity  (a) ;  if  the  insurance  should  exceed  the  in- 
terest, the  policy  is  not  void,  but  good  pro  tanto  (b).    The 
interest  must  be  a  pecuniary  one,  (c.)  but  every  one  has  an 
insurable  interest  in  his  own  life. 
Miwrepresent-      A  policy   is  based  on  representatioas   made  as  to  age, 
Hiioh.  health  and  other  material  particulars;  most  policies  provide 

that  any  erroneous  re])resentation  shall  vitiate  the  policy, 
and  in  such  case  the  materiality  of  such  representation  is 
not  to  l)e  considered  (d).  Wilful  misrepresentation  or 
supj)ression,  of  a  material  fact,  would  vitiate  the  policy 
ai)ai-t  from  any  express  condition  to  that  effect  (e).  In 
most  instances  also  the  policies  are  liable  to  be  avoided  on 
eei-tain  named  contingencies,  as  if  the  party  whose  life  is 
insured  should  travel  beyond  certain  specified  limits,  &c 
The  policy  a  The  policy  being  a  chose  in  action  is  not  assignable  at 
cho9f  in  action.  ]r^y^^  ^^  ^^^  ^  giy^  ^^q  assignee  a  right  of  action  in  his  own 
name;  any  action  for  the  sum  insured  must  be  in  the  name 
of  the  insured  or  his  personal  representatives,  even  though 


(a)  Dalby  v.  India  Ins.  Co.,  15  G.  B.  392.  2  Smith,  Lg.  Ca.  6  ed. 
24 G  overnihng  Qodsall  v.  Boldero.  (6)  lb. 

(c)  Von  Lindenau  v.  Desborough,  8  B.  &C.  686.  Morland  y. laueM 
Beav  389;  see  further  as  to  insurable  interests  Bmiyon  on  life  IbM' 
ranee  14. 

(d)  Anderson  v.  Fitzgerald,  4  H.  L.  Ca.  484. 

(e)  Beemer  v.  Anchor  Ins.  Co.,  16  Q.  B.  U.C.  485,  a  case  of  ti* 
policy.  ' 
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^jcpressed  to  be  made  with  assigns  (a) :  for  the  same  reason 
Hao,  as  will  be  presently  explained,  notice  to  the  insurer  of 
transfer  of  the  policy  is  all  important. 

From  the  above  remarks  may  be  gathered  the  matters 
leserving  attention  on  the  assignment  of  a  life  policy.  As 
%  preliminary  step,  enquiry  should  be  made  of  the  insurers, 
SU3  to  whether  the  policy  is  still  subsisting,  and  whether 
bhey  have  received  any  notice  of  any  prior  transfer.  As  a 
^neral  rule  the  assignee,  from  difficulty  of  enquiry  into 
the  &cts,  has  to  run  the  risk  of  the  policy  being  invalid  by 
reason  of  errors,  or  misreprese|^tiou  in  the  particulars  on 
which  it  is  based. 

The  assignment,  if  by  way  of  mortgage,  may  be  coupled  Form  of  as- 
with  the  grant  of  the  land  mortgaged,  and  the  same  with  uS^JJ^J^y 
r^ard  to  the  proviso  for  redemption.  It  should  give  power 
to  sue  in  the  names  of  the  personal  representatives  of  the 
insured,  and  to  give  reqeipts  (b) ;  the  trusts  should  be  de- 
clared of  the  moneys  to  be  received,  being  to  pay  expenses, 
then  the  mortgage  debt,  and  the  surplus  to  the  mortgagor. 
The  covenants  of  the  mortgagor  will  be  not  only  to  pay 
requisite  premiums,  and  produce  receipts,  but  not  to  do  or 
suffer  anything  whereby  the  policy  or  any  future  policy 
may  be  avoided ;  that  if  it  becomes  voidable  he  will  do  all 
things  requisite  to  restore  it ;  that  if  it  becomes  void  he  will 
reinsure  in  the  mortgagee's  name;  that  on  default  by 
mortgagor  in  regard  to  insurance  the  mortgagee  may  insure 
and  pay  premiums,  and  the  mortgagor  will  repay  and  the 
expenses,  and  tiU  re-payment  the  moneys  shall  be  a  charge 
on  the  lands  and  the  policy.  There  should  be  a  power  to 
sell  or  surrender  any  policy,  with  the  usual  clauses  exoner- 
ftUng  the  purchaser  fi*om  seeing  as  to  the  regularity  of  the 
sale ;  the  trusts  of  the  insurance  money  should  be  declared ; 
and  the  mortgagee  declared  not  to  be  liable  for  involuntary 
losses.  The  frame  of  some  of  these  trusts  and  declarations 
will  be  referred  to  hereafter  in  considering  power  of  sale 

(a)  Carter  v.  Boehm,  3  Barr.  1905 )  1  Sm.  Lg.  Ca.  6  ed.  490,  in  notes. 
if)  Brasier  v.  Hadson,  9  Sim.  1. 
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be  given, 


or  a  second 
assignee  first 
giving  notice 
may  gain 
priority, 


or  payment 
made  to 
assignor. 


Notice  of 
assignment  of 
outstanding 
interests  in 
personalty 
should  be 
given. 


not  requisite 
as  to  real 
estate. 


of  the  land  mortgaged,  and  the  trusts  of  the  puidttse 
money. 

After  the  assignment  notice  to  the  insurers  should  im- 
mediately be  given ;  this  depends  on  the  principle  that  as 
the  debt,  or  chose  in  action  assigned,  is  not  capable  as  a 
chattel  of  actual  delivery,  still  it  must  be  rendered  as  com- 
plete as  the  nature  of  the  transaction  will  allow,  whidi  is 
said  to  be,  delivery  of  the  security,  if  any,  and  notice  to  the 
debtor  (a).  Therefore  a  subsequent  assignee  of  a  chose  in 
action  may  obtain  priority  by  being  the  first  to  give  notice 
to  the  party  liable ;  if  suchtfbubsequent  assignee,  however 
had  notice  of  the  prior  charge  at  the  the  time  of  assign- 
ment, then  of  course  he  would  gain  no  priority  (b).  To  such 
an  extent  is  the  effect  of  notice  carried  that  it  would  seem, 
that,  even  where  the  first  assignee  obtains  possession  of  the 
policy,  but  omits  to  give  notice,and  a  subsequent  assignee  has 
his  enquiry  for  the  policy  evaded  by  the  assignor, or  even  act- 
ing bona  fide,  makes  no  enquiry,  he  will,  being  the  first  to 
give  notice,  generally  be  preferred  (c).  It  is  manifest  also 
that  in  the  absence  of  notice,  the  party  liable  to  pay  might 
pay  the  insured,  or  original  creditor,  and  thus  the  assignee 
be  defeated ;  so  also  the  policy  might  be  surrendered. 

The  doctrine  of  notice  both  as  to  determining  priorities 
and  also  in  excluding  the  operation  of  the  reputed  ownership 
clauses  hereafter  referred  to  is  not,  of  course,  confined  in  its 
operation  to  policies  of  assurance,  and  other  cko9tB  i% 
action,  but  may  be  stated  generally  as  applying  to  ahnost 
all  dealings  with  reversionary  or  other  partial  interests  and 
other  outstanding  rights  and  expectancies  in  personally. 

It  does  not  apply  however  to  equitable  interests  in  red 
estate,  that  is,  where  the  ^interest  is  existing  in  real  estate 
which  continues  its  character  as  such,  and  has  not  by  direc- 
tion to  convert  or  otherwise  assumed  the  character  of  mere 

(a)  Jones  v.  Gibbon.  9  Ves.  410;  In  re  Birch  2  K.  &  J.  332 ;  Dettb 
V.  Hall,  3  Rubs.  22,  and  see  generalljr  Ryall  v.  Bowles,  2  White  4Mt 
Lg.  Cas.  £q.  3  ed.  670  et  seq.  ]  2  Davidson  onConv.  2  ed.  4S4,  d.  «;  488. 

(6)  Bunyon  Life  Ass.  p.  180. 

(c)  Bunyon  Life  Ass.,  182,  184 ;  Stocks  t.  Dobson,  17  Jur  213. 
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eraonalty  only,  as  for  instance,  trust  money  directed  to  be 
liaed  out  of  a  sale  of  real  estate,  and  so  that  it  could  only 
ia4sh  the  party  entitled  as  money  (a). 

There  is  also  apart  from  the  above  considerations,  the  Necesntj  for 
ict  that  under  the   English    Bankruptcy  Acts  (6),   the '"^^^^•^^•V*^^ 
^TBonal  as  well  as  the  real  estate  situate  here  of  a  per-  assignor  stiU 
m  who  under  them  is  adjudged  a  bankrupt  becomes  vested  I^iufedoiinner 
L  the  assignee  in  bankruptcy,  and  liable  to  the  satisfaction 
r  bis  debts.      Under  what  are  called  the  reputed  owners- 
lip  clauses  of  these  statutes,  if  the  bankrupt  at  the  time 
r  his  becoming  so,  have  in  hifei  possession  order  or  disposi- 
on  with   the  consent  of  the  true  owner,  any  goods  or 
lattels  whereof  he  was  reputed  owner,  or  had  taken  on 
imaelf  the  sale,  alteration  or  disposition  as  owner,  the 
line  become  liable  to  satisfy  the  creditors  in  bankruptcy, 
on.  St.  c^  18.  &  1 0.  (8  Vic.  ch.  48)  has  a  clause  to  the  same  Con.  Sut  eh. 
Feet,  and  though  it  refers  only  in  terms  to  goods  and  chat-  ^®'  ^^'  ^^' 
Is,  yet  choses  in  action  are  thereby  included  (o). 

Under  these  reputed  ownership  clauses  of  the  English 
cts,  it  has  been  held  that  policies,  (d)  bonds  and  other 
ioses  in  (iction  (e)  are  within  the  meaning  of  the  acts, 
id  pass  to  the  assignees  in  bankruptcy  in  the  event  of 
agligence  in  giving  notice  to  the  party  liable,  at  any 
ite,  if  there  be  evidence  of  continued  reputed  ownership 
jT  the  bankrupt ;  but  it  has  been  laid  down  that  without 
»me  such  evidence  to  bring  the  case  within  the  act,  mere 
)6enoe  of  notice  by  the  assignee  of  a  policy  is  not  con- 
osive  against  him  (f). 


(a)  Be  Hoehes,  33  L.  J.  N.  a  Cha.  725 ;  Jooea  v.  Jones,  8  Sim.  633  ; 
ilmot  V.  Pike.  5  Hare  14 ;  Lee  v.  Howlett,  2  Eaj  &  J.  631. 

(()  12  &  13  Vic,  ch.  106  ]  24  &  25  Vic.  ch.  134,  ante  p.  20. 

(C)  Byall  V.  Rowles,  1  Ves.  Sr.  348  ;  2  W.  A  T.  Lg.  Ca.  Eq.  3  ed.  670. 

{d)  Fanlkner  y.  Case,  1  Bro.  C.  G.  125 ;  GsXe  v.  Lewis,  9  Q.B.  730. 

(e)  Byall  v.  Bowles,  1  Ves.  384  supra  y  Belcher  v.  Bellamy,  2  Ex.  303  ^ 

>rxi  y.  Baker,  9  East,  215 ;  2  Smith  Lg.  Ca.  190  in  notis  and  cases  there 

ed ;  see  also  Gibson  y  Overbory,  7  M.  &  W.  555. 

If)  £z  parte  Cooper,  2  M.  D.  &  De  G.  23 ;  Ex  parte  Heathcote,  2  M.  D. 

De  G.  711  i  Ex  parte  Bose,  2  M.  D.  &  I>e  G.  131 ;  Edwards  y.  Scott, 

iC  A  6. 962. 
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For  the  transfer  of  the  legal  estate  of  the,  mortgagee  at 
Pow«r  of  sale,  law  no  power  of  sale  is  requisite,  and  the  assignee  or  vendee 
will  take  subject  to  such  rights  as  may  be  subsisting  in  the 
mortgagor,  or  those  who  claim  under  him,  of  possession, 
redemption,    or    otherwise    (a) :    and   thus   a   sale  and 
conveyance  of  the  estate  by  the  mortgagee  to  a  vendee, 
though     made    professedly    as    on    a    power  of  sale  ift 
the  moi*tgage,   is   valid  to   pass   the    legal    estate  of  (he 
mortgagee,  even  though  no  power  of  sale  existed,  or  were 
improperly  exercised ;  and    when   the   mortgagors  right 
to  possession  is  gone,  the  vendee  e^n  maintain  ejectmeat ; 
he  occupies  in  fact  the  position  of  assignee  of  the  mortr' 
gage  (b).  The  chief  object  of  the  power  is  to  enable  the  mort- 
gagee or  other  party  claiming  through  him  to  sell  and  con- 
vey the  property  free  from  the  equity  of  redemption  of  the 
mortgagor,  and  of  all  claiming  through  him  subsequent   to 
the  mortgage,  whether  by  express  charge  or  by  execution,  or 
otherwise,  and  thus  avoid  the  expense  of  proceedings  in 
Equity  to  foreclose  or  sell. 

The  power  of  sale  is  now  very  commonly  made  use  ol 
and  although  at  first  sight  its  insertion  may  appear  preju- 
dicial to  the  interests  of  the  mortgagor,  yet  in  truth  it  is 
not  so,  if  only  to  be  exercised  on  reasonable  notice  affer 
default  and  at  public  auction.  The  absence  of  such  a 
power  may  be  very  prejudicial  to  the  interests  of  both 
mortgagor  and  mortgagee,  where  the  equity  of  redemption 
becomes  incumbered  by  executions  or  otherwise,  as  on  a 
suit  for  foreclosure  or  sale  the  incumbrancers  have  to  be 
made  parties,  sometimes  at  great  expense.  As  regards  any 
objection  on  the  ground  of  possibility  of  improper  exercise 
of  the  power  by  an  individual,  which  could  not  happen  on 
sale  under  direction  of  the  court,  it  will  be  seen  in  the 
sequel  that  a  Court  of  Equity  by  application  of  the  principle 

(a)  See  post  p.  388. 

(6)    See  Nesbitt  v.  Rice,  U  G.  P.  U.  C.  409. 
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.  the  mortgagee  is  trustee  for  the  mortgagor,  will  closely 

tinize  his  conduct,  and,  if  improper,  afford  relief 

he  power  of  sale  should  be  given  to  the  mortgagee,  power  of  sale 

executors,  administrators  and  assigns  :  it  should  not  given  to  per- 

riven  to  heirs  instead  of  the  personal  representatives,  "^^f ^  °<>*  *^® 

J      ,  .  1    1  .     .1  t  Tt       V    •  real  represen- 

he  latter  are  entitled  to  the  money,  and  the  heirs  are  tatiTes. 
th(B  parties  to  convey  the  l^al  estate  vested  in  them, 
ch  they  hold  as  trustees  for  the  parties  entitled  to  the 
leys,  in  which    latter  they   may  be   in   no   way   in- 
»ted. 
"he    word  "  assigns,"  as  referable   to   the    mortgagee.  The  power 

Tj  i_  ♦.,    J    /•      •       'J.       1^  'a    •         •  J  /  \  should  extend 

jld  never  be  omitted,  for  in  its  absence  it  is  said  (a)  ^^  astigneet, 

assignee  of  the  mortgage  could  not  exercise  the  power 

ale  (6),  and  that  it  may  be  doubtful  whether  a  devisee 

Id  (c). 

'he  power  should  not  be  made  conditional  on  notice  Frame  of 

ig  given,  but  if  any  notice  is  to  be  given,  it  should  be  P^Jf*'  *■  *o 

idded  for  by  a  separate  covenant  by  the  mortgagee  not 

ell  till  after  the  specified  notice  (d), 

lS  regards  the  clause  or  covenant  providing  that  notice  Notice  to 

fiven  before  sale  under  the  power,  it  is  said  (e)  that  it  **«i8n8. 

Bry  advisable  to  omit  the  word  "  assigns,"  as  referable 

he  mortgagor,  from  the  clause  requiring  notice.     If  as- 

s  are  to  receive  notice,  ample  scope  may  however  be 

n  as  the  mode  of  giving  notice,  and  it  should  be  pro- 

sd  that  the  notice  need  not  be  personal,  but  may  be 

on   the  premises,  and  need  not  be  addressed  to  any 


)  Byth.  Jar.  Con.,  bj  Sweet,  vol.  5,  p.  105  y  but  it  is  to  be  observed 
the  cases  referred  to  which  are  named  in  the  two  next  following  notes 

cases  of  trustees  and  trusts  for  sale,  and  not  of  a  mere  mortgage  with 
wer  of  sale.  In  a  case  of  a  trust  created,  it  is  clear  the  trust  cannot 
elected,  for  it  implies  a  personal  confidence  in  the  party  named  ; 
Virtner,  Lord  Braybroke  v.  Inskip.  Tador  Lg.  Ca.,  %  ed.  pp.  890,  et 

in  notis. 

)  Bradford  v.  Belfield,  2  Sim.  264  ;  see  last  note. 

)  Cooke  V,    Crawford,  13  Sim.  91 :  Wilson  v.  Bennett,  5  De  G.  & 
475  ;  Stevens  v.  Austen,  7.  Jur.  N.  S.  873;  Macdonald  v.  Walker, 
ieA.  556  ',  see  also  Ridout  v.  Howland,  10  Grant,  547. 

')  Forster  v.  Hoggart,  15  Q.  B.  155 ;  see  post  pp.  375 ;  424,  n.  t. 

)  Dart  Vendors,  3  ed.  p.  45  note  r. 
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Notice  of  Sale,  person  by  name  or  designation,  or  may  be  sent  by  poii 
addressed  to  the  party  at  the  post  office  next  his  rm- 
dence.  In  one  case  (a)  the  power  of  sale  was  conditional 
on  default  and  notice  in  writing  to  the  mortgagor,  his 
heirs,  executors,  administrators  or  assigns^  or  left  at  his 
or  their  last  or  most  usual  place  of  abode,  requiring  pay- 
ment ;  it  was  held  that  notice  to  the  mortgagor  alone  was' 
sufficient,  and  that  it  was  well  served  by  fixing  it  on  the 
door  of  a  house,  alleged  to  have  been  his  last  known  place 
of  abode  ;  at  least  that  the  onus  was  thrown  on  the  par- 
ties objecting  to  the  sale  that  something  more  should  have 
been  done.  It  was  also  held  that  it  was  not  requisite  to 
prove  that  the  mortgagor  was  alive.  This  case  has  been 
referred  to  as  warranting  the  proposition,  that  in  case  of 
an  assignment  of  the  equity  of  redemption,  notice  need  not 
be  given  to  the  assignee,  but  it  hardly  warrants  so  broad 
a  statement :  it  was  a  case  (to  put  it  simply)  of  a  convey- 
ance Arom  W  to  S,  declared  void  as  against  the  creditors  of 
W  in  a  suit  at  their  instance,  but  it  was  good  as  r^;arded  a 
subsequent  bona  fide  mortgagee  for  value  from  S  ;  it  was 
insisted  the  creditors  should  have  had  notice,  and  that  the 
notice  as  served  was  insufficient.  It  will  be  observed  the 
creditors  did  not  stand  in  the  position  of  assignees  of  the 
mortgagor,  they  did  not  claim  uiider,  but  in  fact  pofft- 
mount  to  the  mortgage,  and  therefore  the  case  per- 
haps, is  hardly  an  authority  that  the  notice  would  have 
been  good  if  there  had  been  an  assignee.  In  a  case 
wherein  the  mortgage  provided  that  no  means  should  be 
taken  by  the  mortgagee  to  obtain  possession  till  he  should 
have  given  a  month's  notice  in  writing  after  default  de- 
manding payment,  it  was  held  on  ejectment  brought  by 
the  mortgagee  that  a  notice  signed  by  his  attorney  on  re- 
cord in  an  action  on  the  covenant  in  the  mortgage  to 
recover  the  mortgage  debt,  a  month  prior  to  the  ejectment 
in  which  action  the  same  attorney  was  also  attorney  ** 
record  was  sufficient,  and  that  no  proof  need  be  give*  » 
the  authority  of  such  attorney  (6). 

(a)  Major  v.  Ward,  5  Hare,  698. 

(b)  Eeyworth  v.  Thompsoni  16  Q.  B.  U.  0.  178. 
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It  is  important  to  provide  that  any  sale  by  the  mortga-  cunse  pro- 
e  shall  be  valid  as  regards  the  purchaser  in  all  events,  v^-^*^J5*' J*" 
iTing  the  former  personally  liable  for  improper  conduct,  in  any  event 
any ;  and  that  the  purchaser  shall  not  be  bound  to  en- 
tire as   to  whether  notice   has  been  given,  or   default 
ide,  or  otherwise  as  to  the  validity  of  the  sale  :  in  the 
fience  of  such  a  clause  the  mortgagee  selling  may  have 
netimes  difficulty  in  enforcing  the  sale  against  an  un- 
ning  purchaser  (a).     But  such  a  clause  will  not  protect 
purchaser  who   has  express   notice  that  the   notice  of 
e  stipulated  for  has  not  been  given  (6). 

Phe  power  usually  authorizes  a  sale  by  private  contract  Frame  of 
at  public  auction,  for  cash  or  on  credit,  in  whole  or  in  ^^^ 
3.  firom  time  to  time,  under  any  special  conditions  of 
»  as  to  title  or  otherwise,  with-  power  at  any  sale 
auction  to  buy  in  and  re-sell  without  being  respon- 
le  for  any  loss  or  diminution  of  price  occasioned 
sreby,  and  to  rescind  or  vary  any  contract  of  sale  that 
.y  have  been  entered  into  (c). 

On  any  sale  undfer  the  power,  the  vendor  must  be  care-  Modeof  exer^ 
so  to  act  as  that  the  interests  of  the  mortgagor  be  not  ^^^  S^^" 
5jTidiced  by  any  negligence  or  misconduct.     The  duty  of  mortgmgee. 
nortgagee  on  sale  by  him  resembles  that  of  a  trustee  for 
6  ((2)  though  perhaps  a  greater  latitude  may  be  allowed 
a  mortgagee  than  to  a  bare  trustee  not  interested  in  the 
dceeds,  and  the  court  might  restrain  a  sale  by  a  trustee 
der  circumstances  in  which  they  would  not  restrain  a 
^Ttgagee  (^.     It  is  more  advisable  of  course,  to  avoid  any  Mode  of  sale. 


c)  See  Hobeon  y.  Bell.  2.  Bea.  17. 

I)  Parkinson  v.  Hanbnry,  8  W.  K.  575. 

[t)  As  to  the  object  and  necessity  for  these  provisions,  see  Jarman 
W»  Cony,  by  Sweet,  3  ed.  vol.  5,  p.  412  j  Davidson  Conv.  vol.  2, 
^,  2  ed. ',  Dart  Vendors,  3  ed.  pp.  34,  et  seq.  ;  Lewin  Trusts,  5 
•  431 ;  Ante  p.  44,  note  referring  to  ex  parte  Lewis. 

d)  Richmond  v.  Evans,  8  Qrant  608 }  Latch  v.  Farlong,  12  Grant, 
^)  per  Mowat,  Y .  C.    See  also  ante,  n,  c. 

6)  As  to  cases  wherein  the  coort  declined  to  interfere;  Matthie  v. 
'aids,  11  Jnr.  761 :  Kershaw  v.  Kalow,  1  Jor.  N.  S.  974 ;  see  also 
^kner  ▼.  Equitable  Society,  4  Jnr.  N.  a  1214. 
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Duty  of  Yen-  ground  of  complaint  of  insufficiency  of  price  or  of  un&ir 
®''  sale,  that  the  property  should  be  sold  at  public  auction, 

instead  of  by  private  contract,  even  though  the  power 
authorize  the  latter.  In  one  case  where  the  mortgagee  ex- 
pressed a  desire  to  get  his  debt  only,  and  made  no  effort  to 
sell,  and  never  having  advertized,  sold  at  private  sale  at  & 
great  undervalue,  the  sale  was  set  aside,  though  it  did  sot 
appear  that  the  purchaser  was  aware  of  the  negligence  of 
the  mortgagee  (a).  Due  notice  by  advertisement  of  the 
intended  sale  should  be  given,  and  perhaps  as  to  this  the 
practice  which  governs  on  sales  by  the  direction  of  the 
Couit  of  Chancery  would  be  the  safest  guida  Unneceaauy 
and  too  stringent  conditions  of  sale  as  to  title  and  pro- 
duction of  title  deeds  or  otherwise  shoidd  be  avoided  as 
Cases  where  likely  to  prejudice  the  sale;  and  if  in  this,  or  other  re- 
M  improperly  ^pects  the  conduct  of  the  mortgagee  be  improper,  not  only 
conducted,      wll  he  be  held  responsible,  but  under  circumstances  the- 


sale  may  be  set  aside  (6) ;  but  the  circumstances  must 
very  strong  to  induce  the  Court  to  set  aside  a  sale  as  againsfli 
Value  of  im-   a  purchaser  acting  hoiiafide  (c),  and  if  the  sale  were  se^ 
allowed.         aside  as  against  such  piux^haser,  he  might  be  allowed  foi^ 
his  improvements  {d), 

Con.st.  ch.87,      The  right  of  the  mortgagee  under  Con.  Stat.  ch.  87,  ti^ 
g/gee*to™pur-  Purchase  himself  on  sale  under  the  power  was  before  con — 
chase  himself,  sidered  (c) ;  as  regards  the  right  so  to  purchase  apart  froi 
the  statute,  it  is  quite  clear  that  a  mortgagee  has  no  sue 
right,  and  that  notwithstanding  any  such  piuxshase,  he 
still   continue  mortgagee,  and  liable  to  redemption. 
mortgagee  stands  as  above  remarked,  much  in  the  positic 


(a)  Latch  v.  Furlong,  12  Grant,  303. 

(6)  RichmoDd  v.  E^ans,  8  Grant,  608.     Jenkins  y.  Jones,  2  Ltw    ^• 
N.  S.,  128:  Latch  v.  Furlong,  12  Grant,  303,  ante  n.  aj  McAlp»  J* 
Young,  2  Chan.  Cham.  Rep.  171 ;  and  ante  pp.  330,  368.  As  todepi«e^ 
tory  conditions,  see  Davidson  Conv.  3  ed.  vol.  1,  p.  441 ;  Sog.  V«^    *' 
ed.  p.  53 )  Dart  3  ed.  p.  34. 

(c)  See  p.  376,  n.  c. 

(d)  Carroll  v.  Robertson,  15  Grant,  173.  (e)  p.  352. 
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f  a  trustee  for  sale ;  his  duty  as  vendor  is  t«  obtain  as 
luch  as  possible  for  the  property,  his  interest  as  purchaser 
the  reverse  of  this,  and  that  the  property  shall  sell  for  as 
w  a  price  as  possible.      Courts  of  Equity  forbid  a  man 
acing  himself  in  this  j>osition,  wherein  his  interest  may 
►nflict  with  his  duty.      So  jealous  are  the  courts  in  allow- 
g  the  mortgagee  to  deal  with  the  interest  conveyed  to 
m,  that  at  one  time  it  seemed  questionable  whether  where  MortgtgM 
le  mortgagee  should  j)urchase  on  a  sale  for  taxes  the  lands  S?estotefor 
ortgaged,  he  would  not  still  hold  them  as  mortgagee,  and  t^w. 
liable  to  redemption  on  the  terms  of  the  mortgage  (a). 
^d  .  where  a  mortgagee  bought  the  equity  of  redemption  pnrchasefrom 
»der  pressure  of  an  insolvent  mortgagor,  at  considerably  mortgagor nn- 
**>   than    its  value,  the  j)urehase  was  set   aside   at  the 
stance  of  the  assignee  in  })ankniptcy  of  the  mortgagor  (6). 
has  been  held  however,  that  a  second  mortgagee  buying  Second  mort- 

s  legal  estate  on  a  sale  by  the  first  mortgatree,  under  a  K*^®  b^T^nf 
°.  "^  feft'  estate  on  Mue 

^er  of  sjile  HI  his  mortgage,  takes  the  estate  as  any  bj  prior  morf- 
■^^nger,  free  from  the  equity  of  redemption  (c).      But  if  8*^**- 

-  ixiortgage  of  the  second  mortgagee  be  in  trust  for  sale 
default,  instead  of  with  the  usual  power  of  sale,  so  that 

'  ^mortgagee  stands  more  in  the  position  of  a  trustee,  then 
onnnot  purchase  from  a  prior  moilgagee,  but  will  con- 
^e  to  be  trustee  as  regards  the  property  purchased  {d). 
^-^  a  general  rule  the  trusts  of  the  proceeds  of  any  sale  Application  of 
*Uld,  after  payment  of  the  mortgage  debt  and  expenses,  J^i^Jf^J^e 
declared  in  favor  of  the  mortgagor  and  his  heirs,  and  not 
ftivor  of  his  personal  representatives,  unless  indeed  the 
'^*tgage  be  of  leasehold  property.  Whoever  has  the  right 
Redeem,  i3  the  person  who  is  entitled  to  the  residue  of 

-  property  left  unsold  after  satisfaction  of  the  mortgage 

^ )  Smart  v.  Cottle,  10  Grant,  60,  per  VanKoughnet,  C. ;  Schol6eld  v. 
'^nBon,  10  Grant,  226^that  on  such  purchase  he  can  hold  abso- 
^ly,  see  Eellj  v.  Macklem,  14  Giant,  29. 

^)  Ford  T.  Olden,  Law  R.  3  Eq.  40 1 :  see  also  Webb  v.  Rorke,  2  Sch. 
-^f.  661. 

C)  Shaw  V.  Bumy,  11  Jur.  N.  S.  99  j  Parkinson  v.  Hanbury,  13  W. 
^31 5  Watkins  v.  McKellar,  7  Grant,  584  :  Brown  v.  Woodhouse,  14 
^Ht,  684. 

'.  U)  Parkinson  v.  Hanbury,  8  W.  R.  575 ;  1  Drew  &  S.  143 ;  13  W.R.  331 . 
48 
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debt,  and  to  the  sui*plu8  proceeds  if  all  be  sold.  K  themortr 
gagor  does  not  intend  this,  but  intends  a  conversion  in  the 
event  of  a  sale,  and  that  the  proceeds  shall  go  as  peisonal 
estate,  then  that  should  be  clearly  expressed ;  for  when  there 
is  a  more  power  and  not  an  absolute  tmst  for  sale,  and  a 
sale  take  place  after  the  death  of  the  mortgagor,  the  surplus 
proceeds  will  go  to  the  heir,  even  though  the  trust  of  ihem 
be  declared  in  favor  of  the  personal  representatives  (a). 
On  a  badly  drawn  mortgage  by  inattention  to  the  above, 
the  mortgagee  may  frequently  be  misled  into  pajrment  to 
the  wrong  party.  Where  a  sale  is  had  in  the  lifetime  of 
the  mortgagor,  the  surplus  proceeds  will  go  to  personal 
representatives  on  his  death  before  payment :  the  general 
principle  is,  the  property  or  its  proceeds  will  where  there  is 
a  mere  power  of  sale,  go  to  real  or  personal  representatives, 
according  to  the  state  in  which  it  was  on  the  death  of  the 
mortgagor. 
As  to  garnish-  When  the  mortgagor  had  by  the  terms  of  the  mortgage 
proceeds  of  ^  remedy  at  law  for  the  surplus  proceeds  of  the  sale,  and  not 
•*!«•  a  mere  right  in  equity  to  call  on  the  mortgagee  to  account 

for  them.  Draper.  C.  J.,  gave  an  order  in  Chambers  (6)  at 
the  instance  of  a  judgment  creditor  of  the  mortgagor  to  gar- 
nish such  surplus,  although  it  appeared  that  other  judgment 
creditors  were  prior  as  regards  registry  of  their  judgments 
to  him  in  whose  favor  the  order  was  made.  But  if  by  the 
terms  of  the  mortgage  the  mortgagor  has  no  remedy  at  law 
for  the  surplus  proceeds  the  right  thereto  cannot  be  gar- 
nished as  a  debt  due  him  (c)  :  and  it  would  seem  also  there 
is  no  remedy  in  equity,  by  garnishment  at  least  (d). 
Distress  As  a  security  to  the  mortgagee  for  the  payment  of  inter- 

c  ause,  ^^^^  j^^  j^^  sometimes  granted  to  him  the  summary  remedy 

of  distress  therefor ;  this  is  effected  in  two  modes,  either  by 


(a)  Wrieht  v.  Rose,  2  Sim  k  Stu.  323 ;  Bourne  v.  Bourne,  2  Haie,  35; 
Lewin  on  Trusts,  6  ed.  686  ;  see  also  Fletcher  v.  Ashbumer  and  Adirodf 
V.  Smithson,  1  White  k  Tud,  Lg.  Ca.  equity,  in  notit. 

{b)  McKay  V.  Mitchell,  6  U.  C.  L.  J,  61. 

(c)  Smith  V.  Trust  and  Loan  Company  22  Q.  B.  U.  C.  525. 

(d)  Horsley  v.  Cox,  L.  R.  4  Cha.  App.  92.  As  to  equitable  ezeoitki% 
see  ante  p.  318,  n.  h)  Gore  v.  Bowser,  24  L.  J.  Cha.  316,  440. 
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mple  grant  of  right  to  enter  and  distrain  for  arrears  of 
terest  and  expenses,  and  to  dispose  of  the  distress  as  land- 
rds  may  do  for  rent  in  arrear ;  or,  by  the  operation  of  an 
tomment  clause,  actually  creating  the  relative  positions  of 
ndlord  and  tenant.     If  the  remedy  be  given  by  the  former 
ode,  viz.,  by  mere  grant  of  right  to  distrain,  then  it  will 
'.  seen  it  is   less  efficacious  than  the  latter,  for  it  can  does  not  eon- 
►erate  as  nothing  more  than  a  mere  personal  license  to  ^^l^  ^^" 
ke  the  goods  of  the  mortgagor ;  it  cannot  operate  so  as  to  dies, 
ve  the  mortgagee  the  ordinary  right  of  landlords  to  take 
e  goods  of  third  persons  on  the  premises  demised  (a). 
either  can  it  operate  as  a  grant  of  a  rent  charge  for  want 
an  estate  in  the  mortgagor  whereout  to  grant  it  (6),  his 
bate  having  been  conveyed  by  the  mortgage.     It  is  there-  Tenantej  or 
re  more  to  the  interest  of  the  mortgagee  to  constitute  the  Ji^^"*"* 
3rtgagor  his  tenant,  either  at  will,  or  from  year  to  year : 
e  latter  tenancy  is  to  be   preferred,  as  the  former  is 
feasable  by^  the  death  (c),  or  alienation  of  either  party  with 
tice  to  the  other  (d), and  consequently  therentis precarious. 
a  tenancy  from  year  to  year  be  created,  care  must  be 
cen  to  introduce  a  clause  enabling  the  mortgagee  at  any 
lie  after  default  to  determine  the  tenancy,  as  otherwise, 
less  intent  to  the  contrary  were  apparent  on  the  mort- 
ge,  the  ordinary  right  given  to  the  mortgagee  to  enter 
ght  be  overridden,  and  the  mortgagor  might,  notwith- 
uiding  default  by  him.  be  entitled  to  the  usual  half-year's 
tice  to  (J\iit,  incident  to  a  tenancy  from  year  to  year  be- 
■e  the  tenancy  could  be  determined  (e).     If  an  attorment 
,use  as  above,  creating  a  tenancy,  be  introduced,  it  will 
unnecessary,  perhaps  indeed  improper,  to  insert  the 
ual  clause  authorizing  the  mortgagor  to  retain  possession 
I  default. 

a)  Freeman  v.  Edwards,  2  £x.  732 ;  Royal  Canadian  Bank  v.  Kelly, 
C.  P.  U.  C.  196,  per  Grwynne,  J. 

b)  Per  Patteson,  J.,  Doe  d.  Oarrod,  v.  Olley,  12  A.  A  E.  481  j  see  per 
:k,  B.,  in  Freeman  v.  Edwards,  2  Ex.  supra. 

C)  Turner  v.  Barnes,  2  B.  &  S.  436.  (d)  Post  p.  393,  n.  d. 

e)  Metropolitan  Society  v.  Brown,  4  H.  &  N.  428.  Doe  d.  Bastow  v. 
c,  11  Q.  B.  122;  see  further  the  notes  to  Eeech  v.  Hall,  1  Smith  I^. 
60,  623. 
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Attorafneot         The  tenancy  is  created  by  a  clause  declaring  that  the 
^oJS*"^^      mortgagor  attorns  and  becomes  tenant  from  year  to  year 
(or  otherwise)  to  the  mortgagee,  his  heirs  and  assigns,  of 
the  premises  conveyed,  at  the  yearly  rent  of  a  sum  named 
equivalent  to  the  interest,  payable  in  half-yearly  or  other 
payments,  according  to   the   days   fixed  for   payment  of 
interest,  with  a  proviso  that  the  mortgagee,  his  heirs  or 
assigns  may  on  certain  events,  as  default  in  payment,  or 
breach  of  covenant,  enter  and  determine  the  tenancy  with- 
out notice.     This  tenancy  would  not  seem  to  be  open  to 
any  objection  on  the  ground  of  want  of  certainty  in  the 
term  (a) :  a  subject  which  is  hereafter  considered.    In  a 
recent  case  (6),  a  mortgagor  in  possession  conveyed  by  way 
of  mortgage  to  the  defendants  to  secure  advances,  on  trust 
that  they  might  immediately,  or  at  any   time,  sell  the 
premises.     The  conveyance  recited  the  prior  mortgage,  and 
contained  an  attorment  clause,  under  which  the  mortgagor 
became  tenant  to  the  defendants  for  ten  years  at  a  yearly 
rent,  provided  the  security  should  so  long  subsist,  with 
power  to  the  defendants  at  any  time  before^  or  after  sale, 
without  any  demand,  to  enter  and  determine  the  term.    The 
defendants  never  executed  the  conveyance.     It  was  held 
that  it  was  apparent  on  the  deed  that  the  parties  only  in- 
tended to  create  a  tenancy  at  will,  consequently  that  the 
npn-execution  of  the  deed  was  immaterial ;  and  that  as  the 
parties  had  by  the  deed  agreed  that  the  relation  of  landlord 
and  tenant  should  be  created  between  them,  the  mortgagor 
was  estopped  from  setting  up  that  the  defendants  had  no 
legal  reversion,  notwithstanding  that  fact  appeared  on  the 
mortgage  ;  and  a  distress  for  the  rent  was  held  good.    Lush, 
J.,  observed,  "It  is  plain  that  there  was  no  intention  that 
the  mortgagor  should  remain  in  possession  any  given  length 
of  time,  but  that  he  should  remain  on  the  premises  at  the 
will  of  the  mortgagees,  he  binding  himself  to  pay  £800  for  a 
term  not  exceeding  ten  yeai-s,  if  left  in  possession  so  long. 
As  regarded  the  creation  of  a  term  for  ten  years,  and  non- 

(a)  WiUdiiBon  v.  Hall,  3  Bing.  N.  C.  633 ;  Ford  v.  Jones,  U  Q.  ?.^. 
0.  36S.  (b)  Morton  v.  Woods,  L.  9.  3  Q.  6.  658, 
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execution  by  the  mortgagees,  Blackburn,  J.,  seemed  to  think 
it  possible,  if  it  were  necessary  to  decide  on  the  effect  of 
non-execution,  that  the  instrument  might  operate  as  a 
conveyance  to  the  mortgagees  to  the  use  of  the  mortgagor 
for  ten  years :  he  agi-eed  however,  that  the  tenancy  was  at 
wUl. 

A  very  recent  case  (a)  bears  as  well  on  the  creation  of 
relationship  of  landlord  and  tenant  between  mortgagor 
and  mortgagee,  as  on  the  effect  of  a  license  granted  by  the 
mortgagor  to  distrain  for  interest  in  arrear  as  for  rent  in 
arrear.  The  case  is  of  importance  from  the  frequency  with 
which  the  facts  are  likely  to  occur,  by  reason  of  the  very 
general  adoption  of  the  forms  given  by  the  act. 

It  wa.s  an  action  of  replevin,  and  "  the  defendants  avow-  Relationship 
ed  in  substance  that  before  the  said  time  when,  &c..  one  ^nd  tenant, 
Dewey  mortgaged  to  defendant  Kelly  certain  lands,  the  said  and  right  of 

_,  J.   •    •  •      r  1  •       xu  'J         distress  under 

mortgage  contammg  a  proviso  for  making  the  same  void  on  27  &  28  Vic. 

payment  of  the  amount  secured  by  a  day  named^  and  cove-  c  31,  claases 

nant  for  payment,  and  also  covenant  for  distress,  on  default 

in  payment,  in  accordance  the  terms  of  clause  15  of  schedule 

2,  27  &  28  Vic.  ch.  31,  with  an  averment  that  there  were 

due  81,412.50  for  interest,  and  that  default  been  made, 

and  thereupon  defendant   Kelly  distrained.     The   second 

avowry   was  in    all   respects  similar  to    the  first,    with 

the    exception    of   an   averment  that   the    covenant  for 

lisiress  was  a  license   to  take  any  goods  found  on  the 

^remises,  and  the  plaintiffs  claimed  the  goods  under  the 

dleged  conveyance  thereto  from  said  Dewey  subsequently 

x>  said  mortgage  and  the  accrual  of  the  interest  thereunder; 

ind  that  plaintiff  had  at  the  time  of  said  conveyance  notice 

3f  said  mortgage,  its  covenants,  &c." 

The  avowries  were  demurre<l  to,  and  were  held  bad  as 
not  shewing  "that  the  mortgage  contained  a  provision  that 
the  mortgagor  should  be  pennitted  to  continue  in  possession 
of  the  mortgaged  premises,  nor  that  he  did  occupy  in  pur- 
soance  of  such  peiniission  at  the  time  of  distress,  or  at  any 

(a)  Koyal  Canadian  Bank  v.  Kelly  19  C.  P.  U.  C.  196. 
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time,"  which  it  was  considered  were  matters  neoeasaiy  to 
be  averred. 
Royal  Cana-        By  the  judgment  (p.  201)  it  woidd  appear  that  in  ihe 
Kelly.  covenant  for  payment  no  day  was  named  for  payment  of 

interest  except  the  one  day  named  for  payment  of  principal 
The  distress  was  made  after  default  in  the  covenant;  and 
by  the  judgment  the  distress  appears  to  have  been  made 
only  for  the  interest  which  accrued  due  up  to  the  day  of 
payment  of  principal  named  in  the  mortgage.  It  is  said  to 
have  been  admitted  on  argument  that  the  mortgage  was  in 
fact  drawn  under  the  act  of  27  &  28  Vic,  but  th^^e  was 
nothing  on  the  record  to  shew  that ;  though  it  did  so  hi^ 
pen  that  the  license  to  distrain  was  identical  with  tho 
lengthy  form  set  out  in  the  second  column  of  the  act ;  and 
why  the  lengthy  form  was  adopted,  and  yet  the  mortgage 
drawn  with  reference  to  the  act,  did  not  appear.  As  tha 
mortgage  was  admitted  to  have  been  drawn  under  the  act, 
and  "to  contain  a  clause  providing  for  the  mortgagor  con- 
tinuing in  possession,"  it  is  to  be  assumed  4he  language  of 
that  clause  was  the  same  as  clause  17  of  the  forms  given 
by  the  act. 

The  authorities  on  the  so-called  attornment,  posseestxy, 
and  distress  clauses  were  reviewed  at  length,  and  the  fol- 
lowing is  so  much  of  the  judgment  as  bears  on  the  fact*  as 
above  stated: — 

"The  language  of  the  covenant  is,  as  it  appears  to  me,  veiy 
different  from  that  used  in  Chapman  v.  Beecham  (a\  Do^ 
Wilkinson  v.  Goodi^r  (6),  and  Pollitt  v.  Forrest  (c).  The 
covenant  is  not,  that  the  mortgagee  may  'distrain  for 
the  interest'  in  like  'manner  as  landlords  are  authorized *io 
•  do  in  respect  of  distress  for  arrears  of  rent  upon  leases  for 
years,'  nor  *  in  like  manner  as  for  rent  reserved  by  lease;' 
nor  is  the  covenant  in  a  negative  form,  imposing  a  penalty 
for  which  the  mortgagee  may  distrain  as  for  rent  in  anear 
as  in  Pollitt  v.  Forrest ;  but  it  is,  that  if  the  mortgagor  mato 
default  in  payment  of  interest,  it  shall  and  may  be  lawfiil 

(a)  3  Q.  B.  723.  (6)  10  Q.  B.  967, 

(c)  11  Q.  B.  962. 
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he  said  mortgagee,  his  heirs  or  assigns,  to  distrain 
for  on  the  said  lands,  &c.,  or  any  part  thereof,  and  by 
ess  warrant  to  recover,  *  />//  tvay  of  rent*  (that  is,  as  it 
iTH  to  me,  to  recover  the  interest  as  rent  in  the  charac- 
f  rent)  reserved,  as  in  the  case  of  a  demise  of  the 
lands,  Jkc. ;  that  in  fact,  the  interest  shall  be  payable 
it  reserved  by  the  mortgagee,  as  in  the  case  of  a  demise 
2h  this  indenture  is  to  be  taken  to  be)  of  the  said  lands  . 
the  mortgagee  to  the  mortgagor, 
is,  it  appears  to  me,  is  the  natural  construction  to  put 

the  intention  of  the  parties,  as  expressed  in  these 
3,  coupled  with  a  clause  that  the  mortgagor  shall 
in  in  possession  of  the  landw,  and  his  occupation  in 
lance  of  such  agreement. 

)on  the  whole,  I  have  come  to  the  conclusion  that  a  Relationship 
e  in  a  mortgage,  that  the  mortgagor  shall  continue  in  of  landlord 
saion  coupled  with  his  occupation  in  pursuance  of  such  and  right  of 
e,  and  coupled  also  with  a  covenant  for  distress,  in  the  fi^dr^^i^ 
i  contained   in  this  instiiimeut,  does  create  the  re-  o.  81,  clauses 
1  of  landlord  and  tenant  at  a  fixed  rent ;    that  by  the  iie* witi^'*' 
iture  of  mortgage,  in  this  case,  the  tenancy  created  was  occupation. 

the  day  of  re-payment  of  the  principal  for  a  deter- 
te  term,  and  thereafter  a  tenancy  at  will  at  an  annual 

incident  to  which  tenancy  was  the  right  of  dis- 
Lng  upon  the  goods  of  third  persons  upon  the  premises. 
.  however,  of  opinion,  that  the  demurrers  to  these 
lies  must  prevail ;  for  in  neither  of  these  avowries  is 
^ed  that  the  mortgage  contained  a  provision  that  the 
gagor  should  be  permitted  to  continue  in  possession  of 
lortgaged  premisos,  nor  that  he  did  occupy  in  pui-suance 
ch  permission  at  the  time  of  the  distress,  or  at  any  time, 
b  are  matters,  as  it  appears  to  me,  necessary  to  be  aver- 

The  distress  ap})ears  to  have  been  made  only  for  the 
est  which  accrued  due  up  to  the  day  of  payment  of 
ipal  named  in  the  moi-tgage,  and,  treating  the  tenancy 
at  day  to  be  for  a  determinate  period,  and  not  at  will, 
mportant  to  enquire  whether  the  will  was  determined  in 
wray  on  that  day  or  at  any  time  prior  to  the  distress ; 
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Royal  Cana-  for  if  the  distress  was  made  after  the  will  had  been  deter- 
KeUy.  *"  ^  mined,  and  the  mortgagor  continued  in  possession  as  a 
trespasser,  then  the  distress  can  only  be  sustained  as  a  dis- 
tress, after  the  determination  of  a  term,  under  8  Anne,  ck. 
14,  in  which  case  it  would  seem  to  be  necessary  to  averitat 
it  was  made  within  six  months  after  such  determination, 
and  during  the  possession  of  the  same  person,  who  had  been 
a  tenant ;  and  it  is  for  the  avowant  to  shew  clearly  his 
right  to  distrain  :  Haacke  v.  Marr  (8  C.  P.  41)." 

The  learned  Judge  who  gave  judgment  placed  some 
stress  on  occupation  before,  as  well  as  after,  the  determi- 
nation of  the  term,  from  which  it  would  seem  that  he  did 
not  regard  the  case  as  one  simply  in  all  respects  as  of  de- 
mise to  a  tenant  for  a  term  certain  at  a  fixed  rent,  in 
which  case  the  entry  or  occupation  would  be  imma- 
terial (a). 
Mortgagor  It  was  further  considered  that   aftier  the  payment  of 

possesion  ^^  ^^^  principal,  and  the  determination  of  the  term  on  that 
after  expiry  day,  (the  mortgagor  continuing  in  possession),  there  was 
created  "  a  tenancy  at  will  at  an  annual  rent,  incident  to 
which  tenancy  was  the  right  of  distraining  on  the  goods 
of  third  persons  on  the  premises,"  notwithstanding  the 
covenant  as  to  interest,  and  so  consequently  the  distress 
clause  as  to  rent,  did  not  extend  to  payment  of  interest 
after  the  principal  fell  due  and  the  then  determination  of 
the  term,  and  absence  of  evidence  of  assent  to  a  tenancy  at 
will  at  a  rent  on  the  holding  over  after  expiry  of  the 
term  (b). 

(a)  1  Wms.  Saund.  202,  a.  n.  1 . 

(6)  As  to  possession  under  an  executory  demise,  or  agreement  for  a 
lease  at  a  fixed  rent,  and  liability  for  the  rent,  and  moneys  made  pay- 
able qua  rent  Anderson  v.  Midland  Jtailway  Company,  3  £.  &  E.  614: 
Marquis  Camden  v.  Batterbury,  5  C.  B.  N.  S.  808.  As  to  a  mortgagor  in 
possession,  Hitchman  v.  Walton,  4  M.  &  W.  413.  per  Abinger,  C.  B.; 
Tamer  v.  Doe  d.  Bennett,  9  M.  &  W.  643  :  Partridge  v.  Bere,  5  B.  * 
Aid.  604,  Watkins  Conv.  9th  ed.  p.  13,  note  :  DoeRoby  v.  Mai8ey,8B. 
&  C,  767;  Wilkinson  v.  Hall,  3  Bing.  N.  C.  633  ;  1  Smith,  Lg.C»..«fc 
ed.  528,  536 ;  Post  p.  388 ;  As  to  implied  tenancy  at  will  in  eus^ef 
mortgagor  in  possession,  see  post,  p.  388,  note  (2.  As  to  liability  (^ 
a  lessee  who  holds  over  after  expiry  of  his  term  for  rent  alleged  to  M 
due  afterwards  and  during  possession ;  Jenner  y.  Clegg,  I  Moo.  t  &  USj 
Alford  V.  Vickery,  1  Car.  &  M.  280 ;  WiUiams  v.  SUven,  9  Q.  B.  14 
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The  operation  of  the  proviso  for  quiet  enjoyment  by  the  ProTiso  for 
artgagor  is  hereafter  alluded  to  (a)  :    it  will  there  be  ^^^l  ^^^'^^, 
3n  that  it  is  frequently  invalid  for  the  purpose  intended:  fault, 
lestions  on   this  proviso  frequently  arise  in  actions   of 
^ctment,  and  on  its  effect  depends  also  the  period  from 
bich  the  Statute  of  Limitations  will  begin  to  run  against 
le  mortgagee. 

Unless  there  be  some  absolute  necessity  for  the  mortgagee  Inadnsable 
*  enter  into  possession,  such  a  course  is  usually  avoided,  gage™Bhoiild 
^  it  involves  an  account  between  him  and  the  mortgagor.  ♦•»^e  posaes- 

mortgagee  in  possession  is  liable  to  account  for  what  he 
^  received,  or  for  what  without  wilful  default,  he  might  thereon^to 
^ve  received  (6).     He  is  chargeable  with  an  occupation  rent  account 

tespect  of  property  held  by  himself,  and  is  liable  for  vol- 
^tary  waste,  (as  in  pulling  down  houses  or  opening  mines). 
^  a  mortgagee  in  possession  is  regarded  in  some  measure 

the  light  of  a  trustee,  he  will,  if  he  assign  the  mortgage 
^d  possession  to  another  without  the  assent  of  the  mort- 
igOT,  coTitinue  to  be  accountable  and  chargeable  for  rents 
Xd  profits  after  assignment  (c) ;  a  matter  of  some  impor- 
nce  where  they  should  be  large,  and  the  a^ignee  should 
ceive,  or  but  for  his  wilful  default  might  have  received, 
3re  than  suflScient  to  pay  the  mortgage  debt. 

For  many  improvements  he  might  make  he  will  not  be  ^J>**  chargea 

owed,  as  otherwise  by  large  expenditure  he  might  pre-  against  mort- 

tde  the  mortgagor  from  redeeming  (d).     This  would  be  K^go'- 

lat  has  been  termed  "  improving  the  mortgagor  out  of  his 

»te"  (e). 

In  the  absence  of  any  contract  by  the  mortgagor  to  insure, 

that  he,  the  mortgagee,  may,  he  cannot  add  any  premiums 

may  pay  for  insurance  to  the  mortgage  debt  as  a  charge 


a)  Post,  p.  388. 

6)  Ab  to  the  nature  and  extent  of  liabilitji  see  Cold  well  y.  Hall,  9 
KDt,  110 ;  Paul  v.  Johnson,  12  Grant,  474:  see  also  generally  as  to  lia- 
ty  of  mortgagee,  Taylor  Cha.  Orders,  3  ea.  p.  232. 

C)  1  Eq.  Ca.  Abg.  328,  pi.  2.  (d)  Kerby  v.  Kerby,  5  Grant,  587. 

e)  Sandon  v.  Hooper,  6  Bea.  246. 
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on  the  property  (a).  He  may  charge  his  actual  expenstt, 
but  cannot  stipulate  for  an  allowance  or  commissioii  to 
himself  for  the  trouble  of  collecting  the  rents ;  nor  chaige 
for  his  trouble  in  collecting  the  rents.  He  may  however, 
when  the  collection  of  the  rents  would  involve  time  and 
trouble,  appoint  a  receiver,  and  allow  and  charge  a  reason- 
al)le  remuneration  for  the  services  of  such  receiver.  He 
will  be  also  allowed  for  repairs,  and  expenses  incurred  in 
upholding  the  mortgagor's  title  against  adverse  claimants. 

Con.  St.  c.  88,      By  Con.  Stat.  ch.  88,  see.  19,   "  No  arrears  of  rent  or  of  inte- 

8.  19.  j-est,  in  resj>cct  of  any  sum  of  money  chai^ged  upon  or  payable  <mt 

years  over  due  ^^  ^"7  land,  or  rent  or  in  respect  of  any  legacy,  or  any  damages  in 

ceases  to  resi)ect  of  such  arrears  of  rent  or  interest,  shall  be  recovered  by 

land  '^^^y  distress  action  or  suit,  but  within  six  years  next  after  the 

same  resj)ectively  shall  have  become  due,  or  next  after  an  ackoow- 

ledgnient  of  the  same  in  writing  shall  have  been  given  to  the  penoD 

entitled  thereto,  or  his  agent,  signed  by  the  person  by  whom  the 

same  waa  payable,  or  his  agent."     4  W  4,  c.  1,  s.  45. 

but  as  against      ^^  ^^^  mortgagee  can  reach  assets  descended  to  the  hein 
heirs  of  mort-  of  a  mortgagor  by  suit  against  them  on  the  covenant  of 

ffaflTor  all  ar-  o  o         •/  o 

reara  recover-  their  ancestor,  and  also  by  suit  against  the  personal  repre- 
able  on  the      sentatives,  and  in  such  suit  the  equity  of  redemption  would 

covenant  al-  i     i  i        i  .  ,     .        .  «         .       .      i 

lowed ;  as  also  be  saleable,  the  mortgagee  to  avoid  circuity  of  action  is  al- 
wheremortga-  Jq^v^j  r^j^  aminst  the  heirs,  to  tack  to  his  mortgacre  debt  the 

gor  18  seeking  ,   .  .      ^^ 

to  redeem,  or  whole  arrears  of  interest,  though  exceeding  six  years,  re- 
wW  undrr^""'  coverable  on  the  covenant  (b).  And  it  would  seem  th»t 
power  of  sale,  where  the  mortgagor  is  seeking  to  redeem,  or  the  mort- 
gagee has  sold  under  his  power  of  sale,  and  has  surplus  pro- 
ceeds on  hand,  he  is  entitled  to  all  arrears  of  interest  that 
Con.  St.  c.  78,  are  recoverable  on  the  covenant  (c),  which  by  Coa  Stat 
■•  ^-  ch.  78,  sec.  7,  arc  only  barred  after  twenty  yeare,  notwith- 

standing ch.  88.  sec.  19. 
Interest  how        As  regards  calculation  of  interest  when  partial  payments 
calculated.       have  been  nijule,  these  are  to  be  applied  when  the  principal 

(a)  Dobson  v.  Lan(L  8  Hare,  216 :  Brooke  v.  Stone,  34  L,  J.  Ch.  251 ; 
but  sec  Scholefield  v.  Lockwood,  9  Jur..N.  S.  738. 

(b)  Parroll  v.  Robertson,  15  Grant,  173;  Fisher,  Mortgage^  t  li 
925,926.  . 

(c)  Edmunds  v.  Waugh,  L.  R.  1  Eq.  418.,  questioning  Mason  t.  Biom^  j 
bent,  33  Bea.  296  ;  see  further  Ford  v.  Allen,  now  pending  in  OmBcmj^'  ^ 
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is  not  overdue  in  reduction  of  interest.  Wlien  the  principal 
is  overdue,  it  is  much  to  the  mortgagee's  interest  to  apply 
Uie  payments  on  the  interest,  and  he  is  entitled  so  to  apply 
them,  in  the  absence  at  least,  of  any  appropriation  of  such 
payments  by  the  debtor.  The  method  usually  adoi)ted  in 
Tnalring  out  an  account,  viz.,  that  of  charging  first  the  in- 
terest on  the  whole  debt  for  the  whole  period,  a,s  if  no 
payment  had  been  made,  then  allowing  interest  on  each  pay- 
ment from  the  time  it  was  made,  and  then  fleducting  all 
the  payments  and  interest  on  them  from  the  whole  debt 
and  interest  on  it,  is  not  the  correct  way  of  arriving  at  a 
balance ;  it  is  so  much  in  favor  of  the  debtor,  that  where 
there  has  been  a  long  an  ear  of  interest,  and  payments  made 
on  account  by  the  debtor  not  covering  the  intt?rest  alone, 
the  debtor  in  the  course  of  time,  without  adding  any  pay- 
ment in  the  meantime  will  make  his  creditor  his  debtor  f'r/). 

There  is  sometimes  a  provision  that  if  interest  be  not  Provision  as 
punctually  paid,  the  rate  shall  be  increased  ;  in  such  cnsc  interest 
the  increased  rate  will  be  viewed  merely  as  a  penalty 
against  which  a  court  of  equity  will  relieve.  On  the  other 
hand  if  the  higher  rate  be  named  as  that  at  which  interest 
shall  be  paid  with  a  provision  for  its  reduction  on  punctual 
payment,  here  on  default  the  higher  rate  can  be  enforced 
and  no  relief  had  (b).  And  so  also  a  stipulation  that  if  the 
principal  be  not  paid  on  the  day  named,  the  rate  shall  be 
increased  is  enforcible  in  equity  as  well  Jis  at  law  (c). 

There  has  now  to  be  considered  the  respectfve  positions  Right  of  pos- 
■>f  the  mortgagee,  mortgagor,  and  tenants  of  the  mortgagor,  ^®"*^'*- 
both  on  demise  before  and  after  the  mortgage. 

As  between  mortgagee  and  mortgagor  merely,  at  first  Definition  of 
%ight  it  would  appear  as  though  there  could  be  no  gi-eat  SJJfr}™^^ 
iiflSculty  in  determining  their  respective  rights  to  posses-  in  possession. 
>ion,  or  in  defining  the  position  of  a  mortgagor :  it  will  be 
jeen,  however  that  it  is  a  matter  of  some  difficulty. 

(a)  Sir  James  McGregor  v.  Gaulin,  4,  Q.  B.  U.  C.  378.  The  above 
B  the  mode  usually  adopted  by  merchants,  and  there  is  no  doubt  that 
vhere  their  transactions  are  large,  they  must  lose  greatly  by  it. 

(6)    Davidson  Conveyancing,  2nd  ed.  vol  2,  535. 

(c)  Waddell  V.  McColl,  UGrant^  211. 
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The  Right  to  Possession. 


Definition  of 
pnnitinn  of 
mortgaf^or  ia 
possession. 


Lord  Wensleydale  has  said  (a)  "  a  mortgagor  is  not  in  all 
respects  a  mere  bailiff,  he  is  much  like  a  bailiff;  he  is  not  a 
mere  tenant  at  will ;  in  fact  he  can  be  described  merely  by 
saying  he  is  a  mortgagor."      Lord  Denman  has  said  it  is  a 
very  dangerous  thing  to  attempt  to  define  the  position  of  a 
mortgagor.     Under  the  selfsame  circumstances  a  mortga- 
gor in  possession  hjis  sometimes  been  termed  tenant  at  suf- 
ferance, sometimes  tenant  at  will,  sometimes  tenant  at  wiD 
quodammodo  (h).     It  is  therefore  dangerous  to  icfer  that 
under  certain  circumstances  a  moilgagor  in  possession  has 
all  the  rights  or  liabilities  of  an  ordinary  tenant  at  will  or 
at  sufferance,  merely  because*  in  such  circumstances  in  one 
or  more  cases  he  is  designated  as  a  tenant  of  either  char- 
Jicter. 

The  right  to  possession  as  between  mortgagee  and  mort- 
gagor may  be  considered   under  the  following  heads:— 
gagee  and  1-  When  nothing  is  said  as  to  possession  in  the  mortgage, 

mortgagor.  q,.  ^^  ^^^  after  its  execution,  and  no  tenancy  is  created 
When  mort-  by  any  implied  or  express  agreement ;  here  the  mor^- 
fo  DOMeMion"  S^^^  right  of  jKissession  exists  from  the  time  of  execution 
of  the  mortgage  (r)  ;  and  the  mortgagor  continuing  in 
possession  is  in  the  position  of  a  tenant  at  sufferance. 
When  mort-  -•  ^^  ^'^^  mortgage  is  silent  as  to  possession,  and  the  mort- 
gage silent  as  crairee  either  expressly  consent  to  the  mortgagor  remain- 
to  possession,  ?®.  .*  \ii..  ixiTi.  ♦ 

and  mortgagee  mg  lu  jx>ssession,  or  the  facts  are  such  that  such  consent 
can  }>e  implied  (d),  then  the  mortgagor  cannot  be  treated 
as  a  trespasser,  or  tenant  at  sufference,  and  so  ejected 
without  demand  of  passession.  The  position  of  a  mort- 
gttgor  under  these  circumstances  is  that  of  a  tenant  at  will. 
lK)th  as  regards  right  to  pi>ssession  and  the  applicatioa  of 
the  Statute  of  Limitations. 


Right  of 
possession 
between  mort- 


oonsents  to 

mortgagor*8 

possession. 


(a)  Eitchfield  v.  Ready,  20  L.  J.  £x.  52  :  and  see  11  A.  k  E.  314. 

(6)  See  notes  to  Keech  v.  Uall,  1  Smith,  Lg.  Ca.  2  ed.  637. 

(C^  Doe.  d  Mowat  v.  Smith,  S  Q.  B.  U.  C.  139. 

{d)  Can  such  con;$ent  be  implied  so  as  to  create  a  tenancy  at  fHI  bn^ 
the  mere  fact  of  silence  by  the  mortgagee  and  his  knowled^  thitAi 
mortira^r  remains  in  possession  ?    See  notes  to*  Keech  ▼.  Hall,  ■■P*! 
and  £x*ans  v.  Elliou  9  A.  &  £.  342  :  Royal  Canadian  Bank  v.  Kdlji  U  ' 
C.  P.  U.  C.  196,  per  Gwynne,  J.  .; 
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3.  If  nothing  appear  as  to  a  tenancy  or  right  to  j)os-  Merecoyenant 
session,  beyond  a  covenant  by  the  mortgagor  that  after  Jg^  mortgagor 
default  the  mortgagee  may  enter,  hold,  possess  and  enjoy,  gee  after  de- 
this  will  not  by  implication  override  the  effect  of  the  con-  ^*^^'  "*^ 
veyance  which  gives  an  [immediate  right  of  entry  to  the 
mortgagee :  such  a  covenant  may  be  regarded  only  as  an 
ordinary  covenant  for  quiet  enjoyment,  to  take  effect  after 
default  (a). 

,    4.  If  the   mortgage    contain   a   positive   agreement  or  Positive 
proviso   that  till   default  in  payment   on  certain    named  \^^^^^l 
days,    the    mortgagor    may    remain   in    possession,    this  gngor  may  re- 
operates    as  a   re-demise   to  the   mortgagor  "for  as  'ong  ™*^?^^^^j?'' 
as    ho  had   time  given   him  to  redeem    by    payment   of  default, 
the  mortgage  money,  unless  he  make  default  in  any  inter- 
mediate payment,"  a,s  being  an  affirmative  agreement  by 
the  mortgagee  for  a  clefinite  named  time,  and  the  mort- 
gagee's right  of  entry  will  accrue  only  on  default  (6). 

5.  On  default  in  the  last  instance  the  mortgagor  becomes  On  defanJt. 
tenant  at  sufferance. 

6.  If  the  duration    of    the    intended    demise  be    un-  PosscMory 
certain,    or    couched    in    the  shape    only  of  a    negative  ^ertainty'^of 
covenant  by  the  mortgagee,  it  has  been  said  this  will  not  the  term,  or 
operate  as  a  valid  demise  (c)  :  thus  a  mere  covenant  by  the  ^venanf by^^ 
mortgagee  that  in  case  of  non-payment  on  the  day  named  ^^«  mortgagee 
he  would  not  enter  till  after  a  month's  notice  in  writing, 

has  been  said  to  be  invalid  as  a  demise,  on  the  double  ob- 
jection of  want  of  certainty,  and  of  affirmative  language  ; 
and  the  following  passage  in  Sheppard*s  Touchstone  (8  ed. 
272)  has  been  referred  to :  "  If  A  do  but  gi-ant  and  covenant 
with  B,  that  B  shall  enjoy  such  a  piece  of  land  for  twenty 

(a)  Doe  d.  Roylance  v.  Lightfoot,  8  M.  &  W.  553. 

(6)  Wilkinson  v.  Hall,  3  Bing.  N.  C.  633;  Ford  v.  Jones,  12C.  P.  U. 
C.  358. 

(c)  See  the  notes  to  Eeech  v.  Hall,  1  Smith  Lg.  Ca.  6  ed.  p.  523 ;  see 
also  on  the  question  as  to  certainty,  Ashford  v.  McNaughten,  1 1  Q.  B 
U.  C.  171 ;  McMahon  V.  McFaul,  14  C.  P.  U.  C.  433  j  Konklo  v.  May- 


Royal  Canadian  Bank  v.  Kelly,  19  C.  P.  U.  C.  196. 
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years,  this  is  a  good  lease  for  twenty  yeai*s :  so  if  A  prom- 
ise to  B  to  suffer  him  to  enjoy  such  a  piece  of  land  fpr 
twenty  years,  this  is  a  good  lease  for  twenty  years.   So 
if  A  license   B  to  enjoy  such  a  piece  of  land  for  twenty 
years,  this  is  a  good  lease  for  twenty  years.    And  there- 
fore it  is   the    common    course  if  a   man  make  a  feoff- 
ment  in  fee,  or  other  estate,  upon  condition  that  if  such  a 
thing  be  or  be  not  done  at  such  a  time,  that  the  feoffor, 
&c.,  shall  re-enter,  to  the  end  that  in  this  case  the  feoffor, 
&c.,  may  have  the  land,  and  continue   in  possession  until 
that  time,  to  make  a  covienant  that  he  shall  hold  and  take 
the  profits  of  the  land  until  that  time;  and  this  covenant 
in  this  case  will  make  a  good  lease  for  that  term ;  if  the 
uncertainty  of  the  time,  whereunto  care  must  be  had,  do 
not  make  it  void  ;"  (Mr.  Preston  adds  :  The  limitation  of  a 
certain  term,  with  a  collateral  determination  on  the  event, 
would  meet  the  difficulties  of  the  case)  "  and  therefore  if  A 
bargain  and  sell  his  land  to  B  on  condition  to  re-enter  if 
he  pay  him  £100  ;  and  B  doth  covenant  with  A  that  he 
will  not  take  the  profits  until  default  of  payment ;  in  this 
case,  howbeit  this  may  be  a  good  covenant,  yet  it  is  no 
good  lease  (for  want,  says  Mr.  Preston,  of  a  more  fonnal 
contract,  and  also  for  want  of  certainty  of  time).    And  if 
the  mortgagee  covenant  with  the  mortgagor  that  he  will 
not  take  the  profits  of  the  land  until  the  day  of  payment 
of  the  money,  in  this  case,  albeit  the  time  be  certain,  yet 
this  is  no  good  lease  but  a  covenant  only,"  (since,  says  Mr. 
Preston,  "the  words  are  negative  only. and  not  affirmative). 
The  above  passage  from  the*  Touchstone  was  referred  to 
in  a  modem  case  (a),  in  which  the  mortgage  named  a  day 
for  payment,  and  provided  that  in  case  of  non-payment, 
after  a  month's  notice  according  to  the  cx)venant,  it  was  to 
be  lawful  for  the  mortgagee  to  enter  into  possession  and 
lease  and  sell ;  and  there  was  a  negative  covenant  by  the 
mortgagee  that  no  sale  or  lease  should  be  had  till  after  one 
month's  notice,  demanding  pajinent  of  that  which  at  the 


(a)  Doe  d.  Parsley  v.  Day,  2  Q.  B.  147. 
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end  of  that  time  should  be  due,  and  default  made  at  that 
time  :  ejectment  was  brought  after  the  day  named,  by  the 
mortgagee,  no  notice  or  demand  of  any  kind  appeared  to 
have  been  given,  and  objection  was  taken  on  that  ground. 
The  court,  after  quoting  at  length  from  the  Touchstone,  and 
stating  that  "  after  the  day  of  payment,  the  time,  if  any, 
during  which  the  mortgagor  was  to  hold,  was  not  deter- 
minate, but  altogether  uncertain ;  neither  was  there  any 
affirmative  covenant  whatsoever  that  he  should  hold  at  all ;" 
considered  further,  that  "  the  covenant  therefore  that  the 
mortgagee  shall  not  sell  or  leasCy  even  if  it  be  construed 
should  not  entery  until  a  month's  notice,  was  a  covenant 
only  and  no  lease ;"  and  consequently  "  that  there  was  no 
re-demise  so  as  to  entitle  the  mortgagor  to  notice  or  de- 
mand of  possession,  but  he  was  in  the  same  position 
that  mortgagors  usually  are,  viz :  liable  to  be  treated  as 
trespassers  at  the  option  of  the  mortgagee."  The  court  in 
the  above  case  distinguished  as  to  others  (a),  and  remarked 
also  as  to  another  case  (6),  that  "  it  may  be  questionable 
whether  sui&cient  attention  was  paid  to  the  point  as  to  the 
ceHainty  of  the  time  ;  at  all  events  it  was  not  decided  on 
any  ground  that  such  certainty  was  immaterial." 

7.  If  by  the  operation  of  an  attornment  clause,  as  before  PosseBsory 
explained,  the  mortgagor  should  expressly  become  tenant  J^S^ent**" 
to  the  mortgagee,  either  at  will  or  from  year  to  year,  at  a 

rent,  then  he  will  have  the  ordinary  right  to  possession  of 
any  such  tenant,  except  in  so  far  as  such  right  may  be 
qualified  by  the  mortgage  itself  in  giving  right  to  entrj' 
without  notice  on  default  in  payment,  or  non-observance  of 
covenants. 

8.  Those   cases   where,  as  in   the  fourth   and  seventh  On  non-exe- 
instances  above,  the  proviso  for  })ossession   is  valid  as  a  ^^^agee  of 
re-demise  by  the  mortgagee  if  the  mortgage  were  executed  the  mortgage 
by  him,  but  if  not  so  executed,  might  fail  to  create  the  term 
intended,  as  not  being  in  compliance  with  the  Statute  of 
Frauds,  or  Con.  Stat.,  ch.  90. 

(a)  Wheeler  v.  Montefidre,  2  Q.  B.  133. 
(5)  2  Doe  d.  Lyster  v.  Uoldwio,  2  Q.  B.  143. 
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It   would    seem  that  where  the  proviso  for  possesrioa 
would  give  a  right  to  possession  exceeding  three  years, 
though  subject  to  earlier  determination  on  default  by  the 
Non-execu-     mortgagor,  that  non-execution    by  the    mortgagee  will 
gsge\y°mort-  ^^^e  the  proviso   to   be  invalid  to  create  the  term,  or 
gagee.  right  to  possession  intended  (a)  ;  unless  indeed  the  mort- 

The  term  may  gage    can  operate  to  execute  the  tenn  by    way  of  use. 
way  of  use  in  Thus  it  may  well  be  contended  that  on  a  mortgage  in  fee 
favor  of  mort-  by  -^^y  of  release  or  statutory  grant,  wherein  the  day  for 
payment  should  be  more  than  three  years  from  executioa 
of  the   mortgage,  with  a  proviso  for   possession  by  thfe 
mortgagor  till  defaidt,  that  it  might  operate  to  create  a  use 
for  the  term  in  the  mortgagee  for  the  mortgagor,  which 
the  statute  would  execute  (6),  and  as  to  which  the  execu- 
tion by  the  mortgagee  would  be  immaterial.     If  however, 
the  conveyance  should  be  as  is  usual,  unto  and  to  the 
use  of  the  mortgagee,  or  otherwise  there  should  be  a  use 
on  a  use,  then  of  course  no  legal  estate  in  the  term  would 
be  executed  (c). 

Where  the  tenn  intended  to  be  created  cannot  be 
executed  in  the  mortgagor  under  the  Statute  of  Uses, 
and  assuming,  as  would  seem  to  be  the  case  (d), 
that  where  it  w^ould  exceed  three  years,  the  non-execu- 
tion };y   the  mortgagee   would  prevent  its  taking  effect; 


(a)  Swatman  v.  Ambler,  8  Ex.  72  ;  Pitman  v.  Woodbury  3  Ex.  4 ; 
Doe  V.  Lightfoot,  8  M.  &  W.  553  j  Wilkinson  v.  Hall,  3  Bing.  N.  C.  533; 
Ford  V.  Jones,  12  C.  P.  U.  C.  358. 

(6)  Morton  v.  Woods,  L.  R.  3,  Q.  B.  668,  per  Blackbom,  J.;  inaign- 
ment  and  judgment,  see  this  case  ante  p.  380 ;  see  Simpson  v.  Haitman,  27 
Q.  B.  U.  C.  460,  where  a  mother  seised  in  fee  in  consideration  of  fiw 
shillings  and  natural  love,  granted,  bargained,  and  sold  to  her  danghttr 
and  her  heirs,  to  their  own  use,  for  ever,  "  reserving,  nevertheless,  to  my 
(the  grantor's)  own  use,  benefit  and  behoof,  the  occupation,  rents,  iasncs, 
and  profits  of  the  above  granted  premises  during  my  natural  life,"  The 
Court  considered  that  the  fee  passed  to  the  grantee.  The  operation  of 
the  Statute  of  Uses  was  •  not  alluded  to  j  and  if  it  had  been,  it  wouM 
seem  that  taking  the  conveyance  to  operate  by  way  of  grant,  (whatefer 
might  have  been  the  case  if  it  were  to  operate  as  a  covenant  to  stind 
seized,  or  bv  way  of  bargain  and  sale),  the  use  in  favor  of  the  gmtfiK 
would  still  have  been  a  use  upon  a  use,  and  so  onezecuted  by  the  8tilBi% 
and  a  mere  trust.  This  case  therefore,  does  not  conflict  with  whil  ■ 
stated  in  the  text. 

(c)  See  Simpson  v.  Hartman|  supra.  (d)  Ant»  note  a. 
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clause  an  to  [lObsession  would  still  be  evidence  of  a 
ticy  at  will :  and  if  there  be  an  attornment  clause 
le  mortgage  under  which  the  tenant  is  to  pay  inter- 
18  rent,  and  occupation  subsequently  by  the  mort- 
r,  the  position  of  landlord  and  tenant  will  be  created, 
the  mortgagee  can  distrain  (a) :  nor  would  it  seem  to 
ecessary  for  such  purpose  that  rent  should  theretofore 
i  been  paid  qua  rent  (6)  :   probably  also,  if  rent  were 

qua  rent,  with  reference  to  a  year  or  aliquot  part  of 
Eu*,  and  there  were  nothing  in  the  mortgage  shewing 

a  tenancy  at  will  only  were  intende<l,  a  tenancy 
I  year  to  year  would  be  created  (c). 

the  mortgage  be  to  a  married  woman   (as  is  now  not  Possessory 
>mmon  since  Con.  Stat.  ch.  73),  then  it  would  seem  "5™?.«   ^'*" 

^'  gngor  on 

there  should  be  a  certificate  of  her  examination,  and  mortgage  to 

her  husband  should  be  a  party,  as  required  by  Con.  "oman  nho  is 
.  ch.  85,  in  order  that  the  clause  giving  to   the   mort-  not  examined 
r  right   to  possession  till  default,  should  operate   to  cap.  86. 
ie  a  term  in  his  favor,  unleas  as  above  suggested,  the 

can  be  executed   by  way  of  use. 

the  mortgagor  be  tenant  at  will  to  the  mortgagee  an  Sub-lease  by  a 
;nment  or  sub-lease  by  the  mortgagor  does  not  x>er  se  J^n^^'at  will. 
out  notice  to  the  mortgagee  determine  the  tenancy  (d). 
position  of  a  tenant  of  a  mortgagor,  himself  tenant  at 
to  the  mortgagee,  seems  to  be  involved  in  some  obscu- 

as  a  general  rule  the  lessor  being  reversioner  can  treat 
«nant  of  a  tenant  at  will  as  a  trespasser ;  but  there  is 
\e  (e)  "  which  goes  so  far  as  to  shew  that  a  mortgagor 
DBsession,  who  is  not  treated  by  the  mortgagee  as  a 
lasser  may  confer  on  his  lessee  the  legal  possession, 
mgh  the  mortgage  was  in  fee  "  (/). 

West  V.  Fritche,  3  Ex.  216 ;   Morton  v.  Woods,  L.  R.  3   Q.  B. 

Royal  Canadian  Bank  v.  Kelly,  19  C.  P.  U.  C.  196,  ante  p.  381. 

Per  Blackburn,  J.,  in  Morton  v.  Woods,  sopra. 

Richardson  v.  Langridge,  1  Tudor  Lg.  Ca.  2  ed.  p.  20,  in  noli 8 ; 
ao,  ante  p.  69. 

Pinhom  v.  Souster,  8  Ex.  763.    Melling  v.  Leak,  10  C.  B.  652, 

Richardson  y.  Langridge  1  Tud.  Lg.  Cases  2  ed.  1 S 

Doe  d.  Higginbotham  v.  Barton,  11  A.  &  E.  307. 
)  James  v.  McGibney,  24  Q.  B.  tl.  C.  168  per  Draper,  C.  J.    See 
ivans  V.  Elliott,  9  A.  aE.  342,  per  Ld.  Denman.  C.  J. 
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Mortg:ngo(»  The  mortgagee  may    however,  by  recognizing  the  p<»- 

themortragor^  session  of  the  tenant  of  the  mortgagor  preclude  himself 
after  the  from  being  able  to  treat  him  as  a  trespasser ;  and  it  is  said 
mor  gage,  j^^  becomes  tenant  to  the  mortgagee  on  payment  to  hin)  of 
the  rent  reserved  by  the  mortgagor  (a).  But  it  would  seem 
that  the  mere  receipt  of  interest  by  the  mortgagee  from  the 
no  privity  mortgagor  will  not  amount  to  such  recognition  (h).  The 
'  mortgagee  cannot  without  some  assent  of  such  tenant, 
express  or  implied,  constitute  him  his  tenant,  and  cause  him 
to  hold  of  him  the  mortgagee ;  and  without  such  assent 
evidencing  a  new  tenancy  between  the*mortgagee  and  the 
tenant,  no  privity  of  estate  exists  between  them,  and  the 
mortgagee  would  not,  as  in  the  case  of  a  tenant  before 
mortgage,  have  the  rights  and  remedies  of  the  mortgagor 
to  the  rent  (c).  It  is  said  "  that  in  order  to  create  a  teu- 
ancy  between  the  mortgagee  and  the  tenant  let  into  pos- 
session by  the  mortgagor,  there  must  be  some  evidence 
whence  it  may  be  inferred  that  such  relation  has  been 
raised  by  mutual  agreement,  and  that  in  such  case  the 
terms  of  the  tenancy  are  to  be  ascertained  (as  in  an  ordinary 
case)  from  the  same  evidence  which  proves  its  existence: 
and  where  the  tenant  does  consent  to  hold  under  the  mort- 
«:^agee,  a  new  tenancy  is  created,  not  a  continuation  of  the 
old  one  between  him  and  the  mortgagor"  (d).  It  would 
seem   however,  that  the  consent  must  be  of  a  particular 


{a)  Keech  V.Hall,   1  Smith,  Lg.  Oa.  6  ed.  pp.  526  j  Moss  v.  Gtlli- 
more,  lb.  568  ;  Doe  d.  Whitaker  v.  Hales  7  Bing.  322. 

(h)  Doe  d.  Roarers  v.  Cadwallader.  2.  B.  k  Ad.  473;  see  howeror, 
Evans  V.  Elliott,  9  A.  &  E.  342,  per  Denman,  C.  J. 

(c)  Evans  v.  Elliott,  9  A.  &  E.  342 ;  Partington  v.  Woodcock  6  A. 
A  K.  G90,  per  Patteson,  J. 

{d\  Moss  V.  Gallimore,  1  Smith  Lg.  Ca.,  in  notis  6  cd.  p.  570.  Of 
what  nature  would  be  the  new  tenancy  between  the  mortgagee  and  tenant? 
For  instance,  if  the  demise  from  the  mortgagor  were  by  deed  havuig  moi« 
tiian  three  years  to  run  with  covenants  to  repair,  or  cultivate  in  a  particB- 
lar  mode,  and  all  that  passed  between  the  mortgagee  and  the  tenant  waiA 
verbal  consent  under  threat  of  eviction  to  hold  of  the  mortgagee,  oo 
payment  of  the  rent  reserved  by  the  old  lease,  it  would  seem  thatat  aoit 
this  could  not  create  a  greater  interest  than  from  year  to  year  ;  per  Cock- 
burnC.  J.,  Carpenter  v.  Parker,  3,  C.  B.  N.  S.  235.  If  so,  would  lb» 
terms  of  the  old  lease  as  to  repairs  and  cultivation  govern  and  be  mctt 
porated  into  the  new  tenancy  ?    See  ante  p.  60,  n.  a. 
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nature  to  create  such  new  tenancy,  at  lea^t  to  have  the  How  by  act  of 
effect  of  absolving  the  tenant  from  liability  to  pay  the  rent  J^nan^Sf*/ ^ 
reserved  on  the  lease  to  him  from  the  moilgagor,  when  the  abeoWcd  ftpom 
^al^le  has  not  been  actually  jwiid  under  some  constmint  to  „*  rteaKor 
the  mortgagee,  and  that  mere  consent  aUnu*  to  hol<l  of  thi' 
mortgagee  will  not  have  this  effect  Thus  mere  notice  by  the 
mortgagee  to  the  tenant  will  be  no  defence  to  an  action  by 
the  mortgagor  either  for  rent  due  before  or  after  the  notice. 
The  ordinary  y)rinciple  as  regards  a  tenant  is  that  he 
nust  pay  i-ent,  or  for  use  and  occupation,  to  the  person 
from  whom  he  took,  and  cannot  deny  his  landlord  s  right 
-ihort  of  eviction,  or  what  is  tantamount  to  eviction,  by 
bitle  paramount  to  the  landlord  ;  or  payment  under  con- 
straint of  paramount  charges  as  rent  charges,  or  other 
claims  issuing  out  of  the  land  (a).  Applying  these  princi- 
ples to  the  case  of  the  mortgagor's  tenant  on  demise  after 
mortgage,  then  it  is  clear  if  the  tenant  be  rightfully  evicted 
by  the  mortgagee  and  let  into  possession  again  on  a  new 
agreement  between  him  and  the  mortgagee,  that  the  old 
lease  ceases :  so  also  it  would  seem  to  be,  (though  it  is  by  no 
means  clear),  if  there  be  only  a  constructive  eviction,  as  for 
instance  a  threat  to  evict,  coupled  with  an  attornment  to 
the  mortgagee  as  his  tenant  (6).  And  though  there  have 
been  no  eviction,  either  actual  or  constructive,  and  no 
attornment  or  new  tenancy  created  between  the  mortgagee 
and  the  tenant,  still  pa^inent  to  the  former  under  constraint 
in  discharge  of  his  claims,  will  be  a  good  defence  by  the 
tenant  in  an  action  for  the  rent  by  the  mortgagor  (c).  But 
as  before  mentioned,  mere  Tiotice  by  the  mortgagee  to  the 
tenant  will  not  absolve  the  tenant  from  liability  to  his  les- 
sor for  imst  or  future  rent;  and  there  has  been  some  question 
as  to  whether  notice  from  the  mortgagee,  though  coupled 


(a)  Notes  to  Lampleigh  v.  Bruithwait^  1  Smith  L^.  Ca.,  6th  ed.  p.  156. 

(b)  Doe  d.  Hijfginbotham  v.  Barton,  11  A.  &  E.  315.  Mayor  of  Poole 
T.  Whitt,  15  M.  A  W.  571 ;  but  see  the  judgments  in  Delanej  v.  Fox,  2. 
C.  B.  N.  a  768 ;  Carpenter  v.  Parker,  8  G.  B.  N.  S.  237. 

(c)  Johnson  v.  Jones,  9  A.  &  E.  809.  See  also  Murdiff  v.  Ware,  21, 
Q.  B.  U.  C.  68. 
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with  payment  of  the  rent,  is  any  defence  to  an  action 
by  the  mortgagor  if  the  rent  were  overdue  before  notice 
given  (a). 
Ponition  of  So  far  as  regards  tenants  on  a  demise  from  the  mortga- 

tenaDfor  *°^  S^^  P^^^^  ^  ^^^  mortgage,  the  mortgagee,  subject  to  the 
mortgagor  on  effect  of  the  usual  proviso  that  till  default  the  mortgagor 
mortgage.  ^  ^^^Y  remain  in  possession,  or  receive  the  rents  and  profits, 
occu]:>ies  the  ordinary  position  of  assignee  of  the  reversion 
on  a  lease,  and  has  the  same,  rights,  remedies  and  liabilities 
as  regards  the  lessee.  Attornment  by  the  tenant  to  the 
mortgagee  is  not  requisite,  and  until  the  mortgagee  interferes 
with  the  tenancy  the  tenant  is  safe  in  paying  the  rent  to 
the  mortgagor  (6). 
Right  of  mort-  It  not  unfrequcntly  happens  that  the  mortgagee  permits 
gagor  to  the  Q^^,  mortgagor  to  receive  the  rents,  and  does  not  in  any  way 
inteifere  with  the  tenancy,  and  that  the  tenant  omits  to 
])ay  rent  to  either,  the  question  then  arises,  how  the  mort- 
gagor can  enforce  payment.  It  is  clear  that  where  thweis 
ao  suhslstimj  re-demise  to  the  mortgagor,  and  the  mortga- 
gee is  the  reversioner,  that  the  mortgagor  is  not  entitled  to 
sue  or  distrain  in  his  own  name,  and  so  no  proceedings  can 
be  had  unless  in  the  name  of  the  mortgagee :  recent  cases  go 
to  shew  that  under  such  circumstances  as  above,  the  mort- 
gagor is  "  preaumptioyie  juris  authorized,"  *'if  it  should 
become  necessary,  to  realize  the  rent  by  distress,  and  to 
distmin  for  it  in  the  mortgagee  s  name,  and  as  his  bailiff"  (c). 
It  is  to  be  obsei-ved  that  those  cases  however,  were  cases 
in  which  there  was  no  re-demise  in  the  mortgage  to  the 
mortgagor,  and  from  all  that  appears  in  them,  there  was  no 
right  to  possession  in  the  mortgagor.  In  any  case  in  which 
there  should  be  a  lease  at  a  rent,  and  then  the  lessor  should 
mortgage  his  reversion  with  a  re-demise  to  himself,  then  it 

(a)  Wilton  v.  Dann,  17,  Q.  B.  295  :  see  also  per  Hagarty,  J.,  iaFao" 
bairn  V.  Hilliard,  27  Q.  B.  U.  C.  Ill,  and  Waddilove.  v.  Baraett,  2 Knf. 

(6)4  Anne,  c.  16,  s.  10  ;    Trent  v.  Hunt,  9  Ex.  23.,  per  AldeiMi^  S. 

ic)  Trent  V.  Hunt,  i»  Ex.  24,  per  Aldereon  D.  ;  Snell  v.  Finch,  13  T 
B.  N.  S.  651 J  see  also  the  Dean  of  Christcburch  v.  Duke  of  Bnckinshnffi 
17  C.  B.  N.  S.  391,  per  Willes,  J. 
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eould  seem  that  during  the  subsistence  of  such  re-demise, 
ind  the  consequent  right  of  the  mortgagor  to  the  pernancy 
)f  the  profits,  any  distress  for  rent  due  from  the  tenant 
luring  such  subsistence,  should  be  by  thfe  mortgagor  and 
n  his  name  only.  He  would  appear  then  to  be  the  rever- 
ioner,  not  indeed  of  the  whole  reversion,  but  of  part,  and 

0  entitled  to  the  rent  and  to  distrain.  If  A  seized  in  fee 
lemise  for  a  thousand  years  at  a  rent,  and  pending  the 
jase,  demise  to  B  for  five  years,  B  becomes  reversioner  and 
ntitled  to  the  rent  as  to  the  first  lease  during  the  term 
ranted  to  him,  and  instead  of  enjojring  the  possession  of 
be  land,  he  takes  the  rent  (a).  The  position  of  B  the 
scond  lessee,  and  of  the  mortgagor,  in  the  case  above  put, 
ppear  in  principle  identical. 

To  every  assignment  of  a  mortgage,  the  mortgagor,  if  Aswgnment  of 
ossible,  should  be  a  party ;  if  not  a  party,  he  should  at  mort|a^i 
»ist  recognize  the  existence  of  the  mortgage  debt,  and  if  should  join  in, 
fie  mortgagee  be  in  poasession,  assent  to  the  transfer  (h). 
Tie  object  of  the  mortgagor  being  made  to  recognize  the 
mortgage  debt  as  subsisting,  arises  from  the  fact  that  the 
ssignee  takes  subject  to  all  the  equities  and  settlement  of  assignee  ukes 
ceounts  between  the  mortgagor  and  mortgagee.     Thus,  'quiUeVbe- 
f  nothing  were  ever  due  on  the  mortgage,  or  it  were  ob-  tween  mort- 
ained  by  fraud  and  without  consideration,  an  assignee,  Songagor. 
ihough  for  value  and  without  notice,  would  stand  in  no 
yeiier  position  than  the  mortgagee  (c).     But  where  an 
nsolvent  person  gave  a  mortgage  to  his  son  for  a  thousand 
lollars,  which  sum  was  composed  in  part  of  six  hundred 
lollars  not  due  from  the  mortgagor,  but  fraudulently  in- 
serted as  due,  though  the  mortgage  was  held  fraudulent 
ind  void  in  toto  against  creditors,  yet  it  was  considered 
that  an  a^ignee  might  claim  the  benefit  of  a  purchase  for 
value  without  notice  (d).     Whatever  also  the  mortgagoi* 
could  claim  as  a  deduction  from   the  mortgage  debt,   by 

(a)  Preston  on  Conv.,  vol.  2,  H6  ;  Co.  Liti.  215  a. ;  Hanner  v.  B«an, 

1  Car.  &  Kir.  307.  (b)  See  post,  p.  398,  n.  c. 

(c)McPheraon  v.  Doaguii,  *.)  Urant,  258. 
(d)  Totten  v.  Douglas,  15  Grant,  12G. 
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reason  of  payment  or  set  off,  will  be  allowed  as  against  ^>: 
assignee,  who  can  stand  in  no  better  position   than    f^y^ 
mortgagor.     This  rule  will  continue  to  apply  even  a.fitf? 
transfer  until  the  mortgagor   have  notice  of  the  assi^rr,. 
ment ;  and  any  ])aynients  made  to  the  mortgagee  (a),  or   if 
would  seem,  even  set-off  accrued  against  him,  (6),  thougii 
after  transfer,  without  notice  thereof,  and  under  the  itm^- 
pression  that  he  still  held  the  mortgage,  would  be  allow^^ 
against  the  assignee.     Nor  would  it  make  any  differeac^e 
that  payments  were  made,  and  were  unindorsed  as  such  *r»n 
the  mortgage,  and    that  the  mortgage  moneys  were  xm^^ 
then   payable.      Hence  the  necessity  of  inquiry  at  lea^t 
prior  to  assignment,  and.  of  notice  to  the  mortgagor    ^f 
any  transfer,  in  case  he  does  not  become  a  party  to  t-l^e 
assignment.    It  would  seem  that  under  sea  66  of  the  R^i^ 
try  Act  registrj'^  of  the  assignment  would  not  be  notice    **<> 
the  mortgagor,  as  that  section  only  constitutes  registry 
instruments  notice   to  those  claiming  an  int-erest  »u 
quent  to  such  registr}\ 

The  assent   to   the    transfer   where   the   mortgagee 
in  possession  may  be  of  importance  in  some  cases ;  for,  »s 
before  explained,  a  mortgagee  in  possession  is  liable    to 
account  for  rents  and  profits,  and  chargeable  also  for  loss  to 
the  mortgagor's  estate  through  his  wilful  default,  and  as  be 
occupies  somewhat  the  position  of  a  trustee  for  the  mort- 
gagor,   if   he  assign,   without   assent   of  the  latter,  and 
deliver  possession,  he  will  continue  responsible  on  defeult 
by  the  assignee  (c). 

On  an  assignment  of  a  mortgage,  or  on  sale  under  a  power 
of  sale,  the  only  covenant  for  title  to  the  land  that  the 
mortgagee  can  be  required    to  give   is   that  against  hw 
incumbrances. 

The  character  of  a  mortgage  of  leasehold  property  must 
depend  much  on  the  nature  of  the  lease ;  if  the  rent  be  of 
less  amount  than  the  annual  value  of  the  property,  and  too 

(a)  McDonough  v.   Dougherty,    10   Grant,  42  j  Engerson  ▼.  Wk 
9  Grant,  IC.  (6)  Galbraith  v.  Morrison,  8  Grant,  289.     . 

(c)  Ante  p.  485,  n.  c. ;  1  £q.  Ca.  Ab.  328,  pK  2. 
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covenantH  binding  on  the  assignees  (a)  be  not  too  onerous, 
then  it  is  better  to  have  the  mortgage  by  way  of  assign- 
ment than  underleavse.  This  is  advisable  because  if  the 
mortgage  be  by  way  of  underlease,  which  leaves  a  rever- 
sion in  the  mortgagor,  he  may  perhaps  by  non-observance 
of  some  covenant  in  the  original  lease  giving  right  of  re- 
entry to  the  lessor,  forfeit  the  lease  ;  whereas  if  the  mort- 
gage be  by  way  of  assignment  of  the  whole  estate  of  the 
lessee,  no  such  danger  is  incurretl.  li  is  manifest  also  that 
this  danger  considerably  depreciates  the  value  of  the  secu- 
rity to  the  mortgagee,  as  being  among  other  things  likely 
X)  affect  the  price  on  any  sale  under  the  power  of  sale  in 
■he  mortgage.  If  how(;ver  the  rent  be  large  and  the  cov- 
enants binding  on  the  assignees  of  a  burdensome  nature, 
>r  such  as  the  mortgagee  might  not  wish  to  assume,  as  for 
nstance  a  covenant  to  repair  from  which  destruction  by 
9re  is  not  excepted,  then  he  may  have  to  rest  satisfied  with 
xn  underlease :  for  if  he  take  an  assignment  he  would 
during  the  continuance  of  his  estate,  be  liable  for  the  rent 
and  the  perfonnan(;e  of  such  covenants ;  and  that  even 
though  he  should  never  enter  (6) :  and  it  would  seem  even 
though  he  should  not  be  entitled  to  enter ;  as  where  the 
mortgage  should  give  right  to  the  mortgagor  to  remain  in 
possession  till  default  in  payment  of  interest  or  principal, 
and  the  interest  should  be  punctually  paid.  Of  course  the 
head  landlord  could  distrain  on  goods  on  the  premises  on 
non-payment  of  his  rent ;  but  he  might  lie  by  allowing 
arrears  to  accumulate,  and  ultimately  sue  the  assignee  for 
all  arroara  due  during  the  time  he  was  assignee  (c)  :  hence 
the  necessity,  if  the  moi*tgagor  is  to  remain  in  possession, 
of  providing  in  the  mortgage  that  he  pay  the  rent  to  the 
head  landlord,  and  of  ascerUiining  that  it  be  paid. 

A  mortgage  by  way  of  sub-lease  is  usually  for  the  whole  Mortgage  by 
teim  less  a  day ;  this  prevents  any  privity  of  estate  be-  ^"^^^**'®' 

(a)  As  to  what  coveDauts  are  binding  on  assignees.      Spencers  case, 

1  Smith  L?.  Ca.   G  ed.  45  ;  Western  v.  Macdermot,  L.  H.  I  Eq.  499  ; 
Wilson  V.  Hart,  L.  R.  1  Cha.  App.  463.     Ante  p.  5. 

(6)  Jones  v.  Todd,  22  Q.  B.  U.  C.  37;  Cameron  v.  Todd,  ib.  390; 

2  Err.  k  App.  Rep.  434.  ic)  Sec  a  case  of  this  nature,  note  6.  supra. 
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by  tween  the  mortgagee  and  the  original  lessor,  so  that  the 
former  is  not  liable  for  rent  or  on  covenants  in  the  original 
lease.  The  reversion  though  only  of  one  day  left  in  the 
mortgagor  exposes  the  mortgagee  to  the  danger  of  forfeiture^ 
and  decreases  the  value  of  the  security  as  above  explained; 
but  the  decrease  in  value  may  be  partially  obviated,  as  it 
always  should  be,  by  a  declaration  in  the  mortgage  that 
the  mortgagor  his  executors,  administrators  and  assigns  will 
on  any  sale  by  the  mcytgagee,  &c.,  under  the  power  of  sale 
stand]  possessed  of  and  interested  in  the  reversion  in  trust 
for  the  purchaser  and  to  assign  and  dispose  of  the  same  as 
he  shall  direct.  After  a  sale  and  conveyance  of  the  term 
to  a  purchaser,  he  need  not  under  such  a  declaration  obtain 
an  assignment  to  himself,  because  in  that  case  as  the  term 
and  the  reversion  immediately  expectant  thereon  would 
meet  in  the  same  person,  the  term  though  for  a  longer 
period  than  the  reversion  would  still  be  merged  in  it  a<J 
being  a  higher  estate,  and  thus  the  purchaser  then  stands 
in  the  position  of  assignee  of  the  original  lessee,  and  so 
liable  on  covenants  running  with  the  land  which  it  was 
originally  intended  to  avoid  by  the  mortgage  being  by 
way  of  sublease.  If  therefore  the  purchaser  is  unwilling  to 
assume  the  responsibility  of  the  covenants,  and  at  the  same 
time  wishes  to  avoid  any  danger  of  the  mortgagor  commit- 
ting some  act  which  would  forfeit  the  lease,  he  might  obtain 
an  assignment  to  a  trustee  for  him  of  the  mortgagor's 
reversion  (a). 

(a)  The  forms  are  that  the  mortgagor  shall  convej  his  reversion  ss  the 
purchaser  shall  direct,  the  object  being  that  as  mentioned  in  the  text  the 
purchaser  may  either  take  an  assignment  to  himself,  or  avoid  liabilitj  ob 
the  covenants  by  procuring  an  assignment  to  a  trustee.  It  may  be  wA 
however,  the  purchaser  does  not  thereby  escape  liability,  as  he  would  be 
bound  to  indemnify  his  trustee  against  loss.  Still  the  pecuniary  position 
of  the  person  selected  as  trustee  might  not  be  such  as  tbat  he  could  naSa 
loss,  and  if  he  suffered  no  actual  loss,  he  might  be  satisfied  not  to  call  ^ 
his  cestui  qui  trust  to  relieve  him.  The  propriety  of  such  a  coone  itii 
for  the  parties  adopting  it  to  consider.  That  such  an  assignment  is  notto 
be  deemed  fraudulent,  so  as  to  be  vacated  by  the  lessor,  see  WoodftU  L* 
&  tenant,  9  ed.  241,  8  ed.  229;  Rowley  v.  Adams,  4  My  &  Cr.  534; 
The  mortgagor  might  also,  if  he  were  the  original  lessee  and  so  ali^l 
liable  after  assignment  on  his  covenants,  reasonably  object  to  asaigBtBa 
person  who  could  not  indemnify  him  against  non  performance  of  Ml 
covenants ;  but  if  he  were  an  assignee,  such  objection  would  not  htH  tf  :; 
after  assignment  hia  liability  ceaaea. 
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The  law  on  the  subject  of  equitable  mortgages  by  deposit  Eqniubie 
of  title  deeds  depends  much  on  the  Registry  Acts,  and  "oTaffected 
under  these  the  law  varies.  by  regi»trj 

The  act  of  29  Vic.  ch.  24,  had  provisions  similar  to  sections  *'''' 
67  &  68  of  31  Vic.  ch.  20,  which  repealed  the  former  act,  u.  66, 66. 
the  language  of  which  sections  is  as  follows  : — 

Section  67.  Priority  of  registration  shall  in  all  cases  prevail  31  Vic  o.  20, 

unless  before  such  prior  reiinstration  there  shall  have  been  actual  ■••  ?^»  ^f.* 

'  °  M  to  Dotie^ 

QoLice  of  the  prior  instrument  by  the  party  claiming  under  the  and  registiy. 

3rior  registration. 

Section  6S.    No  equitable    lien,  charge  or   interest  affecting  Equitable 
land  shall  be  deemed  valid  in  any  Court  in  this  Province  after  this  ^"°*»  *®* 
3ict  shall  come  into  operation,  as  against  a  registered  instrument 
dzecated  by  the  same  party,  his  heirs  or  assigns,  and  tacking  shall  Tacking. 
aot  be  allowed  in  any  case  to  prevail  against  the  provisions  of  this 

As  sec.  68  has  been  held  not  to  be  retrospective  or  apply  s.  68  not 
bo  eqxiities  subsisting  before  its  enactment  (a),  it  will  be  retrospeotiTe. 
reqipsite  to  consider  the  old  law  in  reference  to  equitable 
mortgages  by  deposit  of  title  deeds. 

Under  the  law  as  it  existed  prior  to  the  act  of  29  Vic,  The  old  law- 
an  equitable  right  or  interest  incapable  of  registry  was  not  ^f^^^7  ^^\ 
liable  to  be  defeated  by  mere  force  of  the  registry  act ;  in  m  against 
fact  the  case  was  not  within  the  act  (6) :  therefore  a  mort-  Q^pa^fe  of" 
gage  created  by  mere  deposit  of  title  deeds,  could  not  be  registry, 
postponed  by  mere  registry  of  another  instilment.     There 
is  however  sometimes  difficulty  in. determining  how  far  the 
equitable  mortgage  may  be  incapable  of  registry  so  as  to  be  Case  of  writ- 
within  the  protection  of  this  rule,  in  those  cases  where  a  d!im™ccom^" 
written  memorandum  accompanies  the  deposit.     A  distinc-  paning  equl- 
tion  has  been  made  between  those  cases  wherein  the  memo-  -*  ^  y^j  ^j^ 
random  was  a  wholly  executed  agreement,  and  those  wherein  po>it  of  tiUe 
it  was  executory  containing  an  agreement  by  the  mortgagor  '^•^•• 
to  do  something  further  towards  perfecting  the  security. 

(d)  McDonald  v.  McDonald,  14  Grant,  133. 

(6)  Moore  v.  Bank,  B.  N.  A.,  15  Grant,  308,  and  cases  there  referred 
to;  see  fhu  case  in  Appendix. 
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The  former  might  perhaps  require  to  be  registered,  but  cer 

tainly  not  the  latter  (a). 

If  the  legal  estate  were  acquired  by  a  second  mortgagee 

How  far  ^y  i^urchascr  for  value  without  notice,  then  the  equitable 

absence  of  »  ,.  .,         mi  •       t  .  i     • 

title  deeds  is   mortgage  tails.     The  question  however  arises  as  to  what  is 

constructive    ^^Qt-ice,  whether  the  absence  of  the  title  deeds  and  of  en- 

notice  of 

an  equitable    qiiir)'  for  them   is  constructive  notice,  and  how  for  con- 
dep'oSt^under  structive  notice  would  suffice  under  the  old  law  to  preserve 
the  old  law.     the  priority  of  the  equitable  mortgage. 
Moore  T. Bank      In  Moore  V.  Bank  of  British  North  America  (b)  it  was 

R    N    A 

considered  that  possession,  prior  to  the  act  of  29  Vic,  under 
a  parol  contract  to  purchase,  there  being  no  wilful  or 
fraudulent  abstaining  from  enquirj^  was  not  sufficient  con- 
strictive notice  to  take  the  case  out  of  the  old  registiylav 
in  favor  of  the  possessor,  notwithstanding  decisions  in 
England  and  Ireland  to  the  contrar}^  Still  it  may  be  that 
where  a  (•laimant  subsequent  to  the  equitable  mortgage, 
who  insists  on  priority  under  the  old  registry  law,  has 
made  no  enquiry  for  the  title  deeds,  or  received  no  rea- 
sonable excuse  for  their  non-production,  that  subject  to  the 
question  before  referred  to  of  necessity  of  registry  of  the 
inenionindum  of  deposit,  if  any,  the  absence  of  such  en- 
ciuiry  or  excuse  is  constructive  notice  sufficient  to  deprive 
the  claimant  of  the  benefit  of  his  prior  registry :  that  such 
conduct  might  also  bring  the  case  within  that  class  of  case;) 
refen-ed  to  by  Mowat,  V.  C.  (c),  as  tantamount  to  actual 
notice  or  positive  fraud,  and,  especially  if  coupled  with 
other  even  slight  circumstances,  that  the  court  would  be 
"  satisfied  from  the  evidence  that  the  party  charged  had 
designedly  abstained  from  enquiring  for  the  very  purpose 
of  avoiding  notice"   {d).     In  England  this  question  has 

(a)  Harrison  v.  Armour,  11  Grant,  303 ;  Wright  v.  Stanfield,  27  Be*. 
8 ;  Moore  v.  Culverhouse,  27  Bea.  639;  Sag.  V.  &  P.,  14  ed.,  727  j  Mowe 
V.  Bank  B.  N.  A.,  15  Grant,  308,  and  cases  there  cited ;  see  this  caie ia 
Appeudix  hereto. 

(6)15  Grant,  308,  see  this  case  in  Appendix  and  cases  there  cited,  ii|J 
notice  and  priorities :  also  Chadwick  y.  Tamer,  L.  R.  1,  Ch.  App.  31(^v 

Foster  v.  Beall,  15  Grant,  244. 

(c)  Moore  v.  Bank  B.  N.  A.,  supra,  pp.  318,  319. 

(d)  Jones  v.  Smith,  1  Hare,  55  -,  Sag.  V.  &  P.  14  ed.  pp.  783^  78i 


31  Vic.  Ch.  20,  Sections  67,  68.  40S 

t>een  expressly  decided  against  the  claimant  guilty  of  such 
!ach^  (a). 

The  next  question  is,  how  far  the  law  is  varied  by  the  The  present 
wresent  act  and  that  of  29  Vic,  which    on  thi^  point  is  '^g"^  ^^ 

*  as  to  mort- 

dentical  with  the  present  act :  how  far  the  equitable  gages  by  de- 
nortgagee,  having  no  memorandum  of  deposit  capable  of  P°"'*^'^**^" 
registry,  is  deprived  of  his  priority  where  the  person  seek- 
ng  to  deprive  him  of  it  by  force  of  the  act  has  actual 
lotice,  or  constructive  notice  of  the  character  before  re- 
'erred  to  as  tantamount  to  fraud  or  actual  notice  ;  as  for 
nstance,  where  he  should  have  said  on  acquiring  his  inter- 
est, he  would  prefer  not  to  be  told  anything  as  to  the  title 
leeds.  Whether  also  sec.  68  of  the  present  act  extends 
mly  to  registered  instruments  whereon  v(dne  is  given. 

Sec.  67  would  not  seem  to  apply  in  such  cjase,  as  the 
equitable  mortgagee  has  no  "  iastrument "  of  which  notice 
»n  be  had.  It  has  been  said  in  a  recent  case. (6)  that  the 
questions  above  referred  to  "may  have  hereafter  to  be 
carefully  considered  and  to  be  decided,"  and  the  author 
abstains  therefore  from  doing  more  than  calling  attention 
bo  them.  It  may  be  urged  in  favor  of  immateriality  of 
notice,  that  the  provision  in  sec.  53  of  the  former  registry 
ict  (Con.  Stat.),  expressly  saving  the  rights  of  equitable 
mortgagees,  is  expunged  in  this  act ;  that  if  the  doctrine  of 
Dotice  is  to  prevail,  then  this  section  works  no  change  in 
the  law ;  that  in  the  next  prior  section  (67),  "actual  notice" 
is  expressly  referred  to,  and  that  the  doctrine  of  notice 
prevailing  under  the  registry  law  has  been  regretted  (c). 
Atfl  the  question  extends  to  all  equitable  liens,  charges  and 
nterests,  it  cannot  fail  shortly  to  receive  the  light  of  judi- 
cal decision. 

(a)  Wormald  v.  Maitland,  13  W.  R.  832 ;  see  also  Re  Allen,  Irish 
tep.  1  £q.  455 :  but  that  mere  coDStructive  notice  will  not  sufSce,  and  in 
liwpproval  of  Wormald  v.  Maitland,  see  Rossell  v.  Oasbel,  Tnn.  T. 
867,  in  Ireland,  before  Brewster,  C. 

(6)  McDonald  v.  McDonald,  14  Grant,  133. 

(C)  See  Rl.  Prop.  Commissioners  2nd  Rep.,  Bills,  1830-31,  Vol.  2,  p. 
97,  No.  85 :  also  2nd  Rep.  pp.  35,  40,  and  the  Imp.  Act.  13  k  14  Vic. 
h.  72,  founded  on  the  Report ;  see  also  Wyatt  v.  Bandell,  19  Ves.  439, 
ler  Sir  W.  Grant;  Ford  v.  White,  16  Bea.  120,  123, 124, 
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4A4  Consolidation. 

Consolidation  The  following  remarks  in  a  recent  case  (a)  will  illustnte 
J^^^^'^^^**'  the  law  on  the  subject  of  consolidation  of  securities.  "When 
one  gives  two  mortgages  for  separate  debts  on  distinct 
properties,  if  both  mortgages  are  given  to  the  same  person, 
or  become  vested  in  the  same  person,  the  rule  (independently 
of  the  registry  law)  is,  that  the  mortgagor  is  not  entitled 
to  redeem  the  one  mortgage  without  also  redeeming  the 
other ;  so  that  in  effect,  the  holder  of  the  two  mortgages 
obtains  a  security  on  the  property  comprised  in  each  mort- 
gage, not  only  for  the  debt  therein  mentioned,  but  also  for 
the  debt  mentioned  in  the  other  mortgaga  This  doctrine 
has  been  settled  by  a  long  series  of  binding  decisions,  com- 
mencing with  a  very  early  date ;  and  the  principle  on  whiA 
the  doctrine  was  established  was  thus  stated  by  the  Lord 
Chancellor  in  Willie  v.  Lang  (b).  '  Every  mortgagee  when 
the  mortgage  is  perfected,  has  acquired  an  absolute  1^ 
estate.  Upon  what  terms  can  the  court  proceed  to  a  re- 
demption ?  By  giving  the  mortgagee  the  value  of  his 
money,  its  fruit  and  his  costs,  and  upon  these  terms  only; 
for  it  is  obvious  injustice  to  help  to  the  restitution  of 
the  pledge,  without  a  full  restitution  of  what  it  is  first 
pledged  for.  If  a  person  makes  two  different  mortgages  of 
two  different  estates,  the  equity  reserved  is  distinct  in  each, 
and  the  contracts,  are  teparate ;  yet  if  the  mortgagor  would 
redeem  one,  he  cannot ;  because,  if  you  come  for  equity, 
you  must  do  equity ;  and  the  general  estate  being  liable  for 
both  mortgages,  this  court  will  not  lie  an  instrument  to  take 
illegally  from  a  niorigagtHt,  tliat  by  which  he  will  be  de- 
frauded of  part  of  his  debt.  If  you  come  to  redeem  sepa- 
rately, you  come  for  equity  without  doing  equity ;  paying 
a  debt,  in  lieu  of  w^hich  the  mortgagee  can  hold  boUi  your 
estates  untU  this  court  interposes  (c).  Learned  judges 
have  occasionally  intimated  some  dislike  of  the  rule  (d), 


(a)  Buckler  v.  Bowman,  12  Grant,  457  ;  see  also  Hyman  v.  Roo^lO 
Grant,  340 ;  Beevor  v.  Luck  j  L.  R.  4  Eq.  537.  (6)  2  Ei  7i 

(c)  Vide  Fisher  on  mortgages,  sees.  689,  690  ;  Tasail  v.  Smith,  2DiG. 
&  J.  714;  Sdlby  v.  Pomfret,  1  Johns  and  Hare;  336. 

{d)  Bat  see  Sober  v.  Kemp,  6  Hare,  158, 


i 
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but  they  haye  uniformly  acknowledged  it  to  be  the  law  of 
the  court "  (a). 

This  being  so,  and  every  one  being  presumed  to  know 
the  law,  persons  dealing  with  a  mortgagor  after  both  mort- 
gages have  been  given,  are  deemed  so  to  deal  "with  know- 
ledge that  the  two  mortgages  Sn  the  two  estates,  though 
then  belonging  to  different  mortgages  might  coalesce,  and 
mth  knowledge  of  the  possible  consequences  of  their  coali- 
iion"  (6).  And  such  persons  therefore,  by  taking  a  subse- 
|uent  conveyance  or  mortgage  of  one  of  the  properties, 
ake  it  subject  to  the  chance  of  the  holder  of  the  prior 
nortgage  thereon,  uniting  with  it  any  mortgage  that  the 
nortgagor  may  theretofore  have  given  on  any  other  pro- 
perty. To  be  safe,  one  who  negotiates  for  a  subsequent 
nortgagc  or  purchase  of  any  property,  has  thus  to  ascertain 
lot  only  what  prior  mortgages  there  are  on  such  pix>perty, 
but  also  what  security  the  mortgagor  has  outstanding  on 
nther  properties,  unless  he  is  himself  prepared  to  buy  up 
the  jjrior  mortgage  on  the  property  respecting  which  he  is 
negotiating,  or  can  secure  himself  against  such  prior  mort- 
gage being  parted  with  by  the  holder  (c). 

The  right  to  tack  seems  to  be  distinct  from  the  right  to  Bight  to  tack 
consolidate  (rf),  and  it  may  well  be  that  although  the  for-  ^"^*°JJ  ^^ 
mer  is  abolished  the  latter  is  not.  soiidate. 

Under  the  former  registry  act,  it  was  held  that  the^^^jj^^*' 
right  to  consolidate  continued,  notwithstanding  the  lan- 
guage of  section  56,  reciting  that  tracking  had  been  found 
productive  of  injustice,  and  giving  priority  according  to 
time  of  registration ;  it  was  remarked  however,  tHat  tack- 
ing was  not  in  express  terms  abolished.  Under  the  recent 
act,  however,  tacking  is  expressly  abolished. 

The  right  to  tack  to  the  mortgage  debt,  as  against  the  Tacking  inte- 
heirs  of  the  mortgagor,  all  arrears  of  interest  recoverable  "*'  ?  ^**'^' 

. ____^ OTerdne. 

(a)  Treson  v.  Denie,  2  Oox,  425;  Vint  v.  Padget,  2  DeG.  A  J.  613: 
TiBsel  V.  Smith,  ib.  345 ;  Hyman  v.  Roots,  10  Grant,  345. 

{b)  Vint  V.  Padget,  2  DeG.  &  J.  613 ;  Beevor  v.  Luck,  Lk.  4  Eq.  537. 

(c)  1  J.  A  Hem,  336;  Hjman  v.  Roots,  10  Grant,  340. 

{d)  Fisher  on  Mortgages,  p  388  ;   Buckler  v.  Bowman,  12  Grrant,  462, 
iQpra. 
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on  the  covenant  of  the  mortgagor,  though  more  than  six 
years  due,  is  before  referred  to  (a). 

27  &  28  VIC.  CH.  31. 

An  Acrr  respecting   Short  Forms  of  Mortgages  k 

Upper  Canada. 

[ABsented  to  8(Hh  Jane,  1864.] 

Preamble.  Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legu- 

lative  Council  and  Ajssembly  of  Canada, -enacts  as  follows : 

Where  words       1  •  When  a  mortgage  of  real  property  in  Upper  Canada,  nude 

of  column  one  according  to  the  forms  set  forth  in  the  first  schedule  to  this  Act, 
of  the  secoDU  ^  . 

Schedule  are   or  aqy  other  such  mortgage  expressed  to  be  made  in  panoanoeof 

employed,  the  this  Act,  or  referring  thereto,  contains  any  of  the  forms  or  wonU 

mortgage  to  .         .  o  /  ^ 

have  the  same  contained  in  column  one  of  the  second  schedule  to  this  Ac^  and 

effect  as  if  the  distinguished  by  any  number  therein,  such  mort^;age  shall  betaken 

umn  two  were  to  have  the  same  effect,  and  be  construed  as  if  it  contained  the 

inserted.         form  of  words  contained  in  column  two  of  the  same  schedule,  and 

distinguished  by  the  same  number  as  is  annexed  to  the  form  of 

words  used  in  such  mortgage ;  but  it  shall  not  be  necessary  in  any 

such  mortgage  to  insert  any  such  number. 

Mortgages  2.  Any  such  mortgage  or  part  of  such  mortgage  which  fails  to 

not  taking  ef-  ta^p  effect  by  virtue  of  this  Act  shall,  nevertheless,  be  ascflfectual 
Act  how  far  to  bind  the  parties  thereto,  so  far  as  the  rules  of  law  and  equity 
valid.  will  permit,  as  if  this  Act  had  not  been  made. 

Mortgage  to  3.  Every  such  mortgage,  unless  an  exception  be  specially  made 
include  all  therein,  shall  be  held  and  construed  to  include  all  houses,  out- 
and  the  rever-  houses,  edifices,  bams,  stables,  yards,  gardens,  orchards,  commons, 
sion,  and  all    trees,  woods,  under-woods,  mounds,  fences,  hedges,  ditches,  ways. 

the  estate 

&c.  of  the  waters,  water-courses,  lights,  liberties,  privileges,  easements, 
grantor.  profits,  commodities,   emoluments,   hereditaments  and  appniie- 

nances  w  hatsoe  ver  to  the  lands  therein  comprised  belonging,  or  in  my 
wise  appertaining,  or  with  the  same  demised,  held,  used,  occupied 
and  enjoyed,  or  taken  or  known  as  part  or  parcel  thereof^  and  if 
the  same  purports  to  convey  an  estate  in  fee,  also  the  revenioD 
and  reversions,  remainder  and  remainders,  yearly  and  other  rents, 
issues  and  profits  of  the  same  lands,  and  of  every  part  and  panel 
thereof ;  and  all  the  estate,  right,  title,  interest,  inheritance,  tf^ 
trust,  property,  profit,  possession,  claim  and  demand  whatweiv 

(a)  p.  386. 
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at  law  and  in  equity,  of  the  grantor  in,  to,  out  of  or  upon  the  same 
lands  and  every  part  and  parcel  thereof,  with  their  and  every  of 
their  appurtenances,  subject  always  to  the  reservations,  limitations, 
provisos  and  conditions,  contained  in  the  grant  of  such  lands  from 
the  Crown. 

4.  In  the  construction  of  this  Act  and  schedules  thereto,  unless  ConatmotioD 
there  be  something  in  the  subject  or  context  repugnant  to  such  ff.^^f 
construction  the  word  *'  lands''  shall  extend  to  all  freehold  tene-  «  party." 
ments  and  hereditaments  whether  corporeal  or  incorporeal  or  any 
undivided  part  or  share  therein   respectively;    and   the  word 

**  party''  shall  mean  and  include  any  body  politic,  corporate,  or 
collegiate,  as  well  as  an  individual 

5.  In  taxing  any  bill  for  preparing  and  executing  any  mortgage  Remnnera- 
under  this  Act,  the  taxing  officer,  in  estimating  the  proper  sum  tion  for  mort- 
to  be  charged  therefor,  shall  consider  not  the  length  of  suph  fh^Aot  not 
mortgage,  but  the  skill  and  labor  employed,  and  responsibility  to  bt  taxed 

incurred  in  the  preparation  thereof.  f^®!I?*°^,  *^ 

*     *^  length  only. 

6.  The  schedules  and  the  directions  and  forms  therein  contained,  goh^^iiii^ 

shall  be  deemed  parts  of  this  Act  &c.,  to  form 

part  of  Act 

Schedules  to  which  this  Act  refers. 

THE   FIRST  schedule. 

This  Indeniure,  made  the  day  of  one 

thousand  eight  hundred  and  ,  in  pursuance  of  the 

Act  respecting  short  forms  of  mortgages,  between  (here  insert 
names  qfparUei  and  reciialsy  if  any,)  witnesseth,  that  in  conside- 
ration of  of  lawful  money  of  Canada,  now  paid 
by  the  said  (Mortgagee  or  Mortgagees)  to  the  said  (Mortgagor  or 
Mortgagors,)  the  receipt  whereof  is  hereby  acknowledged,  the 
said  (Mortgagor  or  Mortgagors)  doth  (or  do)  grant  and  mortgage 
unto  the  said  (Mortgagee  or  Mortgagees)  his  (her  or  their)  heirs 
and  assigns  for  ever,  all  (parcels)  (here  insert  provisos,  covenants 
or  other  provisions,) 

In  witness  whereof  the  said  parties  hereto  have  hereunto  set 
their  hands  and  seals. 

THE  SECOND   schedule. 

Directions  as  to  the  forms  iu  this  schedule,  in  cases  of  mortgage 
of  real  property  : 

1.  Parties  who  use  any  of  the  forms  in  the  first  column  of  this 
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schedule,  may  sabttitute  for  the  words  **  Mprt§ptgor  or  Mor^ik 
gora/'  or  "  Mortgagee  or  Mortgagees,"  any  name  or  names ;  and 
in  every  such  case  corresponding  substitutions  shall  be  taken  to  be 
made  in  the  corresponding  forms  in  the  second  column. 

2.  Such  parties  may  substitute  the  feminine  gender  for  the 
masculine,  or  the  plural  number  for  the  singular,  in  any  of  the 
forms  in  the  first  column  of  this  schedule ;   and  correspondio^ 
changes  shall  be  taken  to  be  made  in  the  corresponding  forms  b:^ 
the  second  column. 

3.  Such  parties  may  introduce  into,  or  annex  to  any  of 
forms  in  the  first  column,  any  express  exceptions  from  or  oth 
express  qualifications  thereof  respectively ;  and  the  like 
or  qualifications  shall  be  taken  to  be  made  from  or  in  the  coi 
ponding  forms  in  the  second  column. 

COLUMN    ONE.  COLUMN  TWO. 

I 

1.  And  the  1.  And  the  said  (A  B.)  wife  of  the  said  moi — 
^'f     €h         f^^^^f  ^^^  ^^^  ^^  consideration  of  the  sum  of 

said  Mort-  ^^  lawful  money  of  Canada^  to  her  in  hii*— ^"^ 

gagor  hereby  paid  by  the  said  mortgagee,  at  or  before  the  sialiu     ^^^ 

hTuit^MM^^"  and  deUvery  of  these  presents,  the  receipt  wheie^  -=gof 

lands.  is  hereby  acknowledged,  hath  granted  and  releauu    ■■^rf, 

and  by  these  presents  doth  grant  and  release  un 

the  said  mortgagee,  his  heirs  and  assigns,  all 

dower  and  right  and  title  which,  in  the  event 

surviving  her  said  husband  she  might  or  would  hi^^^re 

to  dower,  in,  to,  or  out  of  the  lands  and  premia^Mv 

hereby  conveyed  or  intended  so  to  be. 

2.  Provided.       2.  Provided  always,  and  these  presents  are  apcm 

—This  mort-  ^^^  express  condition,  that  if  the  said  mort«gor, 

gage  to  bfe  '  ,    .  .  . 

void  on  pay-  his  heirs,  executors,  admmistrators  or  assigns,  or  any 

ment  of  of  them,  do  and  shall,  well  and  truly  pay  or  cau« 
^^l^f,al       .  to  be  paid  unto  the  said  mortgagee,  his  executow. 

money)  of  administrators  or  assigns,  the  just  and  full  sam  of 

^Tc^^  T°^^  (amottni  of  principal  money)  of  lawful  money  of 

with  interest  Canada,  with  interest  thereon,  at  the  rate  of  (raie(/ 

at  irate  of  interest)  per  cent,  per  annum  on  the  day  and  timet 

cent^Mfor''  *°^^^  manner  following,  that  is  to  wy{temt(^ 

lows  :  {terms  payment  of  princijtal  and  interest^  without  anJd^ 

«/  poAf^n^  auction,  defalcation  or  abatement  out  of  the  mas^ 

afiS7n)Sr«rt)  for,  or  in  respiect  ofany  taxee^  rates,  le?ici^«lii«P^ 
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Mir    OXK.  COLUMV  TWO. 

ftzes  and  rents,  aasessmeiits,  statute  labor  or  other  impoai- 
r™A°<^  tiona  whatsoever  already  rated,  charged,  assessed  or 
imposed,  or  hereafter  to  be,  rated,  charged,  assessed 
or  imposed  by  authority  of  Parliament  or  other^'ise 
howsoever,  on  the  said  lands  and  tenements,  heredi- 
taments, and  premises,  with  the  appurtenances,  or 
on  the  said  mortgagee,  his  heirs,  executors,  admin- 
istrators or  assigns,  in  respect  of  the  said  premises, 
or  of  the  said  money  or  interest,  or  any  other  mat- 
ter or  thing  relating  to  these  presents,  and  until 
BUcL  default  as  aforesaid,  shall  and  will,  well  and 
truly  pay t  do  and  perform  or  cause  or  procure  to  be 
paid,  done  and  performed  all  matters  and  things  in 
^this  proviso  hereinbefore  set  forth,  then  these  pre- 
sents, and  everything  in  the  same  contained,  shall 
be  absolutely  null  and  void. 
le  said  3.  And  the  said  mortgagor  doth  hereby  for  him 

lants  ^^^'  ^^  heirs,  executors  and  administrators,  cove- 
the  said  nant,  promise  and  agree  to  and  with  the  said 
^^^'       mortgagee,  his  heirs  and  assigns,  in  manner  follow-- 

ing,  that  in  to  say  : 
mt  the  4.  That  tlie  said  mortgagor,  his  heirs,  executors, 

^  the     administrators  or  some  or  one  of  them  shall,  and 
irage         will  well  and  truly  })ay  or  cause  to  be  paid  unto  the 
^L  °    d    ^^  mortgagee,  his  heirs,  executors,  administrators 
ve  the      or  assigns,  the  said  sum  of  money  in  the  above  pro 
J  pro-        viso  mentioned,  with  interest  for  the  same  as  afore- 
said, at  the  day  and  time  and  in  manner  above 
limited  for  payment  thereof,  and  shall  and  will  in 
everything,  well,  faithfully  and  truly  do,  observe, 
perform,  fulfil  and  keep  all  and  singular  the  pro- 
visions, agreements  and  stipulations   in   the   said 
above  proviso  particularly  set  forth,  according  to 
the  true  intent  and  meaning  of  these  presents,  and 
of  the  said  above  proviso, 
lat  the  5    And  also,  that  the  said  mortgagor,  at  the  time 

'good        of  the  sealing  and  delivery   hereof  is,  and  stands 
n  fee        solely,  rightfully  and  lawfully  seized  of  a  good,  sure, 
Li^  *^^  perfect^  absolute  and  indefeasible  estate  of  inheri- 
52 
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tanoe,  in  fee  simple  of  and  in  the  lands,  tenementi, 
hereditaments,  and  all  and  singalar  other  the  pr^ 
mises  hereinbefore  described,  with  their  and  everj 
of  their  appurtenances,  and  of  and  in  every  part 
and  parcel  thereof,  without  any  manner  of  tns^ 
reservations,  limitations,  provisos  or  conditions, 
except  those  contained  in  the  original  grant  thereof 
from  the  Crown  or  any  other  matter  or  thing  to 
alter,  charge,  change^  incumber  or  defeat  the  same. 

h   h^^ti^*  ^'  ^^^  *^'  *^**  *^  ®^^  mortgagor  now  hath 

right  to  con*  ^^  himself  good  right,  full  power  and  lawful  and 

vey  the   said  absolute  authority  to  convey  the  said  lands,  teD^ 

sfdd  mort-  ^  ments,   hereditaments,  and  all  and  singalar  other 

gagee.  the  premises  hereby  conveyed  or  hereii|)before  men* 

( Printtd  at  tioned  or  intended  so  to  be,  with  their  and  ewiy 

amende  i  by  29  of  their  appurtenances  unto  the  said  mortgagee,  hk 

"^'  ^  '      '  heiraand  assigns,  in  manner  aforesaid,  and  accord- 
ing to  the  true  intent  and  meaning  of  these  presents. 

7.  And  that  7.  And  also,  that  from  and  after  default  shall 

on  default  the  happen  to  be  made  of  or  in  the  payment  of  the  said 

mortgagee  *  *  ,  *^  "^ 

shall  have         ^um  of  money  in  the  said  above  proviso  mentioned, 

quiet  posses-     or  the  interest  thereof,  or  any  part  thereof,  or  of 
said  lands         ^^  ^  ^^®  ^o"Jg>  observing,  performing,  fulfilling  or 

keeping  of  some  one  or  more  of  the  provisions. 
agreements  or  stipulations  in  the  said  above  proviso 
particulariy  set  forth,  contrary  to  the  tnie  intent 
and  meaning  of  these  presents,  and  of  the  said  pro- 
viso, then,  and  in  eveiy  such  case  it  shall  and  may 
be  lawful  to  and  for  the  said  mortgagee,  his  heirs 
and  assigns,  peaceably  and  quietly  to  enter  into, 
have,  hold,  use,  occupy,  possess  and  enjoy  the  afore- 
said lands,  tenements,  hereditaments  and  premises 
hereby  conveyed  or  mentioned  or  intended  so  to  he, 
with  the  appurtenances,  without  the  let,  suit,  hin- 
drance, interruption  or  denial  of  him  the  said 
mortgagor,  his  heirs,  or  assigns,  or  any  other  pe^ 
son  or  persons  whomsoever. 

8.  Free  from       g.  j^^d  that  free  and  dear  and  fireely  and  del4r 
brances.  acquitted,  exonerated  and  diaohaiged  of  and  Ma 
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all  arreftn  of  taxes  and  aaseasments  whatsoever  dae 
or  payable  upon  or  in  reHpect  of  the  said  lands, 
tenements,  hereditaments  and  premises  or  any  part 
thereof,  and  of  and  from  all  former  conveyances, 
mort^;ages,  rights,  annuities,  debts,  judgments,  exe- 
cutions and  recognizances,  and  of  and  from  all  man- 
ner of  other  charges  or  incumbrances  whatsoever. 

ad  thai  ^*  ^nd  also,  that  from  and  after  default  shall 

aid  mort-  happen  to  be  made  of  or  in  the  payment  of  the  said 
ate  8och  ^^"^  ^^  money  in  the  said  proviso  mentioned  or  the 
er  assur-  interest  thereof,  or  any  part  of  such  money  or  interest 
I  of  the  ^^  Q^Qj.  -jj  ^^  doing, observing,  performing,  fulfilling 
\^  re.  or  kee])ing  of  some  one  or  more  of  the  pro\n8ioD8, 
te-  agreements  or  stipulations  in  the  said  above  proviso 

particularly  set  forth,  contrary  to  the  true  intent  and 
meaning  of  these  presents  and  of  the  said  proviso, 
then  and  in  every  such  case  the  said  mortgagor,  his 
heirs  and  assigns,  and  all  and  every  other  person  or 
))ersons  whosoever,  having,  or  lawfully  claiming,  or 
who  shall  or  may  have  or  lawfully  claim,  any  estate, 
right,  title,  interest  or  trust  of,  in,  to,  or  out  of  the 
lands,  tenements,  hereditaments  and  premises  hereby 
conveyed  or  mentioned  or  intended  so  to  be  with 
the  appurtenances  or  any  part  thereof  by,  from,  un- 
der or  in  trust  for  him  the  said  mortgagor,  shall  and 
will,  from  time  to  time,  and  at  all  times  thereafter, 
at  the  proper  costs  and  charges  of  the  said  mortga- 
gagee,  his  heirs  and  assigns  make,  do,  suffer  and 
execute,  or  cause  or  procure  to  be  made,  done,  suf- 
fered and  executed,  all  and  every  such  further  and 
othdr  reasonable  act  or  acts,  deed  or  deeds,  devices, 
conveyances  and  assurances  in  the  law  for  tbe  fur- 
ther, better  and  more  perfectly  and  absolutely  con- 
veying and  assuring  the  said  lands,  tenements, 
hereditaments  and  premises  with  the  •  appurte- 
nances unto  the  said  mortgagee,  his  heirs  and  assigns, 
as  by  the  said  mortgagee,  his  heirs  and  assigns,  or 
his  or  their  counsel  learned  in  the  law,  shall  or  may 
be  lawfully  and  rew>9Ably  devised,  advised  or  re- 
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quired)  so  as  no  person  who  shall    be  required     to 
make  or  execute  such  assurances,  shall  be  compelled 
for  the  making  or  executing  thereof,  to  go  or  tnt^el 
from  his  usual  place  of  abode. 

10.  And  also  10.  And  also,  that  the  said  mortgagor  and  his 
mortzairor  '^^^rs  shall  and  will,  unless  prevented  by  fire  or  otli^r 
will  produce      inevitable  accident,  from  time  to  time,  and  at    *'l 

the  title  deeds  times  hereafter,  at  the  request  and  proper  co^** 
cDamerated  ,  ,  •  •, 

hereunder  and   ^^^^  charges  in  the  law  of  the  said    mortgagee,     '^'^^ 

allow  copies     heirs  or  assigns,  at  any  trial  or  hearing  in  t*-""^)' 

the  ^ne    e  *f  ^^^^^'"  **''  ^"^^  *^  ^*^>  ^^  ^^  equity  or  other  judicata-*'* 
the  mortga-       or  othei-wise  as  occasion  shall  require,  produce   ***^ ' 
S*®*  every  or  any  deed,  instrument  or  writing  hereun^A^^ 

written  for  the  manifestation,  defence  and  supj^*^^* 
of  the  estate,  title  and  |)ossession  of  the  said  mo'"^' 
p;agee,  his  heirs  and  assigns  of,  in,  to  or  out  of  -fcl>^ 
said  lands,  tenements,  hereditaments  and  prem 
hereby  conveyed  or  mentioned  or  intended  so  to 
and  at  the  like  request,  costs  and  charges  shall  ^Tici 
will  make  and  deliver  or  cause  or  procure  to     ^ 
made  and  delivered  unto  the  said  mortgagee,   hi^ 
heirs  and  assigns,  true  and  attested  or  other  copi^^ 
or  abstracts  of  the  same  deeds,    instruments    and 
writings  respectively  or  any  of  them,  and  shall  and 
will  permit  and  suffer  such  copies  and  abstractfi  t4> 
be  examined  and  compared  with  the  said  origin^i 
deeds  by  the  said  mortgagee,  his  heirs  and  assigo^^- 

11.  And  that        11.   And  also  that  the  said  mortgagor  hath  no ^ 

the  said  mort-   ^^  ^^^^  heretofore  made,  done,  committed  exr- 

^agor  has  "^ 

done  no  act  to   cuted,  or  wilfully  or  knowingly  suffered  any  «<^'' 

incumber   the   deed,  matter  or  thine  whatsoever  whereby  or  by 

^*     *°    *         means  whereof  the  said  lands,  tenements,  herediw 

ments  and  premises  hereby  conveyed  or  mentioned 

or  intended  so  to  be,  or  any  part  or  parcel  thereout 

are,  is  or  shall  or  may  be  in  any  wise  impeached, 

charged,  affected  or  incumbered  in  title,  estate  or 

otherwise  howsoever. 

12.  And  that       12.  And  also  that  the  said  mortgagor  orhishdff 
the  said  mort-  gj^all  and  will  forthwith  insure,  maees  akeadyin- 
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siired,  and  during  the  continuance  of  this  security 
keep  insured  against  loss  or  damage  by  fire,  in  such 
pro|K>rtions  upon  each  building  as  may  be  required 
by  the  said  mortgagee,  his  heirs  or  assigns,  the 
messuages  and  buildings  ei-ected  on  the  said  lands, 
tenements,  hereditaments  and  premises  hereby  con- 
veyed or  mentioned,  or  intended  so  to  be,  in  the 
sum  of  of  lawful  money  of 

Canada,  at  the  least,  in  some  insurance  office,  to  be 
approved  of  by  the  saia  mortgagee,  his  heirs  or  as- 
signs, and  pay  all  premiums  and  sums  of  money 
necessary  for  such  purpose,  as  the  same  shall  be- 
come due,  and  will  on  demand  assign,  transfer,  and 
deliver  over  unto  the  said  mortgagee,  'his  heirs, 
executors,  administrators  or  assigns,  the  policy  or 
policies  of  assurance,  receipt  and  receipts  thereto 
appertaining,  and  if  the  said  mortgagee,  his  heirs 
or  assigns  shall  pay  any  premiums  or  sums  of 
money  for  insurance'  of  the  said  premises  or  any 
part  thereof,  the  amount  of  such  payments  shall  be 
added  to  the  debt  hereby  secured  and  shall  bear 
interest  at  the  same  rate  from  the  time  of  such  pay- 
ments, and  shall  be  payable  at  the  time  appointed 
for  the  then  next  ensuing  payment  of  interest  on 
the  said  debt. 

13.  And  the  said  mortgagor  hath  released,  re-' 
mised  and  forever  quitted  claim,  and  by  these 
presents  doth  release,  remise,  and  forever  quit 
claim  unto  the  said  mortgagee,  his  heirs  and  as- 
signs, all  and  all  manner  of  right,  title,  interest, 
claim  and  demand  whatsoever,  both  at  law  and  in 
equity  of,  unto  and  out  of  the  said  lands,  tene- 
ments, hereditaments,  and  premises  hereby  con- 
veyed or  mentioned,  or  intended  so  to  be,  and  every 
l»art  and  parcel  thereof,  so  as  that  .neither  the  said 
mortgagor,  his  heirs,  executors,  administrators  or 
assigns,  shall  or  may  at  any  time  hereafter  have 
claim,  pretend  to,  challenge  or  demand  the  said 
lands,  tenements,  hereditaments  and  premises,  or 
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any  part  thereof,  in  any  manner  howsoever  subject 
always  to    the  said  above  proviso;  but  the 
mortgagee,  his  heirs  or  assigns,  and  the  said 
tenements,  ^.hereditaments  and  premises,  subject  as 
aforesaid,  shalLfrom  henceforth  forever  hereafter  be 
exonerated  aud  discharged  of  and  from  all  claims 
and  demands  whatsoever,  which  the   said  mort^- 
gor,  his  heirs  or  assigns  might  or  conld  have,  upon 
the  said  mortgagee,  his  heirs  or  assigns,  in  respect 
of    the  said   lands,  tenements,  hereditaments  and 
premises,  or  upon  the  said  lands,  tenements,  heredi- 
taments and  premises. 

14.  Provided         ^^*  l^ro^ided  always,  and  it  is  hereby  declares<i 
that   the  said  and  agreed  by  and   between  the  parties  to  thes<^ 

defaiSt  oF  a°  P*'®^^*®'  ^^*^  ^^^^^  ^^  mortgagor,   his  heirs,  e3C- 
ment  for  ecutors  or  administratora  shall  make  default  in  my 

months,    may  payment  of  the  said  money  or  interest  or  any  par* 

on  and  lease  ^^  either  of  the  same  according  to  the  true  intecE^ 
or  sell  the  and  meaning  of  these  presents,  and  of  the  proviF»^=> 
said  Janofi.         -^^  ^|^^^  behalf  hereinbefore  contained,  and 

calendar  months  shall  have  thereafter  elapsed,  witba  " 
out  such  payment  being  made  (of  which  defenl't-* 
as  also  of  the   continuance  of  the   said   princip^^^ 
money  aud  interest,  or  some  pait  thereof,  on  th:i  ^ 
secunty,  the  production  of  these  presents  shall 
conclusive  evidence)  it  shall  and  may  be  lawful 
aud   for  the   said  mortgagee,  his  heirs  or  assign  ^» 
after  giving  written  notice  to  the  said  mortgago*^* 
his  heirs  or  assigns,  of  his  intention  in  that  behalf''* 
cither  personally  or  at  his  or  their  usual  or  last  pk 
i)f   residence   within  this   Province  not  less  th 

previous,  without  any  further  conse«** 
or  concurrence  of  the  said  mortgagor,  his  heirs  ^^"^ 
assigns,  to  enter  into  }K)6se8sion  of  the  said  land*^ 
tenements,  hereditaments  and  premises  hereby  co>*' 
veyed,  or  mentioned  or  intended  so  to  be,  and   *^ 
receive  and  take  the  rents,  issues  and  profits  the'i'*^ 
of,  and  whether  in  or  out  of  possession  of  the  sani^ 
to  make  any  lease  or  leases  thereof^  or  (^  any  ptf^ 
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thereof  as  he  shall  think  fit^  and  also  to  sell  and 
absolutely  dispose  of  the  said   lands,  tenements, 
hereditaments,  and  ])remise8  herebj  conveyed   or 
mentioned,  or  intended  so  to  be,   or  any  part  or 
parts  thereof,  with   the  appnrtenances    by  pnblic 
auction  or   private  contract,  or    partly  by  public 
auction  and  partly  by  private  contract,   as  to  him 
shall  seem  meet,  and  to  convey  and  assure  the  same 
when  so  sold  unto   the   purchaser    or  purchasers 
thereof,  his  heirs  and  assigns,  or  as  he,  she  or  they 
shall  direct  and  appoint,  and  to  execute  and  do  all 
such  assurances,  acts,  matters  and  things  as  may  be 
found  necessary  for  the  purposes  aforesaid,  and  the 
said  mortgagee  shall  not  be  responsible  for  any  loss 
which  may  arise  by  reason  of  any  such  leasing  or 
sale  as  aforesaid,  unless  the  same  shall   happen  by 
reason  of  his  wilful  neglect  or   default ;  and  it  is 
hereby  further  agreed  between  the  parties  to  these 
presents,    that,  until   such  sale  or  sales  shall  be 
made  as  aforesaid,  the  said  mortgagee,  his  heirs, 
executoi*s,    administrators,    or    assigns   shall   and 
will  stand  and  be  |)ossessed  of  and  interested  in 
the  rents  and  profits  of  the  said  lands,  tenements, 
hereditaments  and  premises  in  case  he  shall  take 
possession  of  the  same,  on  any  default  as  aforesaid, 
and  after  such  sale  or  sales  shall  stand  and  be  pos- 
sessed of  and  interested  in  the  moneys  to  arise  and 
be  ])roduced  by  such  sale  or  sales  or  which  shall  be 
received  by  the  mortgagee,  his  heirs  or  assigns,  by 
reason  of  any  insurance  upon  the  said  premises  or 
any  part  thereof  upon  trust  in  the  first  place  to  pay 
and  satisfy  the  costs  and  charges  of  preparing  for 
and  making  sales,  leases  or  conveyances  as  aforesaid, 
and  all  other  costs  and  charges,  damages   and  ax- 
jjenseswliich  the  said  mortgagee,  his  heirs,  executors, 
administrators  or  assigns,  shall  bear,  sustain  or  be 
put  to  for  taxes,  rent,  insurances  and  repairs,  and 
all  other  costs,  and  charges  which  may  be  incurred 
in  and  about  the  execution  df  any  of  the  trusts  in 
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him  hereby  reposed,  and  in  the  next  place  to  pij 
and  satisfy  the  principal  sum  of  money  and  inte- 
rest hereby  secured  or  mentioned  or  intended  so 
to  be,  or  so  much  thereof  as  shall  remain  due  and 
unsatisfied  up  to  and  inclusive  of  the  day  whereon 
the  said  principal  sum  shall  be  paid  and  satisfied ; 
and  afler  full  payment  and  satisfaction  of  all  sncb 
sums  of  money  and  interest  as  afor&taid,  upon  this 
further  trust  that  the  said  mortgagee,  his  heirs,  exe- 
cutors, administrators  or  assigns,  do  and  shall  pay 
the  surplus,  if  any,  to  the  said  mortgagor,  his  exe- 
cutors, administrators  or  assigns,  or  as  he  shall  direct 
and  appoint,  and  shall  ahto,  in  such  event,  at  the  re- 
quest, costs  and  charges  in  the  law  of  the  said 
'  mortgagor,  his  heirs  or  assigns,  convey  and  a.sBnre 
unto  the  said  mortgagor,  his  heirs  or  assigns,  or  to 
such  person  or  persons  as  he  shall  direct  and  ap- 
point, all  such  parts  of  the  said  lands,  tenements, 
hereditaments  and  premises  as  shall  remain  unsold 
for  the  purposes  aforesaid,  freed  and  absolutely  dis- 
charged of  and  from  all  estate,  lien,  charge  and  in- 
cumbrance whatsoever  by  the  said  mortgagee,  his 
heirs  or  assigns,  in  the  meantime,  so  as  no  person 
who  shall  be  required  to  make  or  execute  any  such 
assurances,  shall  be  compelled  for  the  making  there- 
of to  go  or  travel  from  his  usual  place  of  abode ; 
provided  always,  and  it  is  hereby  further  dechired 
and  agreed  by  and  between  the  parties  to  these 
presents,  that  notwithstanding  the  power  of  sale, 
and  other  the  powers  and  provisions  contained  in 
these  presents,  the  said  mortgagee  his  heirs  or  as- 
signs shall  have  and  be  entitled  to  his  right  of  fore> 
closure  of  the  equity  of  the  redemption  of  the  said 
mortgagor,  his  heirs  and  assigns,  in  the  said  lands, 
tenements,  hereditaments  and  premises  as  folly  and 
effectually  as  he  might  have  exercised  and  enjoyed 
the  same  in  case  the  power  of  sale  and  the  other 
former  provisos  and  trusts  incident  thereto  had  BOi 
been  herein  contained. 
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Provided         1^*  And  it  is  further  covenanted,  declared  and 
the  mort-  agreed  by  and  between  the  parties  to  these  presentay 

■ain  for  ^^^^  ^^  ^^®  ^^^  mortgagor,  his  heirs,  executors  or 
ars  of  administrators,  shall  make  default  in  payment  of 
^^^*  any  part  of  the  said  interest  at  any  of  the  days  or 

nted  at  times  liereinbefore  limited  for  fhe  payment  thereof, 
^^01  \^  it  shall  and  may  be  lawful  for  the  said  mortgagee, 
his  heirs  or  assigns,  to  distrain  therefor  upon  the 
said  lands,  tenements,  hereditaments  and  premises, 
or  any  part  thereof,  and  by  distress  warrant,  to  re- 
cover by  way  of  rent  reserved,  as  in  the  case  of  a  de- 
mise of  the  said  lands,  tenements,  hereditaments  and 
premises,  so  much  of  such  interest  as  shall,  from 
time  to  time,  be, 'or  remain  in  arrear  and  unpaid, 
together  with  all  costs,  charges  and  expenses  at- 
tending such  levy  or.  distress,  as  in  like  cases  of  dis- 
tress for  rent. 

Provided  1^*  ProVided  always,  and  it   is  hereby   further 

in  default  expressly  declared  and  agreed  by  and  between  the 

t^c^the  parties  to  these  presents,  that  if  any  default  shall 

rest  here-  at  any  time  happen  to  be  made  of  or  in  the  payment 

ecured,       ^^  ^1^^   interests   money  hereby   secured  or  men- 

Snncipal  ,         « 

ysecored  tioned,  or  intended  so  to  be,  or  any  part  thereof,  then 

1  become  and  in  such  case  the  principal  money  hereby  secured 
or  mentioned,  or  intended  so  to  be,  and  every  part 
thereof,  shall  forthwith  become  due  and  payable  in 
like  manner  and  with  the  like  consequences  and  ef- 
fects to  all  intents  and  purposes  whatsoever,  as  if  the 
time  herein  mentioned  for  payment  of  such  princi- 
pal money  had  fully  come  and  expired,  but  that 
in  such  case  the  said  mortgagor,  his  heirs  or  assigns 
shall,  on  payment  of  all  arrears  under  these  pi-e- 
sents,  with  lawful  costs  and  charges  in  that  behalf, 
at  any  time  before  any  judgment  in  the  premises 
I'ecovered  at  law  or  within  such  time  as  by  the  j)rac- 
tice  of  equity  relief  therein  could  be  obtained,  he 
relieved  from  the  consequences  of  non-pajrment  of 
so  much  of  the  money  secured  by  these  presents,  or 

53 
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mentioiied,  or  intended  so  to  be,  as  maj  not  then 
have  become  paymble  by  reason  of  lapse  of  time. 

17.  And  provided  also,  and  it  is  hereby  fnitber 
expressly  declared  and  agreed  by  and  between  the 
parti^  to  these  pi^esents,  that  until  de&olt  shsll 
happen  to  be  made  of  or  in  the  payment  of  the  said 
sum  of  money  hereby  secured  or  mentioned,  or  in- 
tended so  to  be,  or  the  interest  thereof,  or  any  psit 
of  either  of  the  same,  or  the  doing,  observing,  per 
forming,  fulfilling  or  Iceeping  some  one  or  more  of 
the  provisions,  agreements  or  stipulations  heran 
set  forth,  contrary  to  the  true  intent  and  meaniug 
of  these  presents,  it  shall  and  may  be  lawful  to  and 
for  the  said  mortgagor,  his  heirs  and  assigns,  peio^ 
ably  and  quietly  to  have,  hold,  use,  occupy,  posBeas 
and  enjoy  the  i^d  lands,  tenements,  hereditaments 
and  pnemises  hereby  conveyed  or  mentioned,  or 
intended  so  to  be,  with  their  and  every  of  their 
appurtenances,  and  receive  and  take  the  rents, 
issues  and  profits  thereof  to  his  own  use  and  hene- 
fit,  vdthout  let,  suit,  hinderance,  interruptioii  or 
denial  of  or  by  the  said  mortgagee,  his  heirSi  execs- 
tors,  administrators  or  assigns,  or  of  or  by  any  other 
person  or  persons  whomsoever  lawfully  claiming,  or 
who  shall  or  may  lawfully  claim  by,  from,  under 
or  in  trust  for  him,  her,  them  or  any  or  either  of 
them. 

The  Act  27  &      The  forms  given  in  the  act  respecting  short  forms  of  moit- 

and  28  Vic.    gages  (27  &  28  Vic.  ch.  81)  differ  oecaaionally  from  the  most 

short  forms  of  approved  forms  in  England,  and  as  they  are  at  variance 

mortgages.      y^[^}^  g^j^e  of  the  suggestions  heretofore  made,  it  may  be 

requisite  to  consider  them.     The  statute  may  be  of  service 

to  the  draftsman,  and  save  expense  in  r^istry,  but  it  is 

unfortunate  that  the  all-important  power  of  sale  is  not  in 

better  form,  and  attention  must  be  paid  to  one  or  two 

inconsistencies,  which  will  be  presently  pointed  out 

Preoautionfl        Great  care  is  i^quisite  if  the  short  forms  in  column  OM 

M  to  Tarying  ^re  to  be  in  any  way  varied  from,  to  suit  particular  di* 
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mces ;  the  act  provides-  that  "  parties  may  introduce 
r  annex  to  any  of  the  fioims  in  the  first  column  any 
s  exceptions  from  or  other  express  qualifications 
f  respectively,  and  the  like  exceptions  or  qualifica- 
hall  be  taken  to  be  made  from  or  in  the  corresponding 
in  the  second  column*';  if  therefore  the  alteration 
s  not  an  exception  or  qualification  within  the  above 
then  the  particular  covenant  or  clause  will  it  would 
>e  without  the  act,  and  left  to  the  ordinary  meaning 
words  used  (a). 

lay  be  questioned  whether  the  act  applies  to  lease-  The  sot  doM 
iterests,  for  though  by  a  liberal  construction  the  term  "^^f^iJi^*^ 
3roperty"  in  the  first  clause  might  include  chattels 
aided  by  the  context  in  the  act,  the  inference  to  be 
fit)m  the  context  is  the  other  way.  The  whole  frame 
statutory  form  is  applicable  to  a  freehold  interest 
in  clause  4  the  word  "  lands  "  is  made  to  extend  to 
d  interests  only ;  and  there  is  t^e  absence  of  any 
on,  as  in  the  act  relating  to  short  forms  of  leases,  that 
e  the  premises  are  of  freehold  tenure  the  covenants 
e  taken  to  be  made  with,  and  the  proviso  for  re-entry 
U),  the  heirs  and  assigns  of  the  lessor,  and  where  of  a 
>ld  tenure  to  his  executors,  administrators,  and 
C  In  strictness  the  term  "  real  property"  does  not 
i  personal  property  (6).  It  has  been  held  also  that 
)lds  will  not  pass  under  a  general  devise  of  "  real  es- 
mless  aided  by  other  Words  (c).  Till  decision  to  the 
ry,  it  would  be  advisable  not  to  apply  the  act  to 
iges  of  leasehold. 

ise  2  it  will  be  observed  does  not  extend  to  per-  Ci.  2  does  not 
ice  of  covenants,  as  for  instance  to  keep  up  a  life  or  J*^JJ^  j^  ^^^J^" 
lurance,  and  repay  the  mortgagee  any  premiums  he  nwats,  its  ap- 
»y  on  default  of  the  mortgagor.  Inaanuch  bs  this  f^"''"*^ 
applies  at  most  only  to  payment  of  taxes  till  default 

Be  remarks  on  the  act  as  to  short  forms  of  conveyances,  ante 

(b)  Williams  Real  Prop.  8  ea.  p.  8. 

inft  T^  Swift,  \J).F,k  J.  160. 
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in  payment  of  principal  or  interest,  it  would  appear  thai 
under  none  of  the  forms  would  the  mortgagor  be  liable  to  the 
mortgagee  for  taxes,  &c.,  aflber  default.     In  requiring  the 
mortgagor  to  pay  assessments  that  may  be  imposed  on  the 
mortgagee  in  respect  of  the  mortgage  money  or  interest,  it 
would  seem  to  go  too  far;  interest  on  mortgages  being 
assessable  by  the  Act  of  32  Vic.  ch.  36.  t<^  a>^  ^^f 
Glanses  8  &  4      Notwithstanding  that  by  clauses  3  and  4  the  covenant  for 
payments  ^'  payment  is  made  to  the  mortgagee  and  his  heirs,  it  is  clear 
should  not  be  that  the  pei-sonal  representatives  will  not  be  deprived  there- 
by of  their  ordinary  right  to  the  moneys  as  being  personalty, 
or  of  the  right  to  sue  for  them  in  their  own  names.  Assum- 
ing that  the  interest  conveyed  is  one  of  freehold,  then  the 
word  "  heirs"  is,  as  regards  all  the  other  covenants,  the  ap- 
propriate word,  as  such  covenants  (including  perhaps  that 
for  insurance)  run  with  the  lands  and  go  to  the  heir. 
Clauses  7, 14       Clauses  7,  14  and  17,  conflict  with  each  other  as  to  the 
as  to  right  to  right  of  possession.     Clause  7  gives  the  mortgagee  right  to 
possession ;     possession  in  default  of  payment  of  principal  or  interest,  and 
Taried.  also  apparently  of  taxes  and  statute  labor  :  clause  14  gives 

the  right  only  after  default  in  payment  of  principal  or  inte- 
rest, and  then  only  after  a  certain  written  notice :  clause  17 
on  the  other  hand,  allows  the  mortgagor  right  to  possession 
till  default  of  payment  of  principal  or  interest,  or  in  observ- 
ance of  covenctnts.  Thus  the  right  of  the  mortgagee  to  pos- 
session is  more  extensive  under  the  general  effect  of  the 
conveyance  to  him  and  of  clause  17  negativing  his  right  to 
l)Ossession,  than  under  the  positive  effect  of  clauses  7  and 
1 4  giving  him  the  right  to  enter.  If  these  various  clauses 
be  used  together  without  any  modification,  as  it  is  probable 
they  frequently  will be,then  it  wbuld  seem  that  they  may  y^^ 
to  a  great  extent  be  reconciled.  Thus  suppose  thetx)venant 
to  insure  be  inserted,  and  default  be  made  therein  by  the 
mortgagor,  whereon  the  mortgagee  should  bring  ejectment: 
the  mortgagor  would  contend  that  clauses  7  and  14,  which 
give  a  right  to  the  mortgagee  to  enter  do  not  extend  to 
breach  of  covenant,  and  that  clause  14  requires  writt«i 
notice  to  be  given  before  entry :  the  proper  answer  of  the 
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mortgagee  apparently  would  be,  that  the  effect  of  the  con- 
veyance is  to  give  him  the  immediate  estate  and  right  to 
possession;  that  such  effect  is  controlled  solely  by  clause  17 
which  allows  the  mortgagor  possession  only  till  breach  of 
covenant ;  that  there  is  no  other  clause  giving  possession  any 
to  the  mortgagor,  and  consequently  the  general  effect  of  tho 
conveyance  must  govern  ;  and  so  far  as  regards  clauses  7 
and  14,  that  they  do  not  expressly  liegative  any  right  the 
mortgagee  otherwise  has,  nor  do  they  }K)8itively  confer  any 
right  to  ])OHsession  on  the  mortgagor ;  that  clause  7  operates 
only  HH  a  covenant  for  quiet  enjoyment  against  intcnuption, 
not  to  come  into  operation  on  default  of  the  covenant  to 
insure  (to  which  it  does  not  extend),  but  only  on  default  in 
payment  of  the  mortgage  moneys,  taxes  or  statute  labor^ 
and  "  in  the  meanwhile,  though  the  mortgagee  is  equally 
to  have  power  to  enter  and  enjoy  the  land,  yet  he  must 
content  himself  with  his  own  title  against  inteiTuption  by 
strangers  there  being  no  covenant  by  the  mortgagor  to  pro- 
tect him  during  that  period  :  whereas  if  he  be  disturbed 
after  default  in  the  covenant  to  insure  he  may  have  rccoui'se 
to  his  remedy  on  the  covenant"  (a).  Gause  14  is  capable 
perhaps  of  a  somewhat  similar  construction  ;  at  any  rate  it 
would  seem  that  on  breach  of  the  covenant,  the  mortga- 
gee might  eject,  though  no  default  were  made  in  payment 
of  the  mortgage  moneys,  taxes  or  statute  labor. 

Clau.se  9,  being  the  covenant  for  further  assurance,  is  made  ci.  9,  objec- 
to  openite  only  after  default ;  in  this  respect  it  is  "  objec-  ^^o"^*^^?  ^ 
tionable,  as  it  might  well  happen  that  some  act  for  further 
assurance  might  be  required  to  be  done  before  default"  (6). 
It  need  hardly  be  mentioned  that,  so  long  at  least  a*s  the 
equity  of  redemption  subsists,  the  mortgagor  cannot  under 
this  covenant  be  required  to  convey  except  subject  to  the 
{proviso  for  redemption  ;  nor  can  he  be  required  after  de- 
fault to  release  his  equity  of  redemption. 

(tt)  Doe  d.  Koylance  v.  Lightfoot,  8  M.  &  W.  553,  in  which  case 
there  was  no  right  to  possession  given  to  the  mortgagor,  bat  the  covenant 
for  possession  was  that  qfler  default  the  mortgagee  might  enter,  possess, 
kc,  -J  the  question  was  whether  the  mortgagee  had  right  immediately  on 
execQtion  of  the  deed,  or  only  after  default — see  ante  p.  389. 

(6)  Davidson  Convey.  2  ed.  vol.  2,  579. 
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Cl.  10  should  Clause  10,  that  the  mortgagor  will  produce  title  deeds,isa 
not  e  opt-  cig^iig^  which,  without  some  explanation,  might  strengthen 
a  practice  unfortunately  still  too  prevalent,  viz.,  that  the 
title  deeds  may  be  left  in  the  hands  of  the  mortgagor. 
This  should  never  be  permitted,  if  only  (apart  from  other 
reasons)  on  the  ground  of  the  frequent  impossibility  of  ever 
afterwards  obtaining  any  production  of  the  title  deeds, 
and  the  consequent  depreciation  in  the  value  of  the  pro- 
perty, and  difficulty  in  carrying  out  a  sale.  When  the 
mortgagor  makes  default,  and  the  mortgagee  -proceeds  to 
enforce  his  claim  by  foreclosure  or  sale,  an  hostility  fre- 
quently springs  up,  and  the  mortgagor,  so  far  from  pnh 
ducing  the  title  deeds,  does  all  in  his  power  to  thwart  the 
mortgagee.  The  remedy  on  the  covenant  will  frequently 
be  found  useless,  and  when  a  foreclosure  or  sale  has  to  be 
resorted  to, the  mortgagor  is  generally  in  such  circumstances 
that,  on  a  sale,  any  proceedings  on  the  covenant  to  produce, 
only  entail  expense  on  the  mortgagee,  and  on  a  foreclosure 
any  order  for  delivery  up  of  the  title  deeds  might  be  of  no 
avail.  The  Legislature  never  intended,  by  inserting  this 
form  of  covenant,  to  sanction  the  practice  of  leaving  the 
title  deeds  in  the  hands  of  the  mortgagor.  The  form  may 
be  of  service  where  the  title  deeds  cover  other  property  to 
be  retained  by  the  mortgagor  and  not  included  in  the  nlort- 
gage ;  or  where  the  mortgagor  has  sold  part  of  the  property 
covered  by  the  title  deeds,  and  himself  given  his  vendee  a 
covenant  to  produce.  Even  in  these  cases  a  prudent  mort- 
gagee will  obtain  possession  of  the  title  deeds  to  himself; 
or  at  least  to  some  trustee  for  both  parties  :  when  the 
mortgagor  objects  on  the  ground  that  the  deeds  cover  other 
property,  the  mortgagee  may  himself  offer  to  covenant 
to  produce  ;  and  when  the  objection  is  that  the  mortgagor 
has  covenanted  to  produce  to  a  former  purchaser,  the  mort- 
gagee may  urge  that  that  covenant  would  also  be  binding 
on  him  during  the  continuance  of  his  estate  as  running 
with  the  lands  (a). 

(a)  Sugden  Vendors,  14  ed.  453.    It  inust  not  be  supposed  thai,  thi 
fact  of  a  vendor  having  given  a  covenant  to  produce  on  sale  of  part  of  th| 

'i.. 
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Clause  12.  The  nature  of  the  covenant  to  insure  has  been  ci.  12  u  to 
already  considered  («).  It  will  be  observed  that  the  statu-  in"*'"***, 
tory  form  is  framed  rather  to  nioet  the  case  of  a  future  than 
of  an  existing  insurance.  If  at  the  time  of  the  mortgage 
there  be  a  policy  of  insunmce,  and  the  same  be  not  actually 
assigned  to  the  mortgagee,  it  may  be  cjuestionable  how  far 
this  clause  will  be  of  any  avail  t^)  him  as  regards  that  spe- 
cific policy,  as  the  mortgagor  only  covenants  to  insure 
•'unless  already  insured  ;"  and  so  far  as  regards  that  part  of 
the  covenant  which  is  to  keep  insured  and  assign  the  policy 
it  may  be  contended  it  does  not  apply  to  the  case  of 
a  policy  existing  at  the  time  of  the  covenant,  as  the  cove- 
nant contemplates  a  future  policy  in  such  proportions  and 
in  such  office  as  the  mortgagor  thereafter  may  require  (6). 

Nothing  is  said  in  this  form  as  to  how  the  insurance 
moneys  that  may  be  paid  on  any  loss  are  to  be  applied  (c)  ; 
clause  14,  it  is  true,  does  provide  to  a  certain  extent  for 
application  of  the  moneys,  but  it  would  not  reach  the  case 
of  insurance  moneys  received  before  default  by  the  mort- 
gagor, but  is  apparently  confined  to  the  position  of  the 
mortgagee  after  sale  under  the  power. 

Clause  14  conferring  the  power  of  sale  and  providing  for  CI.  14,  the 
application  of  moneys  is  one  which  varies  much  from  the  badlj  framed, 
modem  approved  foiTus.  The  objections  will  be  understood 
from  what  has  been  before  explained  in  treating  of  the 
power  of  sale  (d).  It  conflicts  apparently  as  regards  right  to 
possession  with  clauses  17  &  7  (^).  It  does  not  extend  to 
breach  of  covenants  as  do  clauses  17  &  7.      The  power 


property,  entitles  him,  on  sale  of  the  residue,  to  retain  the  title  deeds  to 
answer  his  coTenant ;  in  the  absence  of  any  contract  on  the  subject,  it 
would  seem  he  will  have  to  deliver  them  over  to  the  purchaser  of  the 
residue,  he  can  neither  retain  them  or  deliver  them  to  the  first  pprchaser. 
The  vendov  wonld  however,  'in  such  a  case  be  entitled  to  have  the  cove- 
uant  recited  in  the  conveyance  of  the  residue,  or  endorsed  on  it,  so  as  to 
create  notice,  and  mis^ht  fairly  require  a  covenant  from  the  purchaser  to 
perform  it:  Sugden  Vendors,  14  ed.  434. 

(a)  Ante  p.  363. 

(b)  See  29  Vic.  ch.  28,  s.  7,  ante  p.  11. 

(C)  As  to  necessity  for  this  see  ante  p.  866.  Austin  v.  Story,  10  Grant, 
306.  (a)  Ante  p.  373.  (e)  Ante,  p.  420. 
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Clause  14.      should  be  given  to  the  personal,  not  to  the  real  representa- 
The  power  of  y^^g  ^^y    j^  should  especially  not  be  dependant  on  notice, 
but  the  provision  as  to  notice  should  be  by  a  covenant  by 
by  the  mortgagee  that  notice  shall  be  given ;    and  the  pur- 
chaser sJiould  be  expressly  relieved  from  any  necessity  as  to 
seeing  that  notice  was  given  (6).     There  is  no  power  to  the 
mortgagee  to  buy  in  at  auction  and  re-sell  without  being 
responsible  for  loss  or  deficiency  on  re-sale  (c)  ;   o;*  to  re- 
scind or  vary  any  contract  of  sale  that  may  have  been  en- 
tered into  :    or  to  sell  binder  special  conditions  of  sale  {d}, 
(the  latter  however  may  be  permissible  when  the  conditions 
are  not  of  a  depreciatory  character).    The  application  of  in- 
surance monies  is  not  sufficiently  provided  for  (e) ;  nor  would 
they  be  received  by  the  heirs  (as  assumed  by  the  clause), 
but  by  executors,  if  payable  to  any  representatives  of  the 
mortgagee.       The  surplus  of  sale  should  not  be  made  pay- 
able exclusively  to  the  personal  representatives,  for  on  sale 
after  death  of  the  mortgagor,  the  heirs  are  entited  to  the 
surplus  (/) ;  in  this  respect  the  form  might  mislead  the 
mortgagee  to  his  prejudice.     There  is  no  clause  relieving 
a  purchaser  from  seeing  that  default  was  made,  or  notice 
given,  or  otherwise  as  to  the  validity  of  the  sale ;  the  im- 
portance and  benefit  of  which  to  the  mortgagee,  and  even 
to  the  mortgagor,  was  before  alluded  to  (g).     The  provision 
that  the  giving  the  power  of  sale  shall  not  prejudice  the 
right  to  foreclose  is  unnecessary  (/i).     It  is  perhaps  to  be 
regretted  that  a  better  form  of  power  of  sale  had  not  been 
adopted  (i). 

(a)  Ante  p.  373.  (6)  Ante  p.  376. 

(c)  Jarman  Byth.  Con.  by  Sweet  3  ed,  vol.  5,  p.  667^  n.  b,  and 
p.  412 ;  see  also  ante  p.  375  n.  c. 

(d)  As  to  the  object  of  these  provisions,  see  p.  376  n.  c. 

(e)  Ante  p.  366.  (/)  Ante  p.  377.  (g)  Ant©  p.  366. 

(h)  Jarm.  Byth.  Conv.  by  Sweet,  3  ed.  toL  6,  p.  108. 

(i)  The  very  general  practice  now  is  to  adopt  the  forms  given  by  U^ 
statute,  and  in  ordinary  cases  to  fill  up  a  printea  form  of  mortgage.  TUi 
is  found  to  save  both  time  and  expense,  especially  now  that  all  mortMH 
have  to  be  prepared  in  dnplieatei  and  registered  in  foil.  Where  ■■ 
parties  desire  to  adopt  a  printed  short  form  mider  theact,  the  piactiet  tl 
the  author  is  to  add  a  short  proviso,  that  in  case  de&ult  be  made  in  fif- 
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dause  17.  The  inconsistency  as  to  right  to  possession  be-  ci.  17,  as  to 
tween  this  section  and  sections  7  and  14  has  been^  before  Po»^ion 
Uluded  to  (a).  It  would  seem  that  this  section  is  not  open  to  with  oUuaes 
the  objection  of  being  invalid  for  the  purpose  intended  ;  viz.,  ^  *  ^*- 
to  operate  as  a  redemise  to  the  mortgagor;  or  of  0}>erating 
farther  than  as  creating  tenancy  at  will.  The  nature  of  this 
objection  has  been  fully  explained  (b)  :  it  suffices  here  to 
say  that  the  argument  in  favor  o^  the  objection  would  be, 
ihat,  as  the  right  of  possession  and  demise  to  the  mortgagor 
8  till  default  in  payment  of  principal,  or  interest,  or  in  ob- 
trving  coverixinta,  the  demise  is  void  for  uncertainty  as  to 
he  term  of  its  duration.  It  is  apprehended  however,  that 
hough  such  objection  would  hold  good  if  the  right  of  pos- 
esedon  were  given  only  till  default  in  observing  covenants, 
jid  the  covenants  or  any  of  them  were  uncertain  in  their 
lature  as  to  the  time  of  their  performance  or  of  breach, 
itiU,  as  in  this  section,  a  certain  day  is  named  for  payment 
>f  principal,  it  will  operate  as  a  valid  demise  and  creation 
)f  a  term  till  that  day,  subject  to  be  defeated  in  the  mean- 
ame  on  non-observance  of  covenants  or  non-payment  of 
interest  (c). 

29  VIC,  OH.  27. 

A.N  Act  to  amend  the  Act  respecting  Short  Forms  of 

Mortgages  in  Upper  Canada. 

[Assented  to  18th  September,  1805] 

Her  Majesty,   by   and  with  the  advice  and  consent  of  the 

Legislative  Council  and  Assembly  of  Canada,  enacts  as  follows  : 

1.  The  form  of  words  numbered  six  in  column  number  one  of  Sohedale  2  of 

bhe  second  schedule  of  the  Act,  passed  at  the  Session  of  the  Par-  -^^^  ^7, 28,  V. 
^ c.olamendeu. 

ment  of  either  principal  or  interest  for  — —  months  after  the  same  is  paj- 
tble,  the  power  of  sale  may  be  acted  ou  without  any  notice,  and  that  any 
contract  of  sale  may  be  varied  or  rescinded,  and  the  mort^a^ee,  &c.,  may 
>uy  in  and  resell  witnoat  being  responsible  forany  loss  or  denciency  on  re- 
laie.  To  this  may  be  added,  if  thought  proper,  the  clause  before  referred 
;o  relieving  the  purchaser  from  seeing  that  the  events  have  happened  on 
irhich  a  sale  may  be  had,  and  as  to  regularity  of  the  sale. 

(a)  Ante  p.  420.  (h)  Ante  p.  389. 

(c)  Ante  p.  .389;  and  Royal  Cahadian  Bank  v.  Kelly,  19  C.  P.  U.  C. 
196,  ante  p.  383. 
54 
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• 

liament  of  Canada,  held  in  the  twenty-sevenUi  and  tweotj-eightl^ 
years  oi  Her  Majenty's  Keign,  chapter  thirtj-one,  lutitoled- :  Am 
Act  respecting  Short  Forms  of  Mortgages  in  Upper  Canada^  i^ 
hereby  amended,  by  substituting  the  word  "  Mortgagee  "  for  th  ^ 
word  **  Grantee  "  therein. 

Farther  ^'  ^^^  form  of  words  numbered  fourteen  in  column  numb^ 

amoDdment  of  two  of  the  second  schedule  of  the  English  version  of  the  said  A.^ 
Schedule.        ^  hereby  amended  by  striking  out  the  word  "  or  "  after  the  wa:^ 

''assigns''  in  the  twenty-third  line  of  such  form  of  words,  a^^ 

substituting  therefor  the  word  "  of. " 

Farther  3*  ^^^  ^oi^'iQ  ^^  words  numbered  fifteen  in  column  number  one 

ameDdmeDt  of  of  the  second  schedule  of  the  said  Act,   is  hereby  amended,  Ij 
Sohedale.        substituting  the  word   ''mortgagee"  for  the  word  '* mortgagor" 
therein. 


^♦♦*- 
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MEMORIALS  AS  EVIDENCE,  (a) 


1  subject  is  treated  of,  1st,  as  to  the  search  requisite  to 
secondary  evidence ;  2nd,  how  far  a  memorial  execu- 
''  a  grantor  is  evidence  of  the  matters  therein  stated ; 
ow  far  it  is  evidence  if  executed  by  a  grantee;  4th, 
stinction  between  the  evidence  furnished  by  a  memo- 
i  ejectment,  and  as  between  a  vendor  and  purchaser, 
ler  the  act  for  quieting  titles ;  and  5th,  as  to  proof  of 
bion. 

It  frequently  happens  that  secondary  evidence  of  a  as  to  aearoh. 
ig  document  or  title  deed  is  rejected  in  consequence 
I  insufficiency  of  the  search  for  the  original, 
ties  who  search  for  a  missing  conveyance  with  a  view  Omier  of  fint 
in  secondary  evidence  should  bear  in  mind  that  the  ho'id^  entUle?" 
I  entitled  to  the  first  immediate  estate  of  freehold  is  to  the  oastod j 
rson  entitled  to  retain  the  custody  of  the  title  deeds  ^  awinst 
inst  those  entitled  to  ulterior  estates  in  remainder  or  those  in 
ion ;  and  that  the  deeds  are  presumed  to  follow  the  f^. ,  ^^  / 
nd  to  go  into  the  custody  of  those  entitled  (6).   When  presamed  to 
tid  descends  to  real  representatives,  they,  and  not  the  of  thoSe'enU^ 
lal  representatives,  are  entitled  to  the  deeds,  though  tied  to  them, 
•eater  certainty  a  search  with  the  latter  would  be 
ble,  especially  in  the  case  of  a  missing  mortgage.  The  How  pre- 
option that  the  deeds  follow  the  title  and  go  to  him  J"™™^, 
»d  may  be  destroyed ;  as  for  instance,  by  the  fact  that  Sale  by  owner 
overed  other  lands  retained  by  the  vendor  (c) ;  or  that  ®'  P**** 

[lie  importance  of  this  subject  has  induced  the  author  to  add  this 
,  whicn  in  January,  1868,  he  published  in  the  Upper  Canada  Law 

• 

Moriarty  v.  Grey,  12  Ir.  C.  L.  Rep..  141,  per  O^Brien.  J.j  Sug. 
p,  ch.  11,  s.  4;  see  also  Marvin  y.  Hales,  6  U.  C.  C.  P.  211,  post; 

Sag.  ch.  11,  sec.  4,  cl.  23,  as  to  the  right  to  the  deeds  of  the 

or  releasee  to  uses. 

Tea  y.  Field,  2  T.  R.  708. 
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some  prior  owner  oii  couveyance  by  him  of  a  portion  gave 
CoTenant  to    a  covenant  to  produce.      Where  a  vendor  on  sale  of  a  pait 
fmer  owner  ^^  ^^^  lands  retains  the  deeds  and  gives  a  covenant  to  pro- 
duce, it  does  not  follow  that  on  conveyance  of  the  residue, 
the  title  deeds  remain  with  him  to  answer  his  covenant  to 
produce ;  on  the  contrary,  it  would  seem  that  in  the  absence 
of  stipulation,  the  vendee  of  the  residue  will  be  entitled  to 
the  deeds  even  against  the  prior  vendee,  and  be  bound  by 
the  covenant  to  produce  as  running  with  the  lands  (a).   A 
learned  Judge  whose  position  before  his  elevation  to  the 
Bench  was  such  as  to  have  given  him  great  practical  experi- 
ence, has  expressed  his  recollection  of  the  practice,  howevw, 
as  follows;  "I  think  it  used  to  be  the  practice,  when  the 
owner  of  a  lot  of  land  sold  half  of  it,  to  retain  the  conveyance 
to  himself;  and  in  the  event  of  his  selling  the  other  half,  to 
give  that  conveyance  to  the  purchaser  of  the  second  half  (tj." 
This  diet u  771  had  no  reference  to  the  vendor  having  on  the 
first  sale  given  a  covenant  to  produce,  and  was  by  way 
of  suggestion  to  the  parties  as  to  fiirther  search  for  a 
missing  conveyance,  of  which  no  evidence  other  than  a 
memorial  signed  by   the   grantee    was   given.     On  sale 
of  part  of  the  estate  in  lots  without  any  stipulation  as  to  the 
deeds,  the  holder  of  the  portion  of  the  highest  value  is  en- 
titled to  the  custody,  whether  seller  or  purchaser,  giving 
Joint  owners,  the  Other  a  covenant  to  produce  (c).     Of  joint  owners,  or 
to*tit*rdecd8  *'^'^^^*'S  i"  common,  coparceners  and  joint  tenants,  whicji- 
ever  of  them  obtains  possession  of  the  deeds  is  entitled  to 
retain  them,  and  the  presumption  would  be  that  they  would 
go  to  the  grantee  or  heir  at  law  of  the  possessor,  except  in 
the  case  of  joint  tenants,  whose  heir  at  law  would  not  b« 
entitled. 
Search  by  the      Where  the  instrument,  if  subsisting,  should  be  in  posses- 
cause  among   ^^^^  of  the  party  himself  to  the  cause,  who  desires  to  giv« 
his  own  pa-     secondary  evidence,  the  proper  course  is  that  he  should  seaidi 

pers.  how 


(a)  Ante,  p.  422,  n.  a. 

(6)  Wiahartv.  Cook,  15  Grant,  237. 

(c)  Sagden  Vendors,  ch«  1],  a.  4,  d.  4. 
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with  a  witness,  and  that  the  search  should  be  ''so  conducted 
and  in  such  places  as  to  afford  a  reasonable  ground  for 
concluding  that  it  was  made  bona  fide,  both  as  regards  the 
witness  and  as  regards  the  party,  by  giving  and  using  all 
possible  facilities  for  making  it  effectual/'  If  he  should 
himself  have  searched  accompanied  by  a  witness,  but  the 
witness  should  have  made  no  search,  and  have  accepted 
the  statement  of  loss  of  such  party  as  true,  the  search 
will  not  be  sufficient  (a). 

It  may  sometimes  be  that  as  against  a  person  claiming  Notice  to  pro- 
the  freehold  mere  notice  to  him  to  produce  may  suffice,  "®*' 
without  evidence  of  search,  on  the  presumption  above  re- 
ferred to,  that  the  deeds  follow  the  title  and  are  in  the  pos- 
session of  the  party  to  whom  notice  is  given  (b) ;  for  search 
would  be  useless  with  prior  owners  when  the  law  would 
presume  the  title  deeds  were  not  with  them,  but  passed  from 
each  prior  owner  to  his  grantee.  That  notice  to  produce 
alone  should  suffice,  there  must  be  nothing  to  destroy 
the  presumption  that  the  deed  followed  the  title,  as,  for 
instance,  a  covenant  to  produce  given  by  a  prior  owner. 

On  a  question  of  sufficiency  of  search,  and  proof  of  loss  to  What  is  suffi- 
let  in  secondary  evidence,  Richards,  C.  J.,  in  a  recent  case  (c)  ^^^  ***'*  ' 
expressed  himself  as  follows  :  "  In  Reg.  v.  The  Inhabitants 
of  Kenilworth  {d).  Lord  Denman,  in  reference  to  a  general 
rule  established  as  to  what  is  established  as  to  what  is  a 
sufficient  search  to  let  in  secondary  evidence  said,  *  I  think 
that  no  general  rule  exists.  The  question  in  every  case  is 
whether  there  has  been  evidence  enough  to  satisfy  the 
Court  before  which  the  trial  is  had  that,  to  use  the  words 
of  Baily,  J.,  in  Rex.  v.  Denis,  '  A  bona  fide  and  diligent 


(a)  Bratt  v.  Lee,  7  U.  C.  C.  P.  280, 

(h)  See  Marvin  v.  Curtis,  6  U.  C.  C.  P.  212. 

(c)  Russell  y.  Fraser,  15  U.  C.  C.  P.  380.  See  also  as  to  search,  Ads- 
ley  V.  Breo,  14  U.  C.  C.  P.  871 ;  Gatiercole  v.  Miall,  16  M.  &  W.  319  j 
Doe  d.  Pad  wick  y.  Wittcomb,  6  Ex.  601 ;  4  H.  L.  Ca.  425,  S.  C. ;  Tay- 
lor on  Evidence,  p.  423,  5th  ed. ;  Smith  v.  Nevilles,  18  U.  C.  Q.  B.  473 ; 
Best  on  Evidence,  4  ed.  606 ;  Martin  v.  Hales.  6  U.  C.  C.  P.  203 ;  Marvin 
V.  Curtis,  id.  212;  Bratt  v.  Lee,  sapra,  7  U.  0.  C  P.  280. 

{d)  7  Q.  B.  642. 
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What  is  Buffi-  search  was  made  for  the  instrument  where  it  was  Ukely  to 
cient  search.  ]^  found.  But  this  is  a  question  much  fitter  for  the  Court 
which  tries  than  for  us.  They  have  to  determine  whether 
the  evidence  is  satisfactory,  whether  the  search  has  heen 
bona  fide,  whether  there  has  been  due  diligence,  and  so  on. 
It  is  a  mere  waste  of  time  on  our  part  to  listen  to  special 
pleading  on  the  subject.  To  what  employment  shall  we  be 
devoted,  ^if  such  matters  are  brought  before  us  as  matters 
of  law  ?  The  Court  below  must  exercise  their  own  judg- 
ment as  to  the  reasonableness  of  the  search,  taking  into 
consideration  the  nature  of  the  instrument,  the  time  elapsed 
and  numerous  other  circumstances,  which  must  vary  with 
every  case.*' 

"  As  to  the  diligence  in  the  search  necessary  to  let  in 
secondary  evidence,  the  following  quotation  from  Taylor  on 
Evidence  seems  to  lay  down  the  proper  principles  to  be  acted 
on  by  the  Courts :  '  What  degree  of  diligence  is  necessar)' 
in  the  search  cannot  easily  be  defined,  as  each  case  must 
depend  on  its  own  peculiar  circumstances ;  but  the  party  is 
generally  expected  to  shew  that  he  has  in  good  faith  ex- 
hausted in  a  reasonable  degree  all  the  sources  of  informa- 
tion and  means  of  discovery  which  the  nature  of  the  case 
would  naturally  suggest,  and  which  were  accessible  to  him. 
As  the  object  of  the  proof  is  merely  to  establish  a  reasonable 
presumption  of  the  loss  of  the  instrument,  and  as  this  is 
a  preliminary  enquiry  addressed  to  the  discretion  of  the 
judge,  the  party  offering  secondary  evidence  need  not  on 
ordinary  occasions  have  made  a  search  for  the  original  do- 
cument as  for  stolen  goods,  nor  be  in  a  position  to  negative 
every  possibility  of  its  having  been  kept  back.'  " 

In  a  recent  case  (a)  the  following  remarks  were  made  :— 
"  I  think  the  only  question  is,  if  sufficient  search  has 
been  made  for  the  original.  Now  to  determine  this  it  must 
be  shewn  that  search  has  been  made  where  the  instrument 
would  most  probably  be.  It  is  for  the  presiding  Judge  to 
decide  whether  reasonable   evidence  has  been  given  to 


(a)  Beg.  v.  Hinckley;  8  Law  Times,  N.  S.  270. 
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satisfy  his  knind  that  the  document  has  been  lost.  But  it 
is  also  a  mixed  question  of  law  and  fact  which  the  Court 
can  subsequently  review." 

2nd.  When  sufficient  evidence  has  been  given  of  destruc-  Memorials  m 
tion  of  the  original  document,  or  of  search  and  loss  to  let  in  ®^*  *°^' 
secondary  evidence  (a),  memorials  afford,  in  cases  of  con- 
veyance, a  frequent  means  of  furnishing  such  evidence,  and 
are  admissible  or  not,  and  if  admitted,  have  a  probative 
effect  according  to  the  circumstances. 

When  the  plaintiff  sought  to  make  the  defendant  liable  as  Mem.  signed 
assignee  of  a  term  on  the  covenants  contained  in  a  lease,  not^per°w  eri- 
and  gave  notice  to  produce  the  assignment,  and  then  evi-  dence  against 
dence   by  a  memorial  signed  by  the  assignor,  and  further  ^*°  *' 
evidence  that  the  defendant  had  taken  proceedings  in  Chan- 
cery as  assignee,  the  Court  held  that  the  memorial  alone  was 
not  sufficient,  but  that  coupled  with  the  other  facts  of  the 
case  there  was  sufficient  evidence  to  go  to  a  jury  (6). 

Sir  J.  B.  Robinson,  C.  J.,  in  an' ejectment  suit  (c)  wherein  nor  against 
the  plaintiff  sought  to  give  in  evidence  a  memorial  signed  «^f»"»g«" 
by  a  ffrantor,  under  whom  he  claimed,  but  with  whom  the  counting  for 
defendant  who  shewed  no  title  was  not  in  privity,  after  ®"8"**^ 
stating  that  there  was  not  sufficient  evidence  of  search  to 
dispense  with  production  of  the  original  deeds,  thus  ex- 
presses himself: 

"  I  have  sometimes  thought  that  such  evidence  as  was 
offered  in  this  case  might  without  danger  be  admitted  to 
prove  the  fact  of  the  conveyance  being  made  which  is  reci- 
ted in  the  memorial,  especially  as  against  a  defendant  who 
has  no  title  in  himself;  but  the  Legislature  has  not  thought 
proper  to  make  such  evidence  admissible  without  account- 
ing for  non-production  of  the  deed,  as  is  done  with  respect 
to  bargains  and  sales  enrolled  under  Stat.  10  Anne,  ch.  18, 
8.  3." 

(a)  As  to  memorials  as  primary  evidence,  see  1  Tayl.  Ev.  405, 4th  ed. ; 
White  V.  Pike,  Coo.  &  Al.  70,  per  Bushe,  C.J.  -,  Cathrow  v.  Eade,  4  DeGex 
k  Sm.  627,  per  Knight  Bruce,  V.C. ;  Marvin  v.  Hales,  6  0.  P.  U.  0.  211, 
per  Draper,  C.  J. 

(ft)  Jones  y.  Todd,  22  U.  C.  Q.  B.  63. 

(c)  Smith  V.  Nevilles,  18  U.  C.  Q.  B.  473. 
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Memorial  Where  the  non-production  of  the  original  instnim^it  was 

gmtor  who    satisfactorily  accounted  for,  a  memorial  signed  by  a  jrrantor 
had  bat  pos-  ^j^q  ^^g  uq^  shewn  to  have  had  more  than  mere  construc- 

86*81011  ID  law 

held  good  se-  tive  possession  by  force  of  the  conveyance  to  him,  has  been 
condary  eiri-    jj^j^j  ^  y^  evidence  not  merely  ai2:ainst  the  cn^antor  and  all 

dence  againet  •'  ^  ^ 

straogers.       claiming  under  or  in  privity  with  him,  but  also  against 
third  persons  not  appearing  to  have  any  title  whatever 
except  a  bare  possession  of  insufficient  duration  to  confer  a 
title,  as  being  a  statement  and  act  by  the  party  in  posses-  - 
sion  against  his  own   interest  as  reputed  owner  of  tb^ 
land  (a).     This  case  is  important  as  shewing  that  the  me~-^ 

morial  is  evidence  even  though  the  grantor  executing  i 

never  had  more  than  constructive  possession  (for  the  Ian 
were  wild  lands,  and  no  evidence  was  given  as  to  posse 
sion) ;  and  that  under  such  circumstances  it  is  eviden 
even  against  one  not  proven  to  claim  in  privity  with  t^^ 
Memorial  by  grantor.     In  a  case  in  equity  ( b)  between  vendor  and  pui*- 
fctua?  powes^  chaser  on  objections  that  an  original  deed  which  appareat/^ 
siou,  and  long  could  only  operate  by  way  of  bargain  and  sale  was  not 
deMbe  ailog-  forthcoming,  and  that  the  memorial  signed  by  the  grantor 
ed  deed,  the    did  not  shew  any  valuable  consideration  to  raise  the  use, 
value  given,    the  Court  (adjudicating  both  on  the  law  and  the  fiicts)  ad- 
mitted the  memorial,  and  from  the  fact  of  possession  having 
gone  with  the  alleged  deed  for  sixty  years  inferred  thefiurt 
of  sufficiency  of  consideration.      There  seems  moreover  to 
have  been  no  objection  on  the  grounds  hereafter  alluded  to, 
viz.,  that  the  conveyance  might  have  been  for  life  only,  or 
with  a  shifting  use,  or  in  trust      It  is  to  be  observed  that 
here,  as  in  Russell  v.  Fraser,  the  alleged  grantor  was  not 
shewn  to  have  had  more  than  constructive  possession. 

The  weight  of  authority  is  in  favor  of  taking  a  memorial 
executed  by  a  grantor  in  possession,  actual  or  constructive, 
and  against  his  interest,  as  good  secondary  evidence,  even 
against  strangers,  without  corroborative  e\4dence. 


persons  Don  d.  Loscombe  y.  CUflTord,  2  C.  &  K.  452 ;  HajbaU  t.  Shep 
herd,  25  U.  C.  Q.  B.  536.  As  to  constnictive  and  actual  PMwina,  m 
p.  120,  n.  a.  (6)  Thompson  t.  SCllikiii,  9  Gfast,  259. 
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If  the  memorial,  without  referring  to  an  antecedent 
instrument,  simply  shewed  a  bargain  and  sale  of  the  lands 
made  on  a  certain  day,  between  certain  parties,  for  money 
paid,  the  party  tendering  it  might  perhaps  as  a  last  resource 
contend  that  the  memorial  itself  was  a  good  conveyance  by 
way  of  bargain  and  sale,  as  being  per  ae  sufficient  to  satisfy 
the  Common  Law  and  Statute  of  Frauds.  Formerly  a 
mere  bargain  or  sale  for  money  raised  a  use,  and  the  bar. 
gainor  held  for  the  use  of  the  bargainee ;  the  Statute  of 
Uses  executed  this  use,  and  gave  the  legal  estate  bargained 
for  to  the  bargainee.  The  Statute  of  Frauds  required  writ- 
ing and  the  signature  of  the  party  creating  the  estate ; 
though  perhaps  a  seal  only  might  suffice  (a).  The  Statute 
of  Enrolments,  it  is  true,  required  that  a  bargain  and  sale  of 
A  freehold  should  be  by  deed  indented  and  enrolled ;  but 
neither  enrolment,  nor  registry  to  supply  enrolment,  are 
required  here  (6),  and  a  deed  poll  suffices  (c). 

3.  Many  of  the  principles  whereon  a  memorial  signed  by  Memorial 
a  grantor  is  admissible  as  evidence  of  a  conveyance  by  him,  ^ron/M,  ^ 
do  not  apply  where  it  is  executed  by  a  grantee.     In  the  bu  been  held 
latter  case  it  is  a*  statement,  not  against,  but  in  support  of  •^^***°®* 
interest,  and  by  a  person  not  then  in  possession.     Still  such  under  eeruin 
a  memorial,  if  coupled  with  other  facts  confirmatory  of  the  jl^n  "gldwr 
instrument  set  out  in  it,  is  admissible  as  parcel  of  the  evi-  straDgen,  bat 
dence  towards  proof  »^w  "^''^ 

A  memorial  executed  by  a  grarUee  through  whom  a  per- 
son claims,  coupled  with  possession  taken  under  the  instru- 
ment to  which  it  relates,  and  enjoyed  for  a  length  of  time 
in  a  mode  such  as  to  preclude  the  probability  of  the  vastru- 
ment  beirig  oihtr  than  aa  set  forth  by  the  memorial  is  good 
evidence,  even  against  strangers,  especially  if  accompanied 
by  other  corroborative  fitcts ;  but  the  mere  memorial  with- 
out more  would  be  evidence  only  against  those  claiming 
under  or  in  privity  with  the  grantee. 


(a)  Ante,  p.  60.  {h)  Auus,  p.  91 

(cj.Ante,  p.  91. 
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Memorial  On  this  head  a  recent  case  (a)  affords  most  useful  ixdot- 

gmtee  QDftc-  niation.  The  plaintiff  in  ejectment  claimed  under  a  deed 
oompanied  by  from  one  Arnold  to  one  Gough,  which  he  did  not  produce, 
taken  under  and  of  which  he  offered  as  secondary  evidence  a  memorial 
*^d^*t**Sh*^'  produced  from  the  Registry  Office,  executed  by  Gough,  the 
wise  oorrobo-  alleged  grantee,  with  an  affida^^t  of  execution  of  the  origi- 
ctint .'  '°'~^"  ^^  ^^^  ^y  Arnold  endorsed.  The  following  is  the  judg- 
ment of  the  Court,  delivered  by  Hagarty,  J.  : 

"  No  possession  appeared  to  have  heen  taken  imder  the 
alleged  conveyance,  and  the  title  is  now  for  the  first  time 
afler  a  lapse  of  53  years,  sought  to  be  established  to  a  valu- 
able property  on  this  evidence. 

The  plaintiff's  proposition  may  be  thus  stated,  that  on  § 
witness  proving  that  he  saw  a  deed  apparently  answering 
'  the  description  contained  in  the  memorial,  and  its  loss  with- 
out further  proof  of  hand-writing  or  genuineness,  a  memo- 
rial in  the  county  registry  executed  by  the  grantee  only, 
and  proved  by  an  affidavit  endorsed  of  a  witness  who  swore 
that  he  saw  the  conveyance  duly  signed  by  the  grantor  is, 
in  the  absence  of  any  act  done  or  possession  taken,  good 
secondary  evidence  of  the  original  conv^ance,  and  that  a 
couii;  and  jury  should  be  reasonably  satisfied  of  the  fiict  of 
such  a  deed  having  been  duly  executed,  and  that  the  estate 
duly  passed  thereunder.  The  proposition  is  startling,  and 
can  hardly  be  a<.lopte(l  except  on  the  sui'est  basis  of  reason 
and  authority. 

The  first  case  I  would  refer  to  is  (b)  appealed  from  the 
Irish  Cliancery  to  the  Lords,  1825. 

In  I81G  a  bill  was  filed  setting  up  a  marriage  settle- 
liient  executed  in  1760,  of  which  a  memorial  was  regis- 
tered in  1763.  James  Scully  was  alleged  to  have 
thereby  covenanted  with  Lyons,  father  of  the  plaintiff 
to  settle  on  her  (his  intended  wife)  either  by  deed  in 
his  lifetime  or  by  will,  one-third  of  his  estate.  The 
memorial  was  only  executed  by  Lyons  the  tnutoft 
No  deed  was  executed  in  grantor's  lifetime.      He  died 

(a)  Gough  V.  McBride,  10  U.  C.  C.  P.  166. 
(6)  Scully  V.  Scully,  10  IrishEq.  Bep.  557. 
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in   1816,  and  by  his   will  left  a  large  aimuity  to  plain- 
tiff 'in  fuU  satisfaction  of  her  claims  on  his  property  under 
her  marriage  articles  or  otherwise/     She  filed  a  bill  asking 
to  have  her  one-third  under  the  articles.     The  defendant 
induced  her  to  sign  a  memorandum  on  the  will  agreeing  to 
confirm  and  abide  by  it.     She  cluu-ged  that  one  Mahon,  who 
took  largely  \mder  the  will,  and  was  residuary  devisee,  had 
posseBsion  of  the  articles  or  knew  where  they  were,  and 
evidence  was  given  to  ))rove  search,  and  that  Mahon  had 
dedaxed  he  hiad  either  burned  or  thiH)wn  them  away.     The 
defendant  admitted  that  they  knew  she  claimed  some  right 
to  testator's  property  in  his  life-time,  but  that  she  had 
solemnly  assured  him  that  she  would  waive  all  her  rights 
and  abide  by  his  will  on  receiving  the  annuity  of  £1,0(M), 
and  testator  on  the  faith  thereof  made  his  will.   ' 

Lord  Chancellor  Mannei-s  decreed  in  her  favor,  and  con- 
sidered the  articles  pi-oved.  In  the  Lords  the  case  is  argued 
at  great  length  by  Mr.  Sudgen  autl  Sii*  C.  Wetherall.  Lord 
Eldon  says :  *  The  question  in  every  case  of  this  sort  is 
whether  all  the  testimony  taken  together  offered  as  second- 
ary evidence,  is  or  is  not  sufficient  to  enable  you  to  say 
that  as  you  have  not  the  writing  itself  you  will  act  upon 
it  Bs  if  you  had  it  before  you,  and  with  an  absolute  cer- 
tainty of  what  these  articles  contained.  It  is  strongly  the 
inclination  of  my  opinion  that  this  memorial  does  contain 
what  were  the  articles  of  agreement  between  the  parties.' 
Again  he  says  :  *  There  is  not  a  single  witness  who  speaks 
to  conversations  between  plaintiff*  and  testator,  who  does 
not  characterize  him  as  proposing  to  her  a  choice  of  what 
was  in  the  will  or  a  one-third  of  the  property  as  stated  in 
^e  articles.' 

The  defendant's  counsel  admitted  in  argument,  '  that  the 
husband  executed  an  article  I  cannot  deny,  for  I  cannot 
deny  what  the  will  says.'     The  decree  was  affirmed. 

In  1837,  the  case  of  Peyton  v.  McDermott  (a)  was  deci- 
ded by  Lord  Chancellor  Plunkett.  It  was  attempted  to  sot 
up  marriage  articles  executed  in  1765.     The  Chancellor 

\^a)  1  Droryand  Walsh,  1U8. 
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says :  / 1  find  possession  going  along  with  these  articles. 
Again,  I  have  strong  evidence  under  the  will  of  H.  O'Rorke 
(the  settlor),  of  the  existence  of  these  articles,  as  by  a 
reference  to  them,  the  otherwise  apparent  obscurity  and 
confusion  in  that  will  and  its  limitations  are  exjdained 
and  rendered  plain.'  This  was  a  very  peculiar  case  in  its 
facts. 

The  case  of  Biggs  v.  Sadlier,  decided  in  Ireland  in  1847 
(a),  enters  very  fully  into  the  law  on  this  head.     It  came 
before  the  House  of  Lords  in  1853  (b).    A  memorial  signed 
only  by  grantee  Was  recorded  in  1746.     For  one  hundred 
years  possession  had  gone  in  accordance  with  the  &cts  it 
recited.     The  question  was  whether  the  original  lease,  of 
which  it  professed  to  be  a  memorial,  contained  a  clause 
for  perpetual  renewal  on  the  dropping  of  lives.    Maoj 
renewals  had  been  made  under  it  from  time  to  time.    Fio- 
ceedings  had  been  taken  to  enforce  a  renewal  in  1799,  and 
a  renewal  obtained. 

Lord  St  Leonards  says:  '  It  has  been  made  a  great  ques- 
tion in  reference  to  the  memorial,  which  is  signed  only  by 
the  party  who  takes  the  interest,  whether  that  of  itself  by 
its  own  force  shall  be  considered  as  binding  the  estate  of 
the  grantor?  That  is  a  totally  different  question  from  that 
which  is  now  before  your  lordships,  because  here  the  quesr 
tion  is,  whether  or  not  the  memorial  can  be  considered  as 
secondary  evidence  of  the  contents  of  the  instrument  (rf* 
1746,  and  considering  the  length  and  nature  of  the  deeds 
by  which  it  has  been  recognized,  and -considering  the  statate 
itself  under  which  that  memorial  was  enrolled,  and  the 
proof  which  accompi^es  that  memorial,  and  bearing  in 
mind  too  that  of  course  every  memorial  is  signed  by  the 
person  who  takes  the  interest,  because  it  is  he,  and  not  the 
grantor,  who  wants  the  protection  of  the  register,  I  certainly 
am  of  opinion,  and  I  think  the  authorities  will  notimpeadi 
that  opinion,  that  this  memorial  is  good  secondai^^  evid^ 
of  the  contents  of  the  deed  of  1746,  it  being  proved  upon 
search,  that  the  deed  has  actually  been  lost.' 

(a)  10  Irish  £q.  Reports,  622.  (6)  4  H.  L.  435. 
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After  noticing  the  formal  proof  required  by  the  Registry 
Act,  he  continues ;  '  Then  the  question  is,  the  deed  being 
lost  and  the  possession  having  gone  for  a  century,  according 
to  that  deed,  whether  or  not  that  memorial  is  secondary 
evidence  of  its  contents.  I  confess  I  should  be  ashamed  of 
the  law  of  England  if  such  evidence  as  that  could  not  be 
received  from  necessity  as  secondary  evidence/ 

In  Doe  d,  Loscombe  v.  Clifford  (a),  Alderson,  B.,  rejected 
the  memorial  as  any  secondary  evidence.  He  says  '  The 
memorial  is  only  evidence  against  the  persons  who  register. 
I  think  that  if  there  is  no  clause  in  the  act  of  parliament, 
making  the  memorial  evidence,  it  is  only  evidence  against 
the  persons  registering,  and  those  who  claim  under  them.' 
See  also  WoUaston  v.  HoikewUl  (6). 

In  Buller  N.  P.  h  254,  it  is  said,  *  When  possession  has 
gone  along  with  a  deed  for  many  years,  (the  original  being 
lost  or  destroyed,)  an  old  copy  or  abstract  may  be  given  in 
evidence  without  being  proved  to  be  true,  because  in  such 
a  case  it  may  be  impossible  to  give  better  evidence.' 

Lord  Kedesdale  says,  in  BtdUn  v.  Michel  (c),  'When  a 
record  is  lost  from  accidental  injuries,  an  inference  is  al- 
ways drawn  from  the  secondary  evidence  of  other  circum- 
stances, fix>m  which  a  jury  is  called  upon  to  presume  that  of 
which  no  direct  evidence  can  be  shewn.' 

In  Taylor  on  Evidence,  Sec.  389,  it  is  said :  '  On  one 
or  two  occasions  the  memorial  or  even  an  examined  copy 
of  the  registry  has  been  received  as  secondary  evidence  of 
the  contents  of  an  indenture,  not  only  as  against  parties  to 
the  deed  who  have  had  no  part  in  registering  it,  but  also 
as  against  third  persons ;  but  in  all  these  cases  the  evidence 
has  been  admitted  under  special  circumstances,  as  for 
instance  where  parties  have  been  acting  for  a  long  period 
in  obedience  to  the  provisions  of  the  supposed  instrument 
or  where  the  deed  has  been  recited  or  referred  to  in  other 
documents  admissible  in  the  cause.' 

I  am  not  aware  that  our  Canadian  courts  have  pro- 
nounced any  opinion  supporting  the  plaintiff's  proposition, 

(a)  2  C.  &  K.  452.  (6)  3  M.  &  G.  297,  ^(c)  4  Dow  326. 
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or  at  all  at  variance  from  the  rule  to  be  deduced  firom  tlie 
authorities  above  referred  to. 

The  solitary  fact  that  fifty  years  ago  a  memorial  appean 
duly  registered  by  Gough,  the  grantee,  apparently  proved 
by  a  witness  as  referring  to  a  deed,  which  he  swears  heaaw 
executed  by  the  grantor,  shews  to  us  that  Oough  then 
apparently  asserted  title  to  these  premises.    The  land  is  not 
in  any  remote  situation,  but  in  York  township,  close  to  the 
capital  of  Upper  Canada.     Had  the  evidence  shewn  that 
possession  was  taken  within  any  reasonable  time  alter,  and 
that  Gough  and  his  descendants  acted  as  the  owners  of 
land  in  apparent  accordance  with  the  title  asserted  in  the 
Registry  Office,  and  to  the  knowledge  of  the  grantor,  who 
allowed  long  years  to  elapse  without  objection,  the  strong 
presumption  might  be  raised  that  the   title  was  as  the 
memorial  asserts.    The  conclusion  drawn  by  Pigot,  C.  B., 
in  ScvUy  v.  Scully,  would  be  applicable :   *  I  think  the 
inference  is  so  cogent  as  to  be  almost  irresistible  that  the 
possession  of  the  land  was  influenced  by  a  contract  corres- 
ponding in  import  with  that  contained  in  the  articles  of 
which  the  document  purports  to  be  a  memorial* 

But  when  we  find  the  Gough  family  abstaining  for  half 
a  century  from  doing  any  act  to  gain  possession  of  valuable 
land,  and  late  in  1859,  for  the  first  time,  bringing  ejectment 
on  a  title  said  to  be  acquired  in  1807,  the  inference  to  my 
mind  at  least  'is  so  cogent  as  to  be  almost  irresistible/ 
that  the  claim  is  utterly  lacking  in  all  those  evidences  of 
good  faith,  and  substantial  right  required  by  courts  of  jus- 
tice in  the  formal  proof  of  title  to  landed  property. 

A  long  undisturbed  possession  by  the  Goughs  to  the 
knowledge  of  the  alleged  grantors,  who  thus  acquiefioedin 
the  long  enjoyment  of  this  estate  by  another,  naturally 
suggests  the  presumption  that  such  possession  is  of  right 
If  we  found  the  additional  fact  that  the  possessor  affected 
to  be  the  absolute  owner,  as  by  conveying  to  another  in  fee, 
&c.,  &c.,  it  would  heighten  the  presumption. 

Our  minds  are  first  led  to  the  belief  that  there  was  a 
right  for  all  this,  and  then  we  are  led  on  to  infer  from  all 
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the  circumstances  that  the  right  was  as  is  set  forth  in  the 
memorial  publicly  placed  on  record  with  all  statutable  re- 
quirements, as  a  formal  assertion  of  title  by  the  grantee. 
We  thus  are  led  to  believe  that  the  long  undisturbed 
possession  and  acts  of  ownership  were  based  on  this  foun- 
dation of  right 

Such  a  conclusion  strikes  my  mind  as  analogous  to  that 
class  of  cases  in  which  inferences  are  drawn  from  the  silence 
of  persons  who  listen  without  objection  or  dissent  to  the 
assertions  of  title  by  another  derived  from  them,  and  who 
afterwards  permit  such  other  to  obtain  possession, 
and  use  the  property  so  claimed  for  years  without  objec- 
tion. 

In  this  way  the  facts  all  combine  to  make  up  evidence 
directly  affecting  the  alleged  grantor,  and  making  the 
presumption  convincing  that  the  claim  is  as  the  grantee 
asserts. 

My^ opinion  is  that  the  plaintiff  wholly  failed  to  make 
out  any  case  for  a  jury — that  his  evidence  only  proves  that 
his  ancestor  fifty  years  ago  asserted  a  claim  to  this  land  by 
his  own  written  declaration  and  the  oath  of  a  witness  in 
the  registry  office,  that  he  never  pursued  his  alleged  right 
— ^and  that  it  would  he  contrary  to  all  authority,  and  tend- 
ing to  established  a  most  dangerous  precedent  if  such  evi- 
dence be  held  sufficient  to  give  title  to  an  estate. 

I  think  the  non-suit  was  right.  In  the  view  I  have 
taken,  it  is  unnecessary  to  notice  at  length  the  further 
strange  feature  in  the  case,  that  the  Barrett  family  seemed 
to  have  claimed  the  land  for  many  years,  and  that  Mont- 
gomery states  he  received  a  deed  from  young  Barrett, 
purporting  to  be  from  T.  B.  Gough  to  his  mother,  which 
deed  was  not  produced  or  accounted  for." 

The  evidence  (a)  to  support  a  conveyance  from  a  sheriff 
under  execution  to  one  McCrea,  was  as  follows  : — Searches 
for  the  deed,  which  the  Court  held  sufficient ;  proof  of  the 
ji,fa,  against  lands ;  the  receipts  thereon  endorsed  by  sheriff 

,  ^ _  -    — —  * —  -     -^- 

(a)  Fieldi  v.  Livingttone,  17  U.  C.  C.  P.  15. 
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Memorial       6th  December,  1823;  memorandum  attached  thereto  in  the 
gTMtee^held   sl^^^ff's  handwriting  signed  by  him,  "Lot  17,  Con.  1,  Har- 
sufficient,  not-  wich,  sold  at  sheriflTs  sale  11th  December,  1824,  to  William 
errors  in  it°^  McCrea,  for  £125,  sheriflTs  fees  paid  by  William  McCrea ;" 
when  corro-    the  Oazette,  and  publication  therein  dated  9th  December, 
1823,  reciting  a  seizure  of  the  land  by  the  sheriff  and  notice 
of  sale  for  11^  December  then  next ;  a  memorial  signed  by 
the  grantee,  produced  by   the  registrar,  registered  17th 
December,  1820,  purporting  to  be  of  a  conveyance  by  the 
sheriff  dated  16th  December,  1830,  in  consideration  of  £125 
paid  him  by  McCrea,  thereby  he  granted  the  land  to  Mc- 
Crea, and  all  the  interests  of  the  execution  debtor  therein  ; 
it  was  therein  stated  that  the  deed  was  witnessed  by  two 
witnesses,  gentlemen,  residents  of  the  town  of  Sandwich. 
This  memorial  was  signed  by  the  grantee,  in  presence  of 
but  one  witness.     It  was  also  proved  that  the  execution 
debtor  died  in  1824,  and  under  an  ejectment  suit  his  widow 
was  turned  out  of  possession  in  1825  by  the  deputy  sheriff, 
and  possession  given  to  McCrea.     The  material  objections 
on  the  qaestion  of  evidence  were,  that  there  was  no  suffi- 
cient secondary  evidence,  that  the  memorial  signed  by 
one  witness  only  was  void  as  such  under  the  Registry  Act, 
that  it  bore  date  20th  December,  1830,  was  registered  17th 
December,  1830,  and  the  affidavit  of  execution  appeared  to 
have  been  made  22nd  December,  1830. 

The  following  is  part  of  the  language  of  the  Court  on  giv- 
ing judgment : 

"Are  the  facts,  then,  in  the  present  case  consistent,  and 
more  consistent  with  the  fact  of  the  sheriff  having  made  a 
deed  to  McCrea,  the  purchaser,  than  with  the  fiw;t  that  he 
did  not  make  one  ?  The  sheriff  was  commanded  by  pro- 
cess to  sell  the  land.  He  advertised  it  for  sale,  and  received 
£125  from  McCrea,  and,  aa  appears  by  the  sheriff's  memo- 
randum, which  is  good  evidence,  because  it  is  an  entry  in  the 
usual  course  of  business,  and  against  interest,  he  received 
this  money  as  the  price  of  this  particular  lot  which  McCrea 
had  purchased.  It  was  the  sheriff's  duty  also  to  have 
made  a  deed.    Admittedly,  however,  he  did  not  make  it  for 
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several  years  after  the  sale.  A  memorial,  or  a  document 
profesaing  to  be  a  memorial,  was  executed  in  December, 
1830,  by  the  grantee,  of  what  is  alleged  to  have  been  this 
particular  deed,  and  it  was  registered  at  that  time.  Pos- 
session was  not  taken  under  this  supposed  deed  until  about 
eighteen  years  after  the  making  of  it,  and  about  twenty- 
three  years  after  the  actual  sale ;  but  possession  has  been 
held  for  the  last  eighteen  years  under  this  alleged  deed,  and 
the  defendant  now  maintains  his  possession  by  virtue 
of  it." 

The  Court  held  that  there  was  sufficient  evidence  of  the 
conveyance,  but  they  relied  on  the  other  facts  beyond  the 
memorial,  and  it  is  probable  that  if  they  had  been  wanting 
the  evidence  would  not  have  sufficed  (a).  It  is  to  be  re- 
marked that  the  subscribing  witnesses  were  not  called,  nor 
any  reason  given  why  they  were  not. 

There  would  seem  to  be  some  danger  in  allowing  mere  Danger  of  al- 
length  of  possession  and  dealing  with  the  property  to  bei^^Jf  ^*IJ,. 
sufficient  corroborative  evidence  whereon  to  adopt  as  evi-  Bewion.  and 
dence  of  a  conveyance  in  fee  simple  absolute  a  memorial  the  property 
executed  by  a  grantee.    Take  the  case  of  a  conveyance  to  *°^  memorial 
such  grantee  for  life  only;  or  of  a  grant  to  uses  to  the  use  of  gmotee  to  be 
some  person  in  fee,  but  with  a  shiftinc:  use  over :  or  of  a  <J««n>ed  aaffi- 

,    *^ .  ,  ,     ^  oieoteTideiice 

devise  in  fee  with  an  executory  devise  over  on  the  happen-  of  a  conTey- 

ing  of  an  event,  and  a  memorial  thereof  executed  by  the  ^jj^^i^^  '** 

grantee,  referring  to  an  instrument  in  fee  simple  absolute. 

Here,  the  life  tenant,  or  first  taker,  might  have  destroyed 

the  instrument  (to  the  custody  of  which  he  is  entitled)  (6), 

and  have  conveyed  in  fee  simple  absolute,  and  the  property 

have  passed  in  fee  bond  fide  through  various  hands  during 

the  life  of  tenant  for  life,  or  before  the  event  whereon  the 

shifting  use  or  executory  devise  over  is  to  take  effect,  for 

fifty  years  or  more,  and  the  possession  and  dealing  with 

the  property  have  thus  been  consistent  with  right  of  posses- 

sion,  and  with  the  conveyance  in  fee  as  set  out  in  the 

(a)  See  Wishart  y.  Cook,  15  Grant,  237,  a  case  between  vendor  and 
veodee. 

(h)  See  ante,  p.  472. 
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memorial.     The  reversioner,  or  other  person  entitled^  or 
his  heirs,  are  not  supposed  to  enquire  till  their  right  ac- 
crues, and  when  it  does,  they  have  to  contend  against  evi- 
dence offered  of  the  fraudulent  memorial,  and  the  possession 
and  dealing  said  to  be  consistently  with  it.     Again,  those 
entitled  on  the  death  of  the  life  tenant,  or  on   the  event 
happening  whereon  their  right  accrued,  might  have  been 
under  disability.    It  might  be  urged  that  it  may  always 
be  assumed  that  a  &lse  memorial  as  above  suggested  could 
not  be  registered,  on  the  ground  that  the  registrar,  as  a 
public  officer,  would  be  presumed  not  to  register  the  in- 
strument if  incorrect.     It  is  known,  however,  that  practi- 
cally, this  assumption  affords  no  safeguard,  that  as  a  general 
rule  the  registrars  are  quite  incapable  of  placing  a  con- 
struction on  an  obscure  will,  or  on  any  but  the  most  com- 
mon instruments,  and  are  imwilling  to  incur  the  risk  of 
declining  to  register  on  the  ground  of  a  supposed  variance. 
Moreover,  until  recent  Registry  Acts,  it  was  not  necessaty 
to  set  out  in  the  memorial  the  quantity  of  estate,  i  ^.,ibe 
interest,  conveyed,  and  therefore  it  was  held*  that  a  memo- 
rial varying  from  the  original  in  that  respect,  and  90  r^- 
tered,  was  not  defectively  registered  (a).     The  registiars 
therefore   may    not  have    felt  themselves   bound  to  see 
whether  a  memorial  set  out  truly  in  accoixiance  with  tlie 
instrument  matters  which  the'  acts  did  not  require  to  b^ 
set  out ;  or  to  reject  the  memorial  if  they  found  in  auch 
matters  any  variance.     The  evidence  therefore  afforded  by 
the  mere  fact  of  registry  Ls,  it  may  perhaps  be  uiged,  not  so 
strong  in  regard  to  those  all-important  particulars  which 
need  not  have  been  set  forth  as  to  those  which  must 
Mere  length        The  cases  when  examined  hardly  go  the  length  of  shew- 
veemsDot  suf-  ^^g  ^^^^  mere  length  of  possession  though  for  considerable 
ficientlj  cor-    time,  under  an  alleged  grant  in  fee,  coupled  with  a  memorial 
a  memorial     executed  by  the  grantee,  is  sumcient  evidence  against  tnoee 
"^°  tee^^h  t  ^^^  claiming  under  or  in  privity  with  the  grantee.    There 
the  oonTey-     are  either  other  facts  which  lead  to  the  belief  of,  or  are 


ance  was  in 


fee,  (a)  Lessee  McDonell  v.  Murphy,  2  Fox  &  Smith,  304 1»  fio^t> ;  MiOt. 

Hill,  3  H.  L.  Ca.  828 ;  Wyatt  v.  Barwell,  19  Ves.  436. 
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confirmatory  of,  the  instrument;  or,  if  mere  length  of  pos- 
session alone  has  been  considered  sufficient,  it  has  been  in 
cases  other  than  on  a  question  of  whether  the  conveyance 
was  in  fee  simple  absohde  to  the  grantee,  and  where  the 
possession  had  was  quite  incoasistent  with  the  instrument 
being  otherwise  than  as  set  out  in  the  memorial.  It  has 
been  above  pointed  out  tliat  there  may  have  been  posses- 
sion for  fifty  years  or  more  under  a  conveyance  or  will 
alleged  by  the  grantee  or  devisee  to  have  been  in  fee,  which 
possession  was  quite  consistent  with  a  lesser  or  conditional 
estate  only  having  in  fact  passed. 

If  mere  length  of  possession  in  those  claiming  under  the  if  •»  howeter, 
memorial  executed  by  "a  grantee  is  to  be  the  only  circum-  lotliessioD"* 
stance  corroborative  of  the  memorial,  as  evidence  of  a  con-  only  should 
veyance  in  fee  a«  therein  stjited,  the  question  at  once  arises 
what   length  of  possession  is  required.     Considering  the 
cases  above  alluded  to  of  a  life  estate  only  being  in  fact 
granted,  and  of  limitations  by  way  of  shifting  use,  or  by 
executory  devise,  and  of  di.sabilities,  it  may  be  said  that    ' 
the  only  safe  guide  would  be   that  length  of  possession 
which  the  courts  have  established  as  that  from  which  a 
title  must  be  shewn  to  a  purchaser,  namely,  sixty  years. 
The  rule  is  based  on  grounds  applicable  to  the  present  ques- 
tion.    The  ordinary  duration  of  human  life  is  assumed  to 
be  sixty  years :  taking,  therefore,  as  the  root  of  title  a  con- 
veyance sixty  years  old,  from  some  one  shewn  to  have  been 
then  in  possession,  but  whose  title  is  not  otherwise  shewn, 
and  conveyances  thence  in  a  proper  chain  of  title  to  the 
vendor,  there  is  good  reason  to  believe  he  has  good  title. 
It  is  fair  to  assume  the  grantor  in  the  first  conveyance  was 
of  age  when  he  conveyed :  taking  him  to  be   then  only 
twenty-one,  and  to  have^died  at  the  age  of  sixty,  the  right 
of  those  in  remainder  or  reversion  then  accrued ;  twenty 
years  would  in  ordinary  circumstances  bar  them,  and  thus 
the  sixty  years'  possession  would  confer  a  title,  but  only 
barely  so. 

It  will  be  observed,  however,  that  after  all  the  safety  of 
the  purchaser  of  the  title  under  these  circumstances  would 
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rest  more  on  the  Statute  of  X<imitations,  than  on  the  pre- 
sumption that  the  conveyance  is  in  fee  simple  absolute. 
As  between         4.  As  between  vendor  and  purchaser,  and  under  the  Act 
ven^r  *°^^^  for  Quieting  Titles,  stricter  evidence  is  required  than  in 
ander  the  act  ejectment,  which  is  not  tinal  in  its  consequences,  and  in 
8?rioiiOT  efi-**  ^^1^1^^  ^®  mere  temporary  right  to  possession  as  between 
dence  re-        only  the  claimant  and  the  defendant  is  in  issue.     It  is  evi- 
In* ejectment.  ^®^^  ^^^^  though  the  admission  of  a  grantor  by  a  memorial, 
or  otherwise,  that  he  conveyed  in  fee,  should  be  evidence 
whereon  a  claimant  in  ejectment  may  establish  mereiprirm 
fade  right  to  possession,  it  is  quite  consistent  with  such 
admission  that  the  conveyance  is  on  trust,  or  subject  to  be 
defeated  on  payment  of  money,  by  a  shifting  use,  or  the 
like  matters,  which  in  ejectment  the  claimant  is  not  re- 
quired to  negative,  but  of  which  a  purchaser  must  have 
evidence. 

As  between  vendor  and  purchaser,  and  under  the  Act 
for  Quieting  Titles,  the  following  remarks  from  Hubback 
ConTejancer's  on  Succession,  pt.  1,  ch.  3,  p.  62,  apply  : — "  In  weighing  the 
eTidence,        insufficiency  of  evidence,  the  practice  of  conveyancers  is 
more   strict;  in  determining  its   admissibility,  more  lax 
than  that  of  Courts  of  Justice.     The  former  seems  to  be  an 
eflfect  of  the  difference  in  the  position  of  the  parties ;  the 
latter,  of  the  difference  in  the  powers   and   functions  of 
those  by  whom  the  evidence  is  judged.     The  purchaser  in 
bona  fide  transactions,  by  the  mere  possession   of  his  pur- 
chase money,  shews  and  offers  to  pass  an  indisputable  title 
to  it ;  whilst  the  title  to  land  not  appearing  by  possession, 
he  cannot  have  the  same  assurance  of  the  vendor  s  right  to 
higher  evi-      the  equivalent  bargained  for.     This  much  seems  to  be  set- 
ed^than'wTuid  ^^^  J  *^^^  higher  evidence  is  necessary  than  such  as  would 
siistain  an      merely  prevail  in  ejectment.     There  are  erroneous  judg- 
ments upon  defective  or  unsound  evidence  which  may  be 
cured  by  another  ejectment;  but  if  the  doubts  upon  a  title 
should  after  completion  ripen  into  defects,  the  purchaser 
may  find  it  impossible  to  regain  the  position  which  he  hdd 
before  the  contract.     What  Lord  Eldon  observed  oi  l^g^ 
macy  seems  to  be  true  of  any  othermatter  of  &ct  ez}«Miy 
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3r  impliedly  allied  on  the  abstract ;  that  a  jury  may  col- 
lect the  &ct  from  circumstances,  and  yet  the  Court  would 
dot  compel  a  purchaser  to  take  the  title  merely  because 
bhere  was  such  verdict.  The  Court  will  weigh  whether 
bhe  doubt  is  so  reasonable  and  fair  that  the  property  is  left 
3n  his  hands  not  marketable.  The  rule  applies  generally 
bo  presumptions  of  fact,  which  conveyancers  are  slower  of 
raising  than  Courts  of  Justice.  Thus  a  seven  years'  ab- 
sence without  tidings,  though  it  prevails  as  evidence  of 
death  in  ejectment,  is  clearly  insufficient  as  between  vendor 
atnd  purchaser.  Besides  the  greater  difficulty  of  retracting 
an  erroneous  step,  there  exists  another  cause  of  difference 
from  forensic  practice,  the  more  extensive  office  of  convey- 
ancer s  evidence,  which  is  to  afford  reasonable  satisfaction 
u>  the  purchaser,  that  the  title  is  good  against  all  the 
world,  and  not  merely  like  that  of  evidence  in  litigation, 
that  it  is  sufficient  to  prevail  against  certain  contending 
parties.  In  this  particular,  a  vendor's  evidence  resembles 
that  of  a  claimant  of  peerage ;  it  is  not  to  shew  a  better  or 
preferable  title  relatively  to  any  other,  but  to  prove  that 
the  title  is  certainly  and  exclusively  in  the  party  asserting 
it.  Again,  conveyancers*  evidence  is  for  the  most  part 
necessarily  ex  pa/rte ;  a.  vendor  may  therefore  be  required 
to  furnish  evidence  which  would  be  elicited  by  adverse 
proceedings,  to  prove  or  disprove  facts,  which,  if  he  were 
a  party  litigant,  it  would  be  the  business  of  his  opponent 
fco  n^ative  or  establish.  The  heir  in  ejectment,  either  by 
or  against  him,  or  as  a  party  to  a  suit  in  equity,  need  not 
adduce  proof  that  his  ancestor  died  intestate,  it  resting 
with  his  adversary  to  prove  the  affirmative  fact  of  a  will,  if 
there  is  one." 

The  execution  of  a  memorial  which  is  receivable  in  evi-  Exeoutioo  of 
icnce  need  not  be  proved  when  more  than  thirty  years  old  ?*™^"*^^ 
[a)  ;  and  it  would  seem  that  where  a  foundation  is  laid  by 
search  or  otherwise  for  the  admission  of  the  contents  of  a 
memorial  as  evidence,  and  when  requisite,  sufficient  corro- 


(a)  Doe  Maclem  v.  TarnbulJ,  5  Q.  B.  U.  G.  129. 
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berating  circumstances  or  privity  shewn,  tfaAt  stidi  mainih 
rial,  though  not  thirty  years  old,  produced  from  the  rt^istiy 
office,  need  not  be  proved ;  and  that  a  copy  certified  hytte 
registrar  as  such,  is  also  admissible  without  proof  of  eacecn- 
tion  of  the  original,  or  of  the  instrument  to  whidi  the  origi- 
nal relates'  (a). 

Result  of  the  It  is  difficult  to  gather  any  very  definite  principle  ftim 
the  cases.  So  far  as  the  ordinary  principles  of  evideoee 
apply,  it  appears  difficult  to  escape  from  the  condosicm  of 
Alderson  B.,  in  Lo80ombe  v.  Clifford,  that  "if  thei^  is  no 
clause  in  the  Act  of  Parliament  making  the  memoriil  evi- 
dence, it  is  only  evidence  against  the  persons  registeriBg 
and  those  who  claim  under  them  ;"  and  indeed  this  seeini 
to  be  assumed  as  the  rule  in  Taylor  on  Evidence^  sfec  389, 
(before  quoted,)  where  the  author  observes  "  That  in  all 
cases  where  the  evidence  has  been  admitted  against  tbfafd 
persons,  it  has  been  under  some  special  circomstanoeB*'; 
(drawing  no  distinction  between  such  memorials  as  have 
been  executed  by  the  grantor  and  those  which  have  been 
executed  by  the  grantee).  Perhaps,  however,  this  may  not 
be  the  rule  when  the  memorial  is  exclbuted  by  tiie  grantor, 
and  is  in  reality  against  his  interest,  and  not  as  in  tiie  case 
of  Jones  V.  Todd,  where  the  grantor  was  in  fiict  getting  lid 
of  a  damnoso.  hceredita8,'Hnd  when  the  memorial  was  soii|^ 
to  be  used  against  the  grantee :  though  in  strictn^fls  to  rea- 
der the  evidence  admissible  on  this  ground,  it  would  bf 
course  be  essential  that  the  grantor  diould  be  proved  to 
be  dead  at  the  time  the  evidence  is  tendered.  When  (he 
memorial  is  executed  by  the  grantee  it  seem  admitted  on  iO 
hands,  (and  the  same  rule  must  apply,  where  though  «rt- 

Distiootion      cuted  by  the  grantor,  it  is  not  in  reality  against  his  interest) 

admi8BU)nity  ^^^  ^^  ^^  ^^^  necessarily,  or  in  all  cases,  secondary  evident 
and  the  And  here  the  distinction  must  be  borne  in  mind  b^twei^ 
r^cfenoe.     *  ^^^  admissibility  and  the  weight  of  the  evidence.   It  d^ekdi 

in  the  cases  in  which  such  evidence  has  been  adn^tteii>tlBit 

_- I'l"-- 

(a)  Marvin  v.  Hales,  6  U.  C.  C.  P.  211 ;  Lynch  ▼.  O'Hum,  6  U.  &<X 
P.  267  J  Boiler  N.  P  255 ;  see  also  Doe  d.  Prince  ▼.  Girty,  9  U^  Q-  9»lk 
41 ;  Con.  Stat  Can.  ch.  80 ;  31  Vic.  ch.  20,  ss.  ZJ,  51. 


I 


lff»iio»fAT,ft  AS  Evidence.  417 

^  Biemorials  have  been  rather  treate<J  as  part  of  a  chain 
rf  ehreoinslances  given  in  evidence  towards  proof  of  the 
ittiged  deedy  than  as  secondary  evidence  in  themselves ;  and 
^  dsciaioDB  in  effect  appear  to  be,  that  from  the  existence 
of  sueh  a  memorial  coupled  with  the  other  proof,  the  exis- 
Unoe  of  such  a  deed  may  be  presumed ;  in  other  words, 
thai  tbATS  floyay  be  circiunstantial  secondary  evidence,  and 
that  such  a  memorial  may  form  a  link. 

The  icnuurks  of  Lord  Eldon  in  Scully  v.  Scully,  are  in 
ftooocdftiice  with  this  view — ''  The  question,  he  observes,  in 
eveiy  case  of  this  sort  is,  whether  all  the  testimony  taken 
lOgttifter,  offered  as  secondary  evidence,  is  or  is  not  sufficient 
to  enable  you  to  say,  that  as  you  have  not  the  writing  be- 
fore you,  you  will  act  upon  it  as  if  you  had  it  before  you, 
Mkd  with  an  absolute  certainty  of  what  that  writing  con- 
Uined."  And  the  observations  of  Lord  St.  Leonards  in 
SaddUer  v.  Briggs,  point  in  the  same  direction.  It  may 
be  observed  that  most  of  the  English  cases  in  which  the 
iQemorials  have  been  admitted,  have  been  cases  in  Equity, 
in  which  the  Court  were  judges,  both  of  law  and  fact,  of 
the  admissibility  and  weight  of  the  evidence  (a).  Viewed 
in  this  light,  the  effect  of  a  memorial,  and  the  attendant 
circumstances,  become  a  question  rather  of  fact  than  of  law, 
and. its  probative  effect  in  each  case  will  depend,  to  use  the 
words  of  Lord  Eldon,  upon  whether  upon  all  facts  taken 
together  the  Court,  or  the  jury  under  the  direction  of  the 
Court,  can  say  they  will  act  upon  the  alleged  writing  as  if 
they  had  it  before  them.  And  this  would  seem  not  only  to 
be  the  only  way  of  reconciling  the  cases,  but  the  only 
logical  way  in  which  such  a  memorial  can  be  held  to  have 
any  probative  effect  whatever.  It  is  certainly  not  verj*^ 
logical  to  say,  that  the  question,  whether  a  memorial  is  in 
itself  secondary  evidence,  should  depend  upon  whether  from 
3ther  circumstances,  it  appears  probable  that  the  result  of 
luch  evidence  is  true ;  while  by  treating  it  as  merely  a  link 
ji  the  chain  of  circumstances,  this  apparent  difficulty  is 
>bviated. 


(a)  See  Thompson  y.  MOliken^  9  Qmat,  359  snpnu 
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Bearing  in  mind  the  distinction  above  referred  to  as  re- 
gards the  evidence  requisite  in  ejectment,  and  between 
vendor  and  purchaser,  or  under  the  Act  for  Quieting  Titles, 
and  that  in  the  two  latter  cases  negative  evidence  beyond 
the  memorial  is  requisite  to  displace  possible  existence  of 
matters  which  is  not  set  forth  in  it,  and  of  which  therefore 
it  affords  no  evidence,  the  result  on  the  whole  appears  to 
he- 
ist. That  a  memorial  executed  by  either  grantor  or 
grantee  is  undoubtedly,  secondary,  if  not  primary  evid^ce, 
against  all  persons  claiming  under  the  person  executing. 

2nd.  That  when  executed  by  the  grantor,  in  posseasioD, 
actual  or  constructive,  and  really  against  his  interest,  it  is 
probably  evidence  against  third  persons. 

3rd.  That  if  executed  by  the  grantor,  when  not  in  poses- 
sion,  or  by  the  grantee,  and  not  against  the  interest  of  the 
party  executing,  it  is  not  in  itself  secondary  evidence,  but 
may  with  other  circumstances  form  a  link  in  the  chain  of 
circumstantial  evidence,  proving  as  secondary  evidence,  tbe 
existence  of  a  deed. 
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APPENDIX. 

FiNLAYsoN  V.  Mills. 

[11  Grant,  p.  218.] 
Merger, 

The  bill  in  this  eaase  was  filed  by  Hagh  Finlayson,  J.  McQoaig,  and 
Isaac  Bochanan,  against  Saxnael  Mills,  J.  Bachan,  William  Freeland  and 
Alexander  Spottiswoode,  setting  forth  that  in  Jane,  1856,  Spottiswoode 
agreed  to  sell  certain  lands  in  the  township  of  Blenheim,  to  Gurrie, 
Bnchan,  and  Freeland,  and  for  £2,500,  part  of  the  purchase  money,  a 
mortgage  was  to  be  given,  bat  which  had  not,  owing  to  a  dispate  as 
to  the  terms  been  executed,  although  the  deed  to  them  had  been  executed 
and  delivered  by  Spottiswoode,  when  on  the  2nd  July  1857,  he  assigned 
all  his  estate  to  the  plaintifis,  for  the  benefit  of  his  creditors ;  that  Mills 
claimed  to  be  a  creditor  of  Spottiswoode,  to  the  amount  of  £1,130,  as 
being  a  balance  dae  him  on  the  dissolution  of  a  partnership  which  had 
at  one  time  existed  between  him  and  Spottiswoode.  and  which  had  been 
dissolved  in  August,  1856,  and  to  secure  which  Spottiswoode  executed 
an  instrument  in  May,  1857,  creating  a  mortgage  on  part  of  the  premises, 
to  secure  payment  of  the  sum  so  due  him :  that  subsequently  and  in  the 
year  1859,  Mills,  without  the  consent  of  Spottiswoode  or  plaintiffs,  pur- 
chased from  Buchan,  Freeland  and  Currie,  their  interest  in  the  property 
conveyed  to  them,  and  agreed  to  assume  their  position,  as  to  the  contract 
with  Spottiswoode,  and  indemnify  them  against  the  unpaid  purchase 
money.  The  plaintifis  submitted  that  under  the  circumstances  they,  as 
assignees  of  Spottiswoode,  had  a  first  lien  on  the  property  for  the  unpaid 
purchase  money,  to  the  extent  of  the  difference  between  the  £2,500,  due 
by  Buchan,  Freeland,  and  Currie,  in  respect  of  their  purchase,  and  the 
£1,130  due  to  Mills,  and  the  bill  prayed  relief  accordingly. 

The  defendant  Mills  answered  the  bill,  setting  up  that  it  had  been  with 
the  consent  of  the  trustees  that  he  had  effected  the  purchase,  the  inten- 
tion being  that  he  should  hold  the  land  freed  of  the  vendor's  lien,  in 
discharge  of  the  >8um  so  due  him  by  Spottiswoode,  the  lands  having 
become  so  depreciated  in  value  as  not  to  be  worth  that  amount. 

Spraqoe,  V.  C. — ^The  fiacts,  so  far  as  they  are  material  to  the  case, 
are  shortly  these. 

The  defendant  Spottiswoode,  in  June,  1856,  conveyed  with  other  lands 
the  north  halves  of  lots  19  and  20,  in  the  6th  concession  Blenheim,  to 
Currie,  Buchan,  and  Freeland,  a  portion  of  the  purchase  money  was  paid, 
and  a  large  sum,  a  little  under  or  over  £2,000,  remained  unpaid.    The 
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plaintiff  allege  that  a  mortgage  was  to  have  been  given  to  secure  this 
balance,  but  this  is  not  proved,  and  no  mortgage  was  given.  Spottis- 
woode  was  a  vendor,  having  a  lien  for  anpaid  porchase  monej. 

In  Febniarj,  1857,  Carrie  assigned  to  his  co-pnrchasers  his  interest  in 
the  purchased  property.  In  M^  of  the  same  jear,  Spottiswoode,  being 
indebted  to  the  defendant  Mills  in  the  sum  of  £1,130,  assigned  to  him 
all  his  right,  title,  interest  and  property,  in  the  north  halves  of  lots  19 
and  20  to  secure  that  sum.  .The  sale  to  Carrie,  Bachan,  and  Freeland, 
and  the  fact  of  a  portion  of  the  purchase  money  remainii^  unpaid,  are 
recited  in  the  assignment.  In  July  of  the  same  year,  Spottiswoode 
assigned  all  his  real  and  personal  estate  to  the  plaintifis,  for  the  benefit 
of  his  creditors. 

The  position  of  the  parties,  so  far,  appears  to  be  this :  Spottiswoode 
assigns  his  vendor's  lien  first  to  Mills,  to  secure  his  debt  to  him  for  a  less 
amount  than  the  unpaid  purchase  money,  and  then  assigns  generally  to 
the  plaintiffs,  which  carried  to  the  plaintiffs  the  right  to  receive  the 
balance  of  the  unpaid  purchase  money.  The  next  material  fact  is,  that 
Mills  purchased  from  Buchan  and  Freeland  the  land  itself,  whether  the 
halves' of  19  and  20,  or  the  whole  of  the  land  sold  by  Spottiswoode, 
does  not  seem  to  me  to  be  material.  He  had  previously  commenced  a 
suit  in  this  court  against  Buchan,  and  Freeland  and  Spottiswoode,  and 
the  plaintiff^  in  this  suit  ]  and  that  suit  was  compromised  by  the  convey- 
ance of  the  land  by  Buchan  and  Freeland  to  Mills — no  money  passed 
upon  this  sale.  Mills  in  his  answer  says^  that  the  lands  had  so  fallen 
in  value  that  they  were  not  worth  the  amount  of  his  debt  against  Spottis- 
woode :  that  Buchan,  Freeland,  and  Spottiswoode  were  all  insolvent,  and 
that  the  plaintiffs,  as  he  is  informed  by  his  solicitor,  had  notice  of  the 
proposed  compromise,  and  acquiesced  therein.  The  consideration  is  not 
more  definitely  stated.  Mills,  and  Buchan,  and  Freeland  differ  as  to 
whether  Mills  was  to  indemnify  them  against  the  claim  of  the  assignees 
of  Spottiswoode  for  the  balance  of  purchase  money,  beyond  the  amoant 
due  to  Mills  himself  j  but  however  that  may  be.  Mills  became  and  is  the 
owner  of  the  land  upon  which  the  vendor'^  lien  existed ;  and  this  bill  is 
filed  to  enforce  that  lien.  Mills  claims  to  be  a  mortgagee,  within  the 
statute  14  and  15  Vic.  ch.  45.  He  claims  that  he  is  first  mortgagee, 
and  that  plaintiffs  are  assignees  of  a  second  mortgagee,  or  of  one  who 
stands  in  that  position,  and  that  his  acquiring  what,  for  this  purpose,  we 
must  call  the  equity  of  redemption,  does  not  postpone  him. 

I  am  of  opinion  that  Mills  does  not  come  within  the  protection  of  the 
statute.  To  make  it  apply,  there  must  be  two  mortgages,  each  forming 
a  charge  upon  the  same  property.  If  Spottiswoode  were  a  mortgagee, 
there  would  be  two  mortgages  in  one  sense,  a  mortgage  to  him  and  a 
mortgage  by  him  to  Mills,  but  they  would  not  be  two  mortgages  within 
the  act.  Mills  would  not  be  a  prior  mortgagee,  but  a  derivative  mortr 
gagee  ]  and  there  would  be  only  one  mortgage,  in  the  sense  in  which  thft 
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act  treats  of  mortgages ;  and  an  assigDmeDt  of  that  one  mortgage.  All 
that  can  be  said  is,  that  the  assignment  gave  the  assignee  a  right  to 
receive  a  portion  of  the  mortgage  money,  in  priority  to  the  right  of  the 
mortgagee  to  receive  any  portion  of  it.  Whether  the  provisions  of  the 
act  might  properly  have  been  mode  to  apply  to  such  a  case  it  is  not  for 
me  to  say,  bnt  I  cannot  so  read  the  act  as  to  apply  them  to  it. 

Bat  in  fact,  there  is  in  this  case  no  mortgage  at  all  within  the  meaning 
of  the  act,  bnt  an  assignment  of  an  equity,  and  Mills  was  not  a  mort- 
gagee of  freehold  or  leasehold  property  within  the  act  The  title  in  the 
Consolidated  Statutes,  ''  An  act  respecting  mortgages  of  real  estate, ".and 
the  whole  tenor  of  the  act,  shew  this.  I  incline  to  think  that  the  proper 
conclusion  as  to  the  purchase  is,  that  the  consideration  was  the  unpaid 
purchase  money,  and  if  so,  the  case  is  clear.  The  whole  was  due  to 
Spottiswoode ;  he  pledged  a  portion  of  it  to  Mills ;  Mills  has  the  land  and 
cannot  claim  to  retain  out  of  the  purchase  money  more  than  the  portion 
of  it  due  to  himself;  as  to  the  difference,  unless  he  accounts  for  it  to  the 
vendor,  be  has  both  the  land,  and  so  much  of  the  purchase  money. 

Apart  from  the  act,  the  plaintiff's  case,  as  against  Mills,  is  that  they,  the 
plaintiff's,  have  a  vendor's  lien  upon  certain  real  estate  of  which  Mills 
became  the  owner  with  notice  of  the  vendor's  lien  ;  and  whatever  may 
have  been  the  consideration,  as  between  Mills  and  the  original  purchasers, 
the  plaintiffs  cannot  be  affected  thereby  unless  assenting  parties  to  some 
arrangement  whereby  their  lien  should  be  extinguished.  There  is  no 
,  evidence  of  this;  all  that  there  is  in  the  way  of  evidence  is  that  one  of 
the  plaintiffs,  as  trustee  of  Spottiswoode,  approved  of  the  proposed  com- 
promise of  the  suit,  a  suit  to  which  he  with  his  co-assignees  were  parties. 

VanKouohnkt,  C. — The  words  in  the  deed  of  the  first  of  March  1869, 
reciting  that  the  conveyance  to  Mills  was  in  satisfaction  of  his  debt,  and 
he  last  written  words,  dispose  of  the  question  of  intention,  even  if  that 
twere  to  govern  to  the  full  extent  contended  for  by  Mr.  Blake.  These 
words  leave  no  doubt  as  to  the  contract  of  the  parties,  from  which  the 
intention  must  be  gathered. 

I  agree  with  my  brother  Spragge  in  his  judgment,  that  the  statute 
relating  to  the  purchase  of  equities  of  redemption  docs  not  apply  to  this 

[For  the  application  and  comprehension  of  much  of  the  law  in  portions 
of  the  following  judgment  of  Mowat,  V.  C,  the  facts  of  the  case  vrill 
perhaps  be  less  complex  by  regarding  them  according  to  what  Spragge, 
v.  G.,  in  his  judgment  states  to  be  the  contention  of  the  defendant  Mills. 
For  this  purpose  Mills  may  be  regarded  as  first  mortgagee,  the  plaintiffs 
as  second  mortgagees,  and  Mills  may  be  considered  as  having  purchased 
the  equity  of  redemption  of  Currie,  Buchan,  and  Freeland,  the  mort^ 
gagors,  since  a  vendor's  lien  operates  as  an  equitable  quasi-mortgage. — 
En.] 
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MowAT,  V.  C  — Some  question  was  raised  as  to  whether,  aecordiiig  to 
the  billy  the  legal  estate  in  the  property  in  question  passed  to  Cairie, 
Buchan,  and  Freeland.  But  however  this  may  be,  there  is  no  doubt 
that  these  persons,  from  the  time  of  their  purchase  from  Spottiswoode 
until  thej  transferred  their  interest  to  Mills,  were  at  all  events,  equi- 
table owners  of  the  property;  that  Spottiswoode  had  a  lien  or  charge 
upon  it  for  the  unpaid  purchase  money ;  that  the  effect  of  his  mortfrage  to 
Mills  was  to  give  Mills  a  first  charge  for  his  debt,  and  to  make  Spottis* 
woode's  claim  for  the  balance  a  second  charge ;  that  Mills,  having  thus 
the  first  charge,  took  from  Currie  k  Co.,  the  owners  of  the  estate,  in 
equity  if  not  at  law,  a  release  of  their  equity  of  redemption ;  and  that, 
by  means  either  of  the  mortgage  from  Spottiswoode  or  of  the  deed  from 
Currie  &  Co,  Mills  obtained  the  legal  estate. 

Prima  faciBj  according  to  English  law,  the  effect  of  these  dealings  of 
Mills  undoubtedly  was  to  merge  his  charge  in  the  estate,  and  to  leave 
the  balance  due  Spottiswoode  the  only  incumbrance  on  the  property,  as 
the  decree  pronounced  it  to  be.  Lord  St.  Leonards,  in  Gamett  v.  Arm- 
strong (a)  states  the  English  rule  thus :  **  The  cases  establish  that  if 
you,  with  a  prior  incumbrance,  buy  the  estate  which  is  subject  to  a  sub- 
sequent incumbrance,  you  let  in  the  second  incumbrance  to  the  injury 
of  your  first  incumbrance ;  that  in  fact  yon  lose  your  incnmbrance.'l 

Counsel  for  Mills  did  not  dispute  this  general  rule,  but  they  contended 
that  the  doctrine  of  merger,  as  so  laid  down,  depends  "On  intention ;  that 
Mills  had  no  intention  to  merge  his  debt  when  he  agreed  for  or  accepted 
the  release  of  Currie  &  Co.'s  equity  ]  and  that,  at  all  events,  the  Act 
respecting  mortgages  (22  Vic.  ch.  87),  protects  and  keeps  alive  the 
charge  of  Mills,  notwithstanding  his  purchase. 

We  were  referred  to  May  hew  on  Merger,  119  et  seq.  j  Tudor^s  Leading 
Cases,  845  et  aeq, ;  and  Fisher  on  Mortgages,  312  ef  seq.,  for  the  cases 
which  establish  that  it  is  the  intention  of  the  party  taking  the  equity  of 
redemption  that  governs ;  and  this  certainly  is  so,  where  the  party  becomes 
owner  of  the  estate  by  inheritance  or  devise.  In  that  case  it  is  for  such 
party  alone  to  determine  whether  he  will  keep  alive  the  charge,  or  will  allow 
it  to  merge ;  no  one  can  claim  a  right  to  interfere  with  his  wish.  The 
question  generally  arises  between  his  real  and  personal  representatives 
after  his  death ;  for  if  there  is  no  merger,  his  personal  representatives  are 
entitled  to  the  debt ;  and  if  it  merges,  the  heir  takes  the  estate  free  from 
the  debt  In  such  a  controversy,  if  it  appears  that  the  party  expressed 
an  intention  as  to  the  merging,  or  keeping  alive  of  the  charge,  edSect  is 
given  to  such  intention.  If  there  is  no  express  evidence  of  intention 
•ilber  way,  an  intention  gathered  from  his  acts  will  do.  In  case  his  in- 
jtantion  does  not  appear,  either  by  express  evidence  or  by  his  acts,  the 
will  not  take  place  if  then  is  any  other  large  incumbrance  on  the 


(a)ia4L.4l». 


Appendix.  v. 

property :  for  as  in  thftt  case  it  may  with  some  probability  be  assumed 
to  have  been  for  his  interest  that  the  charge  should  remain  on  foot,  as  a 
protection  against  the  other  incumbrance,  his  intention  is  assumed  to 
have  been  in  accordance  with  his  probable  interest.  If  the  other  incum- 
brance is  extremely  small,  as  compared  with  the  value  of  the  property,  so 
that  he  cannot  reasonably  be  supposed  to  have  had  any  interest  in  keeping 
alive  his  own  charge  as  a  protection  against  it,  the  intention  to  keep  it 
alive  is  not  presumed,  and  the  merger  takes  place  (a).  So  where  there 
is  no  evidence  of  an  expressed  intention  either  way,  and  no  other  incum- 
brance on  the  property,  and  it  is  therefore  a  matter  of  indifference  to  the 
owner  whether  the  charge  subsists  or  not,  a  merger  takes  place. 

But  where  the  owner  of  a  charge  becomes  the  owner  of  the  estate,  not 
by  devise  or  inheritance,  but  by  bargain  and  purchase,  the  case  is  some- 
what different.  Here  it  may  not  be  the  wish,  or  expressed  intention,  or 
interest,  of  such  owner  alone,  that  is  material;  the  interest  of  the 
debtor,  whose  estate  he  has  acquired,  is  material  also.  But  no  doubt, 
if  the  contract  between  them  contains  an  express  stipulation,  or  mani- 
fests a  clear  intention  by  both  parties,  that  the  charge  should  be  kept 
alive,  notwithstanding  the  purchase,  this  may  be  done.  Whatever  doubt 
on  this  point  existed  formerly,  none  exists  now  (6).  In  Cooper  v.  Cart- 
wright  (c)  Sir  W.  Page  Wood  laid  it  down  as  now  clear  that,  '<  in  the 
ordinary  case  of  a  sale  of  a  mortgaged  estate,  if  the  mortgagee  and  the 
mortgagor  concurred  in  desiring  to  have  the  mortgage  kept  on  foot,  they 
would  be  entitled  to  have  the  contract  for  purchase  performed  in  the  way 
they  wished.' '  Accordingly  the  learned  Vice-Chancelior  proceeded  to 
shew  that  the  terms  of  the  contract  shewed  conclusively  that  the  mort- 
gage in  question  was  to  be  kept  alive,  and  added :  '^Therefore  the  case 
is  precisely  the  same  as  if  the  plaintiff  [the  vendee]  and  Cartwright  [the 
original  mortgagor]  had  both  come  to  the  vendors  [Cartwright's  assignees 
in  bankruptcy]  and  said  that  they  concurred  in  desiring  that  the  mort- 
gages should  be  kept  alive.  The  only  possible  question  that  can  arise 
is  one  of  form  as  to  the  mode  in  which  the  assignees  are  to  be  discharged 
from  the  mortgage  debts." 

No  doubt  also  as  the  law  now  stands,  if  the  contract  contains  no 
express  stipulation  on  the  subject,  the  vendee  has  a  right,  as  against  the 
vendor,  while  the  contract  remains  in  fieri,  to  have  it  carried  out  in  such 
a  form  that  a  merger  may  be  avoided,  provided  he  takes  care  that  the 
vendor  is  effectually  discharged  from  the  debt ;  for  to  use  again  the 
language  of  Sir  W.  Page  Wood  in  the  case  already  quoted :  ''  It  is 
a  matter  of  pure  indifference  to  the  vendor  whether  his  debt  is  actually 
discharged,  or  whether  he  is  personally  discharged  from  all  personal 
liability  with  respect  to  it,"  and  the  question  is  merely  one  of  ''  con- 


(a)  Richard!  v.  Bichardi,  Johns,  764. 

(ft)  Bailey  t.  Richardaon.  0  B.  784 ;  Watte  t.  Symes,  1  DeO.  McN.  ft  O.  940. 

(e)  J<rfutfOD,  680. 
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venience  to  the  purchaser,  not  involving  any  matter  of  sabstance  aflfect- 
ing  the  vendor,"  who  is  not  permitted  "to  raise  objections  to  the  form  of 
the  conveyance." 

In  the  present  case,  the  defendant  Mills  does  not  allege  in  bis  answer 
that  there  was  any  contract  on  this  point  either  way ;  and  the  only  eri" 
dence  about  it  is  that  of  his  own  attorney,  who  says  no  more  than  that  it 
was  no  part  of  the  agreement  that  Mills  should  pay  off  Spottiswoode. 
But  neither  was  it,  so  far  as  we  are  informed,  a  part  of  the  agreement 
that  Mills  should  not  pay.  him  off;  or  that  Spottiswoode  should  be  paid 
by  Currie  k  Co. ;  or  that  they  should  obtain  a  release  from  Spottis- 
woode or  his  assignees;  or  that  Spottiswoode  or  his  assignees  should 
give  such  a  release.  In  the  absence  of  any  agreement  on  the  subject, 
the  legal  implication  is  that  Mills,  as  the  purchaser  of  the  equity  of  re- 
demption, should  pay  Spottiswoode^s  claim  (a).  The  omission  to  make 
any  express  stipulation  may  have  been  from  a  knowledge  of  this  legal 
implication,  and  in  reliance  on  it ;  or  it  may  have  been  in  ignorance  of  it, 
and  from  want  of  thought  ]  but  as  to  this  there  is  no  evidence,  nor  do  I 
say  that  in  this  case  such  evidence  would  be  material. 

But  though  there  was  no  express  agreement,  can  the  intention,  and 
therefore  an  agreement,  be  made  out  by  implication  from  the  form  of  the 
instruments  by  which  the  bargain  was  carried  out  ?    There  were  but  two 
documents  :  the  deed  of  release  from  Currie  &  Co.  to  Mills,  and  a  bond 
of  indemnity  from  Mills  to  Currie  individually  against  Spottiswoode's 
claim.     Buchan  and  Freeland  say,  that  they  too,  were  to  have  had  a 
bond  of  indemnity ;  but  this  is  denied  by  Mills,  and  there  is  no  evidence 
of  it.     These  instruments  do  not  appear  to  have  been  hastily  prepared  or 
executed.     The  deed  of  release  alone  has  been  produced.     It  was  drawn 
by  Mill's  solicitor,  and  was  sent  to  Mr.  Freeland,  the  solicitor  for  Buchan 
and  Freeland.     Mr.  Freeland  added  a  description  of  some  other  lands, 
and  got  the  deeds  executed  by  his  clients  and  Currie.     Mill's  solicitor 
received  the  deed  (executed)  on  the  12th  of  April,  1859,  subject  to  the 
costs  Mills  had  agreed  to  pay.     It  was  subsequently  accepted  by  MiUs, 
after  a  conversation  with  his  solicitor  about  the  addititional  description 
which  Mr.  Freeland  had  introduced ;  and  was  registered  by  Mills  on  the 
5th  of  November.     This  deed  is  expressed  to  be  made,  "in  consideration 
of  the  settlement  of  a  suit"  of  foreclosure  "  between  the  present  parties" 
to  the  deed,  "and  others,  and  in  satisfaction  of  a  certain  lien  or  claim 
of  £1,130  and  interest,  which  Mills  had  on  the  property;"    and  the 
release  is  declared  to  be  subject,  as  to  all  the  lands  described  in  it,  to 
the  lien  and  interest  of  Alexander  Spottiswoode  therein.     In  view  of  all 
this  language,'!  think  that  the  deed,  instead  of  affording  evidence  of  an 
lateDtion  to  maintain  the  charge,  contains  the  clearest  intimation  of  an 
to  destroy  it ;  for  what  Mills  has  to  make  out  is  in  effect,  that 


(a)  Bftny  v.  Hardiiig.  1  J.  ik  La.  T.  48^. 
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the  release  was  not  to  be  a  satiBfaction  of  the  debt,  and  that  Mills  was 
to  take,  not  sabject  to  Spottiswoode's  interest,  but  free  from  it. 

The  parol  evidence  contains  nothing  that  forbids  the  conclusion  which 
ia  to  be  drawn  from  the  deed.  On  the  contrary,  Mr.  MilPs  solicitor  ex- 
pressly states  in  his  evidence,  that  '*  it  was  part  of  the  agreement  that 
Bachan  and  Freeland  were  not  afterwards  to  be  liable  to  Mills.'' 

The  same  witness  informs  us  it  was  part  of  the  agreement,  '^  that  in 
order  to  induce  Currie  to  join  in  the  conveyance.  Mills  should  execute  to 
him  a  bond  to  indemnify  him  against  any  claim  that  the  assignees  of 
Spotliswoode  might  make  against  him.''  It  is  not  alleged  that  Bucban 
and  Freeland  were  to  indemnify  Mills  against  this  liability,  and  the  effect 
of  the  bond  would  therefore  be  that  Currie  might  at  any  time  afterwards 
compel  Mills  to  pay  Spottiswoode  or  his  assignees,  in  order  to  free 
Currie  from  his  liability:  Ranelagh  v.  Hayes  (a),  Lee  v.  Rook  (6), 
Pember  v.  Mathers  (c) ;  or  Currie  might,  if  he  chose,  pay  the  whole 
debt  himself,  and  sue  Mills  for  it  on  his  bond  of  indemnity. 

Under  all  these  circumstances,  I  do  not  see  how  it  is  possible  for  a 
court  to  hold  that  Spottiswoode's  debt  to  Mills  still  subsists,  and  that  the 
plaintiffs  must  pay  it  or  lose  their  own  share  of  the  purchase  money. 

The  argument  from  the  Consolidated  Statute  respecting  mortgages 
(22  Victoria,  ch.  87)  remains  to  be  considered.  It  is  urged  that  this 
statute  entitles  Mills  to  insist  on  his  debt  nowithstanding  his  purchase. 
But  I  cannot  so  read  the  act.  I  cannot  suppose  that  the  act  was  intended 
to  put  it  out  of  the  power  of  parties  to  give  priority  to  a  subsequent  in- 
cumbance.  The  object  of  the  legislature  rather  was,  I  apprehend,  to 
prevent  a  merger  of  the  debt  by  the  operation  of  any  technical  rule 
where  such  a  result  would  contravene  the  intention  of  the  parties,  and 
not  to  prevent  a  merger  where  a  merger  is  necessary  to  give  effect  to  the 
intention  of  the  parties.  At  the  time  of  the  passing  of  the  act,  the 
provisions  of  which  now  form  this  chapter  of  the  Consolidated  Statutes, 
some  legislative  enactment  for  this  purpose  was,  no  doubt,  supposed  to 
be  necessary.  In  Toulmin  v.  Steere  (d).  Sir  William  Grant  had  cited 
two  cases,  which  he  said  were  '^direct  authorities  to  shew  that  one  pur- 
chasing an  equity  of  redemption  cannot  set  up  a  piior  mortgage  of  his 
own,  nor  consequently,  a  mortgage  which  he  has  got  in,  against  subse- 
quent incumbrances  of  which  he  had  notice."  Mr.  Fisher,  in  his  book 
on  Mortgages,  page  445,  understands  this  case  as  having  laid  down 
**  that  the  purchaser  of  an  equity  of  redemption  cannot  keep  up  a  charge 
for  his  own  benefit."  So  Mr.  Mayhew  in  his  book  on  Merger  (1861), 
after  stating  that  ^*  a  purchaser  of.  an  equity  of  redemption  may  now,  by 
paying  off  the  first  mortgage  out  of  the  purchase  money,  and  shewing 
an  intention  to  do  so,  stand  in  the  mortgagee's  place  agrainst  the  next 


(a)  1  Vera.   l89.  (6)  Morseley,  818.  (c)  1  a  C.  C.  58.  (d)  3  Mer.  210. 
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whateyer  that  he  was  not  content  to  mert^  his  debt  in  the  estate  he  was 
acquiring,  and  that  on  the  other  hand,  we  cannot  give  the  natural  and 
fair  efiect  to  the  express  bargain  between  the  parties,  or  to  the  intention 
which  it  manifests,  without  holding  that  the  debt  of  Mills  is  extinguished 
and  that  the  plaintiff's  claim  is  the  only  charge  on  the  property  (a).  I 
think  the  decree  should  be  affirmed. 


Moore  v.  The  Bank  of  British  North  America. 

15  Grant,  p.  308. 
Rtgittry  law — ConttrueUve  notice. 


In  cut  of  «n  unreg^istered  iiiteratt  of  a  date  mntocedont  to  the  Regrixtiy  Act  of  1865,  and 
not  founded  upon  a  deed  or  conveyance  which  wm  capable  of  regiitration,  constructlTe 
notice  it  niflldent  notice  against  a  subeequent  registered  conve>'ance ;  and  possewion  of 
tha  propel t J  bj  the  party  having  such  uiiregiiterod  interest  is  sufficient  constructive 
notice  for  thik  purpoee. 

The  Court  of  Chancery  in  this  country  having  frequently  held  constructive  notice  of  an 
unregistered  interest  to  bo  insufficient  where  such  unregistered  interest  wnM  founded  on 
an  instrument  capable  of  registration,  and  the  wnnt  of  actual  notice  was  not  wilful  or 
ftraudulenty  this  rule  will  continue  to  be  acted  on,  until  the  different  doctrine  lately  held 
by  V.  G.  Stuart  in  England,  and  Mr.  Justice  Lynch  in  Ireland,  is  adopted  in  Appeal 
either  in  England  or  here. 

This'  cause  was  originally  heard  before  the  Chancellor,  at  Brantford, 
and  came  on  for  re-hearing  before  the  two  Yice-Chanceliors,  on  the 
decree  pronounced  by  his  Lordship.  The  facts  out  of  which  the  case 
arose  are  fully  stated  in  the  judgment. 

The  cases  cited  are  with  others,  mentioned  in  the  judgment  of  the 
Court,  which  was  delivered  by 

MowAT,  V.  C. — ^This  cause  was  re-heard  before  my  brother  Spragge 
and  myself,  in  the  absence  of  the  Chancellor,  before  my  brother  Spragge 
went  to  England  in  1866,  and  the  incessant  pressure  of  new  business 
since  his  return  has  prevented  our  disposing  of  the  case  until  now  (21st 
April,  1868). 

The  plaintiff  claims  certain  land,  comprising  fifty  acres,  under  a  parol 
contract  made  by  the  plaintiff  for  the  purchase  thereof  from  the  defen- 
dant Thomas  Moore.  The  facts  are  not  disputed.  The  plaintiff  came  to 
this  country,  with  his  family,  in  the  fall  of  1850,  and  in  September  of 
that  year  agreed  for  the  purchase  of  the  land  in  question  for  $150,  and 
some  work  which  he  was  to  do  for  the  vendor  on  the  adjoining  lot. 
About  half  the  land  was  cleared.  The  plaintiff  paid  the  $150  by  October, 
1851.  Immediately  after  the  purchase  the  plaintiff  went  into  possession, 
and  has  been  in  possession  and  has  cultivated  the  land  ever  since.  By 
the  fall  of  1855  he  had  cleared  the  greater  part  of  what  had  been  in  wood 


(a)  Woodruff  r.  Mills,  SO  U.  C.  Q.  B.  68. 
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when  ho  bought )  and  in  1857  he  built  a  house  on  the  property,  in  which  he 
and  his  family  have  ever  since  lived.  He  is  described  in  the  evidence  as 
an  illiterate  man ;  as  being  able  to  read  print,  but  not  to  read  writing  ] 
and  he  is  stated  not  to  take  a  newspaper.  The  vendor  was  his  brother. 
The  vendor  does  not  appear  to  have  himself  got  a  conveyance  of  the  lot 
until  25th  June,  1855.  On  the  13th  April,  1857,  he  mortgaged  the  lot 
of  which  the  fifty  acres  in  question  formed  part,  to  John  Haight  Cornell 
and  Samuel  Palmer  Cornell ;  and  they,  on  the  25th  May,  1863,  assigned 
this  mortgage  to  the  defendants  the  Bank  of  British  North  America. 

The  defendants  were  before  this  assignees  of  certain  judgments  recov- 
ered against  Thomas  Moore  *,  and  on  the  19th  of  June,  1860,  they  filed  a 
bill  against  him  and  the  mortgagees  mentioned,  and  certain  other  judg- 
ment creditors  of  Moore,  praying  for  liberty  to  redeem  the  prior  incum- 
brances, and  for  a  sale  of  the  land  in  question,  and  of  other  lands  of  the 
debtor.  Under  this  bill  the  Bank  became  the  purchasers ;  and  on  the 
14th  July,  1863,  Thomas  Moore  executed  to  them  a  conveyance  in  pur- 
suance of  the  sale.  Some  time  afterwards  the  Bank  commenced  an  action 
of  ejectment  against  the  plaintiff;  and  on  the  14th  September,  1865,  the 
plaintiff  filed  the  present  bill  to  restrain  the  action,  and  for  the  specific 
performance  of  his  contract.  The  cause  came  on  to  be  heard  before  the 
Chancellor,  at  Brantford,  on  the  6th  November,  1865,  when  a  decree  wu 
made  dismissing  the  plaintiff's  bill. 

The  following  is  the  note  made  by  his  lordship  of  his  judgment: — 
<^  Whatever  opinion  I  may  have  individually  entertained  on  this  question, 
I  learned  from  both  my  brother  Judges  (a),  shortly  after  entering  upon 
my  duties  as  Chancellor,  that  it  was  considered  as  settled  law  in  this 
Court,  that  constructive  notice — such  as  that  by  possession,  &c. — did  not 
avail  against  a  registered  title.  My  brother  Spragge  still  considers  that 
to  be  the  view  ou  which  the  Court  has  acted  in  such  a  case.  This  being 
80, 1  think  1  should  dismiss  the  bill  with  costs,  leaving  it  to  the  plaintiff  to 
seek  for  a  different  declaration  of  the  law  either  on  re-hearing  or  appeal." 

It  appears  that  the  impression  his  lordship  thus  had  at  the  moment,  of 
what  had  theretofore  been  held,  was  not  quite  correct  It  had  thereto- 
fore been  supposed  that  constructive  notice  of  an  unregistered  deed  which 
was  capable  of  registration  did  not  avail  against  a  registered  deed ;  hot 
no  such  doctrine  had  been  laid  down  where  the  unregistered  claim  was 
not  founded  on  an  instrument  capable  of  registration.  On  the  contrary, 
in  that  class  of  cases,  it  had  been  distinctly  held  in  this  country  as  well  as 
in  England,  that  the  Registry  Act  did  pot  apply,  and  that  constructive 
notice  was  as  effectual  as  in  other  cases ;  and  this  appears  to  have  been 
his  lordship^s  own  view  of  what  was  the  correct  principle. 

There  was  no  express  proof  that  at  or  before  the  time  of  the  execution 
of  the  mortgage  or  the  deed,  the  mortgagees  or  the  Bank  had  actual 


(a)  Estftn  and  Spnigg*  V.  CC. 
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notice  of  the  sale  to  the  plaintiff;  but  as  the  plaintiff  was  in  possession  of 
the  property,  the  mortgagees  and  the  Bank,  primafacie,  took  subject  to 
the  plaihtiflTs  right.  On  this  point  it  is  only  necessary  to  refer  to  Holmes 
T.  Penny  (a)  in  Appeal,  in  which  the  rule  was  laid  down  by  the  Lord 
Justice  Knight  Brace  in  these  words :  '^  I  apprehend  that  by  the  law  of 
England,  when  a  man  is  of  right  and  de  facto  in  the  possession  of  a  cor- 
poreal hereditament,  he  is  entitled  to  impute  knowledge  of  that  posses- 
sion to  all  who  deal  for  any  interest  in  the  property  conflicting  or  incon- 
sistent with  the  title  or  alleged  title  under  which  he  is  in  possession,  or 
which  he  has  a  right  to  connect  with  his  possession  of  the  property.  It 
is  eqoally  a  part  of  the  law  of  the  country,  as  I  understand  it,  that  a  man 
who  knows,  or  cannot  be  heard  to  deny  that  he  knows,  another  to  be  in 
the  possession  of  certain  property,  cannot  for  any  civil  purpose,  as 
against  him  at  least,  be  heard  to  deny  having  thereby  notice  of  the  title, 
or  alleged  title,  under  which,  or  in  respect  of  which,  the  former  is  and 
claims  to  be  in  that  possession.'*  The  same  thing  was  held  by  my  brother 
Spragge  in  Gray  v.  Cowcher.  The  consequence  of  this  rule  is,  that  per- 
sons dealing  for  land  should  ascertain  whether  the  vendor  or  mortgagor 
is  in  possession,  and  if  not,  whether  the  person  in  possession  has  or  claims 
any  title ;  and  this  imposes  no  unreasonable  burden.  A  purchaser  or 
mortgagee  may  fairly  be  expected  and  required  to  make  some  examina- 
tion of  the  property  he  bargains  for ;  and  possession  being  a  fact  patent 
to  everybody,  the  danger  of  its  being  falsely  asserted  is  greatly  less 
than  of  actual  and  express  notice  of  an  unregistered  claim  being  falsely 
alleged. 

The  Registry  Act  in  force  at  the  time  of  the  plaintiffs  purchase  was 
9th  Victoria,  chapter  34  (1846),  the  6th  section  of  which  corresponds 
with  the  44th  section  of  the  Act  in  the  Upper  Canada  Consolidated  Sta- 
tutes {b)  and  is  that  on  which  the  contention  of  the  defendants  proceeds. 
By  these  enactments,  as  against  a  subsequent  purchaser  or  mortgagee 
who  has  registered  a  memorial  of  his  deed  or  conveyance,  every  prior 
unregistered  ^^deed  or  conveyance  "  was  made  void :  and  the  settled  con- 
struction of  this  enactment  in  England  and  in  this  country  is,  that  it  does 
not  affect  any  equitable  right  or  interest  which  cannot  be  registered,  but 
renders  void  such  deeds  and  conveyances  only  as  are  capable  of  registra- 
tion. This  as  Vice-Chancellor  Sir  W.  Page  Wood  observed  in  Neve  v. 
Pennell  (c),  ''might  indeed,  introduce  the  mischief  intended  to  be  reme- 
died in  another  form ;  but  it  was  one  which  the  machinery  furnished  by 
the  Act  cannot  meet ;  which  is  not  the  case  where  there  exists  a  docu- 
ment capable  of  being  placed  on  the  register.'^  In  this  country  the  mis- 
chief is  prevented  in  future  cases  {d)  by  the  Registry  Act  of  1865  (e), 
which  provides  broadly  that  no  (unregistered)  equitable  interest  shall  be 

(a)  8  D.  M.  A  O  C80.  (6)  Ch.  89  p.  801. 

(0  2  H.  &  M.  187.  id)  Mftodonald  v.  Macdonald,  14  Or.  133. 

(e)  29  Vic.  ch.  24,  sec.  66. 
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valid  ^'  against  a  registered  instrument  executed  by  the  same  partj,  his 
heirs,  or  assigns/*  * 

I  have  said  that  the  settled  construction  of  the  enactment,  as  it  previ- 
ously stood,  was  that  it  did  not  affect  equitable  rights  which  were  incapa- 
ble of  registration.  Thus,  in  Sumpter  v.  Cooper  (a)  Lord  Tenterden, 
speaking  for  himself  and  the  rest  of  the  Court  of  Queen's  Bench,  used 
this  language  :  ''As  to  the  Statute  of  Anne  (b)  we  think  it  cannot  be 
held  to  apply  to  the  case  of  an  equitable  mortgage.  It  refers  only  to 
the  registration  of  deeds ;  and  where  there  is  merely  a  lien  or  equitable 
mortgage  created  by  the  deposit  of  deeds,  there  is  no  instrument  to  be 
registered  ;**  and  when  the  point  is  referred  to  in  the  English  Eqni^ 
Reports,  the  only  question  is,  whether  the  unregistered  claim  is  nnder  an 
instrument  capable  of  registration  (c). 

In  Ireland,  the  point  does  not  appear  to  have  been  quite  so  well  settled. 
In  Buckley  v.  Lanauze  (d)j  which  was  a  .case  of  a  will,  it  was  distinctly 
recognized,  Lord  Plunkett  observing :  '^  The  Registry  Act  has  no  applica- 
tion, inasmuch  as  under  the  Irish  Registry  Act  the  registry  of  a  will  is  not 
provided  for,  and  it  is  not  therefore,  a  case  between  a  registered  and  an 
unregistered  title  j"  and  "  the  ordinary  rule  of  constructive  notice  is  to 
be  applied."  In  re  Driscoirs  estate  (e),  the  learned  Judge  in  giving  judg- 
ment, said :  *' A  considerable  portion  of  the  argument  before  me  was  on 
the  question,  whether  an  equitable  mortgage,  by  deposit  of  title  deeds  on 
a  parol  contract,  is  postponed  to  a  subsequent  registered  actual  mortgage. 
The  first  is  manifestly  incapable  of  registration ;  and  if  such  a  transaction 
creates  an  equitable  security,  it  would  seem  somewhat  hard  to  hold  that, 
while  it  is  incapable  of  receiving  aid  or  protection  from  the  Registration 
Acts,  it  is  liable  to  be  defeated  by  their  operation.  To  establish  the 
priority  of  a  security  created  by  such  deposit  over  a  subsequent  mortgage, 
could  scarcely  be  considered  a  hardship  on  a  puisne  mortgagee  who  must 
take  his  security  without  obtaining  the  usual  indicia  of  title.  It  is  not 
necessary  that  I  should  now  decide  this  point,  for  it  does  not  arise  on  my 
previous  ruling  ]  but  for  a  time  it  seemed  to  me  to  arise,  and  during  the 
artniment  I  intimated  an  opinion  rather  favorable  to  the  view  that  the 
ret'istry  of  the  subsequent  mortgage  should  not  give  it  priority."  In 
that  case  the  case  in  the  Court  of  Queen's  Bench  (/)  and  Uiat  in  the  13th 
Irish  Common  Law  (g)  were  cited  to  the  learned  Judge ;  and  also  a  case 
of  Rice  V.  O'Connor  (^),  where  it  had  been  said  that  possession  nnder  a 
parol  contract  partly  performed,  was  not  notice  as  against  a  registered 
title.    That  view  is  directly   opposed    to  Holmes  v.  Penny  (i)  j   bat 


(a)  2  B.  &  Ad.  226.  (6)  7  Anne,  ch.  20,  sec.  1. 

(c)  Scrafton  v  Quinoey,  2  Vo».  Sr.  413 ;  Wright  v.  Stanfield,  27  Bear.  8 ;  Moore  v.  Cul- 
vcrhouae,  lb.  S36 ;  Neve  v.  Pennell,  2  H.  &  M.  170 ;  Holmee  v.  Penny,  8  D.  M.  A  G.  Sit 

(d)  L.  ft  G.  t.  Plunkett,  341 ;  see  also  O'Connor  v.  Stephens,  13  Ir.  C.  L.  68. 

(«)  Irish  Repts.  1  Eq.  288.  (/)  Sumpter  v.  Cooper,  S  a  A  Ad.  223. 

(a)  O'Connor  v.  Stephens,  13  Ir.  C  L.  63.        (h)  11  Ir.  Ch.  610 ;  8.  C.  12  lb.  424. 

(»')8D.M.&9.&72. 
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neither  Holmes  ▼.  Penny  nor  any  of  the  other  cases  I  have  referred  to 
was  cited  to  the  Court )  and  the  point,  in  the  view  taken  in  appeal  of  the 
other  factB  of  the  case  (a),  was  not  material. 

In  this  Court  the  authorities  are  very  clear.  The  very  point  was  de- 
cided in  McMaster  v.  Phipps  (6).  There  Chancellor  Blake,  speaking  of 
the  Registry  Act  then  in  force,  observed :  ^^  It  settles  the  priority  be- 
tween conflicting  deeds  or  instruments  (if  that  be  the  correct  construction) 
which  admit  of  registration,  but  it  does  not  affect  to  deal  with  equitable 
rights  which  do  not  arise  upon  any  deed  or  written  instrument,  and  as  to 
which  therefore,  the  provisions  of  the  Registry  laws  are  wholly  inappli- 
cable. The  language  and  scope  of  the  Act  shew  that  equities  of  this 
sort  were  not  in  the  contemplation  of  the  Legislature ;  and  indeed,  as  to 
them,  legislative  interference  was  wholly  unnecessary,  for  a  purchaser  for 
value  without  notice  was  always  protected,  and  I  have  already  shewn 
that  a  purchase  with  notice  is  not  within  the  Act  at  all.''  V.  C.  Esten 
said :  '^  I  think  that  equities  of  this  nature  are  not  extinguished  by  impli- 
cation— they  are  certainly  not  expressly  avoided — as  against  a  registered 
title,  by  the  Registry  Act,  and  that  the  case  of  equitable  mortgages  is  only 
mentioned  exempli  gratia^  (c).  This  has  been  assumed  to  be  the  law 
ever  since  (d).  In  the  Bank  of  Montreal  v.  Baker  (e),  the  present  Chan- 
cellor observed  of  the  document  there  in  question:  ^^If  by  reason  of  its 
being  treated  merely  as  a  parol  instrument  it  could  not  be  registered,  then 
we  are  of  opinion  that  the  registered  judgment  could  not  prevail  against 
it,  as  in  such  case  the  Registry  Act  as  to  it  could  have  no  application  ;*' 
and  his  lordship  referred  to  McMaster  v.  Phipps,  and  Sumpter  v.  Cooper 
as  authorities  for  this  statement  of  the  law. 

It  was  contended  for  the  plaintiff*  that  the  question  I  have  been  consid- 
ering was  not  open  to  the  defendants,  as  they  had  not  shewn  that  the  title 
prior  to  the  plaintiff^s  contract  vffis  a  registered  title.  This  objection  was 
was  not  taken  at  the  hearing  before  the  Chancellor,  and  on  the  contrary, 
it  appears  from  the  Chancellor's  notes,  to  which  we  have  referred,  that 
the  facts  were  admitted  by  the  plaintiff*,  and  that  the  effect  of  them  alone 
was  argued.  I  have  therefore  assumed  that  the  defendants  had  a  right 
to  raise  the  point  on  the  re-hearing. 

If  the  plaintiff*  had  claimed  under  an  instrument  capable  of  registration, 
the  case  would  have  been  open  to  some  difficulty,  as  the  Court  here,  be- 
fore the  decision  of  the  Lords  Justices  in  Holmes  v.  Penny  {/),  had  held 
that  possession  was  not  sufficient  notice  of  such  an  instrument  as  against 
a  registered  deed  (g) ;  and  there  are  decisions  of  the  Irish  Courts  to  the 

(a)  12  It.  Ch.  424.  (6)  6  Or.  258.  (c)  lb.  261. 

(d)  See  Burgeag  v.  Howell,  8  Or.  37 ;  M cQuosticn  v.  Campbell,  8  Gr.  245 ;  Cherry  v.  Mor- 
ton, lb.  407  ;  HcCrum  v.  Crawford,  9  Gr.  340  ;  Robeon  v.  Carpenter,  11  Gr.  293 ;  Harriaon 
V.  Armour,  lb.  303. 

(«)  9  Or.  299.  (/ )  8  D.  M.  &  O.  672. 

(a)  WMUn  V.  Shade,  2  Or.  464  ;  Ferran  t.  McDonald,  6  Or.  310  ;  McCnim  v.  Crawford 
9  Or.  840. 


xiv.  Appendix. 

same  effect  (a).  There  are  also  general  obsertations  in  the  reports  of 
this  Court,  to  the  effect  that  constructive  notice  of  an  instniment  capable 
of  registration  is  not  sufficient  against  a  registered  deed  (6) — which  haK 
not,  in  so  many  words,  been  held  or  said  in  any  English  case  I  have  seen, 
though  the  doctrine,  subject  to  the  exceptions  I  shall  mention,,  seemed 
implied  in  or  fairly  inferrible  from  the  strong  language  used  in  some 
early  cases,  as  to  the  kind  of  notice  necessary  to  sustain  a  claim  against  a 
registered  deed.  Thus,  in  Hine  v.  Dodd  (c)  it  was  said,  that  the  "  proof 
must  be  extremely  clear ;''  that  '^  apparent  fraud,  or  clear  and  undoubted 
notice,  would  be  a  proper  ground  for  relief,  but  suspicion  of  notice — 
though  a  strong  suspicion — is  not  sufficient,"  i&c.  In  Jolland  v.  Stain- 
bridge  (d)  Lord  Alvanley  said:  ^'It  must  be  satisfactorily  proved  that  the 
person  who  registers  the  subsequent  deed  must  have  known  exactly  the 
situation  of  the  persons  having  the  prior  deed,  and  knowing  that  j  regis- 
tered in  order  to  defraud  them  of  that  title  he  knew  at  the  time  was  in 
them."  In  the  later  case  of  Wyatt  v.  Barwell  (e).  Sir  William  Grant 
stated  the  doctrine  of  the  Court  to  have  been  this  :  '^  We  cannot  permit 
fraud  to  prevail ;  and  it  shall  only  be  in  cases  where  the  notice  is  so 
clearly  proved  as  to  make  it  fraudulent  in  the  purchaser  to  take  and 
register  a  conveyance  in  prejudice  to  the  known  title  of  another,  that  we 
will  suffer  the  registered  deed  to  be  effected.  *  *  It  is  only  by  actual 
notice,  clearly  proved,  that  a  registered  conveyance  can  be  postponed. 
Even  a  lis  pendens  is  not  deemed  notice  for  that  purpose  Cy)." 

On  the  other  hand,  in  Sheldon  v.  Cox  (g),  which  was  a  case  under  the 
Registry  law.  Lord  Nottingham  said :  "  There  is  no  .difference  between 
personal  and  constructive  notice,  in  its  consequences,  except  as  to  guilt: 
if  there  was,  it  would  be  very  inconvenient  and  notice  would  be  avoided 
in  every  case  by  employing  an  agent.  The  Statute  'of  Queen  Anne  was 
intended  only  to  protect  purchasers  against  secret  conveyances,  but  does 
not  prevent  their  being  affected  with  notice  in  the  same  manner  as  if  that 
Statute  had  not  been  made."  The  reporter  has  added  a  query,  whether 
the  case  was  well  considered.  Again,  in  Ford  v.  White  {h)^  the  strong 
language  of  the  earlier  cases  was  thus  explained  or  modified :  ''I  have 
been  referred,"  said  the  Master  of  the  Rolls,  ^Ho  several  cases  to  shew 
that  there  should  be  clear  evidence  of  notice.  That  is  so  ^  but  all  that  is 
meant  is,  that  the  notice  proved  in  this,  as  in  all  other  cases,  must  be 
sufficient  to  satisfy  the  Court,  and  then  it  must  be  acted  on.  If  the  evi- 
dence be  doubtful,  the  Court  will  either  order  an  enquiry  or  direct  an 


(o)  In  re  Burmcstcr,  0  Ir.  Ch.  410  ;  Clark  v.  Armstrong,  10  Ir.  Ch.  263 ;  Rioe  v.  (TCoimor, 
11  Ir.  Ch.  510;  12  Ir.  Ch.  437. 

(P)  Forraas  v.  McDonald,  5  Or.  312 ;  Baldwin  v.  Dui}^an,  6  Gr.  at  p.  &1>8  ;  Graham  ▼. 
Chalmers,  9  Gr.  241 ;  McCnim  v.  Crawford,  9  Or.  840. 

(c)  2  Atk.  27.').  (d)  3  Ves.  486.  (?)  19  Ves.  439. 

(/)  See  also  AVallacc  v.  llio  Marquis  of  Donegal,  1  Dr.  &  Wa].'488;  Bushel  ▼.  Biuhd, 
1  Sch.  ft  L.,  100.  (ff)  2  Amb.  C20.  (A)  16  Bcav.  123, 
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issne  to  try  the  facV  (a).  It  was  held  in  the  same  case  that  a  person  claim- 
ing under  the  Registry  law  is  affected  by  constmctive  notice  of  all  that 
is  on  the  Registry,  and  of  all  that  what  he  finds  there  would  put  him  upon 
inquiry  respecting.  The  plaintiff  was  a  mortgagee,  and  the  question  was 
as  to  his  right  to  priority  over  a  mortgage  subsequently  executed  to  one 
Parkes,  but  registered  before  the  plaintiff's  mortgage.  This  second 
mortgage  was  afterwards  assigned  to  one  Paget  and  others.  The  Master 
of  the  Rolls  was  satisfied  that  Parkes,  at  and  before  he  got  his  mortgage, 
had  actual  notice  of  the  plaintiff's  mortgage  ]  but  there  was  no  evidence 
that  Paget  and  the  others  (who  claimed  under  Parkes)  were  aware  of 
this  when  they  took  their  assignments.  The  Master  of  the  Rolls  held  as 
follows :  **  If  they  relied  on  the  register,  I  apprehend  they  must  be  taken 
to  have  notice  of  the  whole  register ;  and  if  so,  they  had  notice  that^  two 
months  after  the  date  of  Parkes's  mortgage,  a  security  was  registered, 
purporting  to  be  dated  four  years  previous.  This  would  put  them  upon 
enquiry  whether  Parkes  had  notice  (6).^'  I  may  add  that  Ijord  Romilly 
is  one  of  those  Ei^uity  Judges  who  have  expressed  their  regret  as  to  the 
effect  of  the  decisions  which  have  qualified  the  Registry  Act  (c).  It  was 
held  in  Le  Neve  v.  Le  Neve  (d)  followed  by  other  cases  (c),  that 
actual  notice  to  a  man's  solicitor  or  agent  is  sufficient  as  against  a  regis- 
tered deed,  though  there  may  have  been  no  actual  knowledge  by  the  man 
himself. 

These  cases  arc  law  here  as  well  as  in  England )  but,  in  the  late  case  of 
Wormold  v.  Maitland  (f)y  after  a  full  discussion  of  the  English  authorities, 
it  was  held  by  the  Vice-Chancellor  Sir  J.  Stuart,  broadly,  that  construc- 
tive notice  has  the  same  effect  as  against  a  registered  title  as  in  other 
cases.  In  the  course  of  his  judgment  his  Honour  observed :  '^  I  listened 
attentively  to  the  defendant's  counsel,  who  argued  the  case  very  elabo- 
rately, to  hear  if  anything  would  fall  from  them  to  shew  (there  being  no 
authority  for  the  proposition)  that  there  was  anything  in  the  way  of 
principle,  or  anything  which  could  be  suggested,  why  there  should  be  any 
difference  in  their  effect  between  actual  notice  and  constructive  notice^ 
and  I  heard  nothing  of  the  kind.  No  doubt  there  are  cases,  from  Hine 
V.  Dodd  downwards,  where  the  expression  *  clear  and  undoubted  notice ' 
has  been  used  j  and  that  expression,  it  has  been  argued,  means  actual — 
as  contrasted  with  constructive— notice.  But  I  should  do  a  very  dangerous 
thing  if  I  countenanced  that  notion,  because  constructive  notice  is  notice; 
and  if  notice,  it  is  clear  and  distinct  notice,  according  to  the  doctrine 
of  this  Court."  The  Irish  cases  were  not  cited  to  the  learned  Vice- 
Ohancellor,  but  his  decision  appears  to  have  been  acquiesced  in  by  the 
parties,  and  has  since  been  expressly  recognized  and  followed  in  Re 
Allen's  estate  (g).      The  second  of  the  two   classes  into  which  Sir 

(a)  Butsee  Foster  v.  Buell,  ante  p.  246.  (b)  See  E^  v.  Dolphin,  2  B.  A  B.  S02. 

(o)  10  Beav.  123.  (d)  3  Atk.  466 ;  8.  C.  Amb.  646. 

(e)  Leuchan  v.  McCabe.  2  Ir.  Eq.  351 ;  Tunatal  v.  Trapper,  3  Sim.  301 ;  Line  v.  Jaduon, 
20Beav.689.  (/)  86  L.  J.  Ch.  69.  (^)  Iiiah  Bep.  1  Eq.  466. 
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James  Wigram  divided  cases  of  constractiTe  notice  seems  to  fiall 
within  the  same  principle  as  cases  of  actual  notice,  yIz.,  positive 
frand.  The  class  of  cases  referred  to  consists  of  those  ''in  which  the 
Court  [is]  satisfied,  from  the  evidence  before  it,  that  the  partj  charged 
had  designedly  abstained  from  enquiry,  for  the  very  purpose  of  avoiding 
notice"  (a).  And  there  is  sometimes  great  difficulty  in  drawing  the 
distinction  between  cases  of  fraud  and  mere  cases  of  implied  notice  (6). 
In  the  second  report  of  the  Real  Property  Commissioners  (c)  it  is  observed: 
''  Between  actual  notice  and  the  highest  degree  of  constroctive  notice 
there  is  no  substantial  difference  ]  indeed  the  latter,  as  resting  oflener  on 
written  evidence,  is  frequently  more  clear  and  satisfactory  3  and  the 
deference  to  moral  feeling,  which  affords  perhaps  the  strongest  reason 
for  giving  effect  to  actual  notice,  would  be  violated  in  no  less  degree  by 
denying  the  same  effect  to  a  strong  and  clear  case  of  constructive  notice." 

The  characteristics  of  the  second  class  of  cases  described  by  Sir  James 
Wigram  were  probably  not  in  the  contemplation  of  the  learned  Judges  of 
this  Court  when  saying  that  constructive  notice  would  not  prevail  against 
a  registered  deed  ]  but  to  most  cases  of  constructive  notice,  not  falling 
within  that  class,  or  within  the  principle  of  Le  Neve  v.  Le  Neve  or  Ford 
V.  White,  the  doctrine  so  often  stated  from  this  place  as  to  the  insufficiency 
of  such  notice  against  a  registered  title  ipust,  in  regard  to  rights  in  exis- 
tence before  the  passing  of  the  Registry  Act  of  1865,  be  held  to  continue 
to  be  the  law  of  this  Court,  until  either  a  contrary  rule  is  asserted  by  the 
Court  of  Error  and  Appeal,  or  at  all  events,  until  the  broad  doctrine  laid 
down  by  Sir  James  Stuart  receives  the  express  sanction  of  a  hi^rber  Court 
in  England.  The  doctrine  howevei^  as  I  have  already  pointed  out,  has 
no  application  to  the  case  of  an  unregistered  title  which  is  not  founded 
on  a  deed  or  conveyance  within  the  meaning  of  the  Act. 

The  defendants  also  setup  the  plaintiff* 's  delay  as  a  bar  to  relief.  But 
delay  while  the  vendee  is  in  possession  is  no  defence  to  a  bill  for  specific 
performance  {d) ;  and  here  the  purchase  money  was  duly  paid,  and  all 
that  remains  unsatisfied  of  the  consideration— if  anything  remains  unsatis- 
fied— is  some  work  which  the  plaintiff*  was  to  do  in  clearing  the  adjoining 
lot,  for  which  no  time  was  fixed,  and  with  respect  to  which,  it  does  not 
appear  that  the  vendor  ever  made  a  demand  that  the  plaintiff  did  not 
comply  with.  These  circumstances  constitute  an  additional  answer  to  the 
defence  of  delay. 

The  learned  counsel  for  the  defendants  contended  further,  that  the 
plaintiff*  had  acquiesced  in  his  vendor's  subsequent  dealings  with  the  pro- 
perty. No  such  defence  is  set  up  in  the  answer,  or  therefore,  is  open  to 
the  defendants  now.     But  there  is  no  evidence  whatever  of  acquiescence. 

(a)  Joncfl  V.  Smith,  1  Hare  55.    S«o  Sug.  V.  *  P.  U  ed.  pp.  783, 784. 

ib)  Bcnham  v.  Keane,  IJ.  ft  H.  702.  (c)  1830,  p.  88. 

(cQ  Sharp  v.  MilUgan,  22  Beav.  606 ;  Clark  v.  Moore,  1  J.  ft  La.  T.  728 ;  Bazk  v.  Smytb, 
8  lb.  193 ;  Crof ton  y.  Ormsby,  2  Sch.  *  L«f .  601 ;  Ridgway  t.  Hort«n,  6  H.  L.  8M. 
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The  plaintiff  knew  nothing  of  the  mortgage  nntil  nntil  some  time  after  it 
was  given,  when  he  was  told  of  it  by  a  friend ;  and  he  knew  nothing  of 
the  Chancery  sale  until  after  it  had  taken  place.  He  had  heard  of  the 
■nit,  but  was  also  assured  by  Thomas  that  he  would  make  it  all  right ; 
and  the  plaintiff  thought  his  brother  would  protect  him  and  save  the  pro- 
perty. It  is  manifest  that  these  facts  do  not  afford  the  slightest  ground 
for  the  argument  of  there  having  been  an  acquiesence  within  the  autho- 
rities on  that  subject. 

I  think  there  must  be  a  decree  for  the  specific  performance  of  the  con- 
tract. Reference  to  the  Master  to  inquire  whether  the  consideration  has  been 
fully  paid ;  and  if  not,  what  is  due  to  the  plaintiff  in  respect  thereof,  and  the 
Master  is  to  charge  the  plaintiff  with  the  value  in  money,  of  any  work 
which  the  the  plaintiff  has  not  performed,  and  is  still  liable  to  perform. 
Just  allowances  to  all  parties.  Defendants  the  Bank  to  pay  the  costs  of 
the  plaintiff,  less  the  amount  (if  anything)  which  the  plaintiff  is  still  liable 
for.  Should  the  balance  be  in  plaintiff's  favour,  or  on  payment  of  the 
balance  if  agaiost  him,  conveyance  to  be  executed. 


Letter  from  H.   BeUenden  Ker,  Eeq.f   addressed  to   the  Lord 

Chancellor. 
**Mt  Lord, 

In  compliance  with  your  Lordship's  direction,  I  have,  in  conjunction 
with  Mr.  Hayes  and  Mr.  Christie,  revised  the  act  passed  in  the  last  session 
'for  simplifying  the  Transfer  of  Property  (a).'  Though  most  of  the 
various  objects  which  that  act  embraces  are  of  a  practical  and  beneficial 
character,  and  ought  to  be  included  in  any  comprehensive  scheme  for 
ameliorating  the  law  of  property,  yet  the  apparent  inexpediency  of  some 
of  its  provisions,  except,  perhaps,  as  parts  of  such  a  scheme,  and  the  con- 
fessedly imperfect  frame  of  others,  induce  us  to  recommend,  as  the 
clearest  and  safest  course,  that  the  act  should  be  wholly  repealed,  and 
the  clauses  of  which  the  policy  is  unexceptionable  be  re-enacted  in  a  dif- 
ferent form. 

We  are  quite  sensible  of  the  difficulty  and  danger  attending  any 
attempt  at  legislation  on  detached  points  of  a  complicated  system,  espe- 
cially where  the  proposed  changes  tend  to  contradict  principles  on  which 
that  system  is  based ;  and  we  have,  therefore,  approached  the  subject 
not  without  considerable  diffidence.  The  conviction  that  sucti  partial 
remedies  cannot  be  too  cautiously  applied,  has  induced  us  to  review  the 
act  with  the  intention,  first,  of  confining  it  to  points  which  may  safely 
admit  of  being  thus  separately  treated,  and,  secondly,  of  legislating  upon 


(a)  7  4  8110.  dk.  70. 
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those  points  with  greater  accuracy  and  perspicuity.  But,  although  we 
have  prepared  the  bill  now  submitted  to  your  Lordship,  ailer  the  merits 
and  defects  of  the  existing  act  had  been  amply  discussed  by  the  Profession, 
it  is  yet  very  possible  that  we  may  have  failed,  either  to  select  for  omis- 
sion the  objectionable  portions  only,  or  to  enhance,  by  alterations  in 
arrangement  and  expression,  the  practical  value  of  the  resL  The  result, 
indeed,  of  some  recent  statutes  has  shewn  that  the  most  elaborate  enact- 
ments differ  from  the  least  accurate  only  in  the  degree  of  help  which  they 
require  from  judicial  exposition. 

There  are  two  sections  of  the  Transfer  Act  which  it  is  proposed  alto- 
gether to  omit : — 

1st.  The  ninth  section,  enabling  the  executor  or  administrator  of  a 
mortgagee  to  convey  the  legal  estate  outstanding  in  his  real  represen- 
tative. 

2ndly.  The  tenth  section,  enabling  trustees  and  others  to  give  dis- 
charges for  moneys. 

1st.  As  regards  the  ninth  section,  which  provides  for  the  conveyance 
of  a  mortgaged  estate  by  the  executor  or  administrator  of  the  mortgagee, 
the  design  is  good  j  but  it  is  so  imperfectly  carried  out  by  the  very  limited 
terms  of  the  enactment,  that  practically  the  power  is  attended  with  very 
little  real  advantage.  It  is  necessary,  for  the  purposes  of  title,  to  ascer- 
tain that  possession  has  not  been  taken,  that  no  action  or  suit  is  pending, 
and  that  the  legal  estate  is  vested  in  the  real  representative  of  the 
mortgagee  ^  for  a  mere  negative  allegation  of  these  facts  in  the  deed  of 
conveyance  would  not  satisfy  a  purchaser.  But  it  is  obvious  that  the 
necessity  of  proving  these  facts,  and  particularly  the  fact  of  the  legal 
estate  being  vested  in  the  real  representative,  (the  very  difficulty  often 
i>eing  that  the  heir  is  unknown),  destroys,  in  a  great  measure,  the  utility 
of  the  enactment.  The  clause,  besides,  authorizes  a  conveyance  only  on 
actual  payment  to  the  executor  or  administrator  of  the  whole  debt ; — not 
extending  to  a  conveyance  on  part  payment  or  a  conveyance  under  any 
arrangement  for  exonerating  the  whole  or  part  of  the  lands  without  pay- 
ment, nor  to  cases  where  the  money  has  been  paid  in  the  mortgagee's 
lifetime,  or  the  executor  has  received  the  money  at  a  former  period,  or  has 
assented  to  a  bequest  of,  or  has  assigned  the  debt.  And,  moreover,  as 
the  power — a  bare  statutory  authority — is  not  conferred  on  the  proving 
execut-or  alone,  it  might  be  considered  (though  not,  we  think,  on  a  just 
view  of  the  provision)  necessary  to  its  due  execution,  that  an  executor 
who  had  not  proved,  or  had  even  renounced  the  probate,  should  join — a 
possible  construction,  which  would  not  only  narrow  still  further  the  range 
of  the  power,  but  probably  implicate  many  titles  depending  on  the  con- 
trary assumption.  Another  more  material  objection  arises  from  the 
want  of  a  precise  definition  of  what  shall,  for  the  purposes  of  the  act,  be 
considered  as  falling  within  the  term  ^mortgage,' — a  term  which,  taken 
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accordiDg  to  its  strict  legal  acoeptation,  would  ezclade  a  large  proportion 
of  the  transactions  comprehended  under  the  popular  meaning  of  that 
term,  and  clearly  within  the  mischief  sought  to  be  remedied  by  the  clause 
in  question.  Such  a  definition  should,  therefore,  be  given  as  would 
extend  the  benefit  of  the  enactment  to  all  cases  where,  according  to  the 
rules  of  a  court  of  equity,  a  party  is  entitled  to  call  for  a  conveyance  of 
any  property,  pledged  or  charged  as  a  security  for  money,  on  satisfaction 
of  the  debt ;  whether  the  security  be  in  the  form  of  a  mortgage,  to  which 
the  right  of  foreclosure  is  incident,  or  of  a  conveyance  to  the  creditor 
or  his  trustee  upon  trust  to  sell,  or  in  any  other  form  whatever.  Some 
method,  too,  more  satisfactory  than  the  use  of  such  terms  as  *  his  exe- 
cutor or  administratior,'  should  be  devised  for  ascertaining  the  person  by 
whom,  in  every  possible  state  of  circumstances,  the  act  is  to  be  performed  ] 
for  it  is  only  by  the  expression  of  a  rule  of  law  in  general  and  comprehen- 
sive terms,  that  there  can  be  any  reasonable  hope  of  attaining  completeness 
or  certainty.  Then,  as  regards  the  principle  involved  in  this  section  of 
the  act,  if  it  be  fit  that  a  mortgagee's  executor  or  administrator  (who, 
after  being  paid  in  full,  has  no  further  interest  in  the  matter,  and  who,  as 
he  might,  be  it  observed,  have  recovered  the  debt  although  unable  to 
make  or  procure  a  re-conveyance  of  the  estate,  may  refuse  to  exercise 
the  statutory  power,  vested  in  him  as  a  mere  instrument  for  the  conve- 
nience of  others)  should  be  enabled  by  his  act  to  denude  the  heir  or 
devisee  of  the  legal  estate  and  vest  it  in  the  mortgagor  or  his  nominee, 
it  must  a  fortiori  be  fit  that  the  unpaid  executor  or  administrator  should 
be  enabled  to  command  the  legal  estate  ybr  the  purposes  of  the  security 
and  the  better  administration  of  that  portion  of  the  assets  of  his  testator  or 
intestate.  It  can  hardly  be  contended  that  the  equity  of  the  executor  or 
administrator  to  have  the  full  benefit  of  the  unsatisfied  and  forfeited 
mortgage  is  not  as  strong  and  as  urgent,  at  least,  as  the  equity  of 
the  mortgagor  to  have  the  full  benefit  of  the  redemption.  In  each  case 
the  same  principle  applies ;  and  that  principle,  fairly  carried  out,  would 
require  that  every  person  entitled  to  call  for  the  legal  estate  should  be 
enabled  to  obtain  it  with  as  little  difficulty  and  expense  as  may  be  consis- 
tent with  safety  to  the  rights  of  parties,  and  with  the  maintenance  of  the 
distinction  between  the  jurisdictions  of  law  and  equity.  In  the  actual 
state  of  the  law,  there  are  three  modes  by  which  a  party  equitably  enti- 
tled may  get  in  the  legal  estate : — 1st.  By  obtaining — often  at  a  great 
expense — often  on  imperfect  evidence,  which  leaves  the  title  open  to 
question — a  conveyance  from  the  party  in  whom  the  estate  is  actually 
vested,  if  competent  and  willing  to  convey  it.  2ndly.  In  certain  Cases  of 
incapacity,  absence,  or  refusal,  by  the  still  more  costly  remedy  of  an 
order  of  the  Court  of  Chancery^  made  on  a  summary  applicfition  by  peti- 
tion, pursuant  to  the  acts  relating  to  infant  trustees,  &c. ;  but  which 
application  involves  a  reference  to  the  Master,  with  all  its  consequences. 
3rdly.  In  cases  not  within  those  acts,  ^which  are  crippled  by  many  unne- 


XX.  Appendix. 

cesFary  exceptions),  at  a  still  greater  expense,  bj  means  of  a  ■nit  in 
equity  regularly  instituted.  Now  all  the  cases  to  which  the  abo?e  acts 
extend  fall  within  the  principle  of  the  power  in  question  enabling  the 
executor  or  administrator  of  a  mortgagee  to  convey ;  and  that  principle 
once  admitted  should  be  adopted  to  its  fullest  extent,  unless  it  can  he 
shewn  that  its  general  adoption  would  be  productive  of  inconvenience. 
But  if  the  general  power  were  so  framed  as  to  make  its  exercise  de- 
pendant on  the  fact  of  the  right  in  equity  to  call  for  the  legal  estate  being 
really  in  the  party  who  makes  the  disposition,  no  undue  advantage  would 
be  obtained,  while  the  title  would  be  relieved  from  the  necessity  which 
at  present  exists  of  proving  that  the  legal  estate  is  vested  in  the  party  by 
whom  (or  by  whose  substitute)  it  is  assumed  to  be  conveyed.  Having 
arrived  at  the  conclusion  that  a  free,  yet  well  considered  application  of 
the  principle  already  admitted  by  the  Legislature  is  of  the  very  essence 
of  a  wise  and  just  amendment  of  the  law  of  real  property,  no  attempt  has 
been  made  to  fit  the  existing  clause  to  the  particular  case  at  which  it  is 
aimed.  If,  however,  it  phould  be  deemed  expedient  to  make  a  partial 
application  of  the  principle — to  amend  the  law  by  engrafting  npon  it  an 
anomalous  provision — the  ninth  section  of  the  Transfer  Act  may  be  so 
modified  as  to  attain  more  perfectly  the  very  limited  objects  of  itsframers. 
Though  these  observations  are  applied  to  outstanding  legal  fees,  yet  the 
mischief  extends  to  outstanding  terms  of  years,  which,  notwithstanding 
all  the  remonstrances  of  the  Profession  and  the  practical  examples  af- 
forded by  every  railway  act  of  the  summary  abatement  of  those  nnisanoes, 
remain  to  this  day  a  fertile  source  of  expense,  difficulty  and  delay  in  the 
deduction  of  titles  to  real  estate  (a). 

2ndly.  As  regards  the  tenth  section,  which  enacts  that  the  payment 
to,  and  the  receipt  of,  any  person  to  whom  any  money  shall  be  payable, 
on  any  express  or  implied  trust,  shall  be  a  discharge,  it  is  conceived  that 
it  never  could  have  been  in  the  contemplation  of  the  framers  of  the  act 
to  render  in  equity  the  receipt  of  the  person  entitled  at  law  nnder  every 
trust  whatsoever  (whether  merely  implied  or  otherwise)  an  efifectual  dis- 
charge to  the  party  paying.  The  eflPect  of  this  new  rule,  if  carried  to  its 
fullest  extent,  would  be  to  alter  essentially  one  of  the  most  impoiiant 
principles  of  a  c^urt  of  equity.  It  is  conceived  that  the  rule  was  intended 
to  remedy  an  inconvenience  of  a  much  narrower  extent.  In  equity  the 
person  beneficially  entitled  is  the  person  to  concur  in  directing  the  pay- 
ment to  the  trustee,  except  where  the  cestui  que  trust  is  unascertained 
or  incompetent,  or  where  there  is  some  trust  shewing  that  the  trustee 
was  to  have  the  money  at  his  disposal  for  a  particular  purpose,  (as  that 
of  re-investment,  &c.),  or  where  there  is  an  express  declaration  absolving 
the  person  paying  from  seeing  to  the  disposition  of  the  money.     TIm 
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roles  as  to  the  liability  of  a  partj  paying  money  to  a  trastee,  without 
the  coDcorrence  of  the  cestui  que  trusty  to  see  the  money  duly  applied, 
have  yaried,  and  are  not  yet  precisely  defined.  To  avoid  any  question, 
it  has  been  usual  to  accompany  a  trust  for  sale,  &c.,  with  a  declaration 
that  the  receipt  of  the  trustee  shall  be  a  sufficient  discharge.  This  oc- 
casionally is  omitted,  and  thence  a  difficulty  may  arise,  either  in  ascer- 
taining whether  the  party  paying  is  or  is  not  bound  to  see  to  the  ultimate 
disposition  of  the  money,  or  in  procuring  the  concurrence  of  the  party 
entitled,  who  may  be  abroad,  &c.  The  evil  goes  to  this  extent  only ;  but 
the  remedy  is  far  more  extensive,  and  is  one  which  a  very  slight  conside- 
ration will  shew  the  danger  of  adopting.  There  can  be  no  question  but 
that  it  would  be  desirable  to  supply  a  fit  remedy,  by  carefully  ascertaining 
the  state  of  the  law  as  regards  any  discrepancies  or  uncertainties,  and 
removing  them ;  and  so  to  extend  the  rule  as  to  obviate  all  practical 
inconvenience.  Perhaps  a  rule  which,  with  some  modifications,  should 
give  every  trustee  having  an  express  power  to  sell  or  raise  money 
an  authority  to  give  a  receipt  for  it,  would  be  advisable.  And 
such  a  rule  would  be  consistent  with  the  HOth  Order  in  Chancery, 
which  renders  it  unnecessary  to  make  the  cestui  que  trusts  parties  to  a 
suit  where  there  are  trustees  competent  to  sell  and  give  receipts  ]  but  if  the 
clause  as  it  stands  in  the  act  were  to  remain,  it  would  of  necessity  lead  to 
an  alteration  of  the  practice  )  and  in  all  cases  where  there  was  a  trustee 
of  money,  under  any  trust  direct  or  implied,  it  would  become  unnecessary 
to  make  the  persons  interested  parties.  The  remainder  of  the  section 
refers  to  the  receipts  of  the  survivors  of  mortgagees  being  effectual  dis- 
charges. Similar  objections  apply  to  this  branch  of  the  clause.  Tmstees 
often  lend  money  on  mortgage,  and  take  the  security  to  themselves  as 
joint  tenants,  not  noticing  the  trusts  in  the  deed  ]  but  generally  there  is 
inserted  a  declaration  that  the  receipt  of  the  survivor  shall  be  a  discharge 
—-thus  negativing  the  equitable  tenancy  in  common.  When  this  declara- 
tion is  omitted,  and  a  trustee  dies,  it  becomes  necessary  to  shew  the  trust 
of  the  money,  and  the  power  of  the  surviving  trustees  to  give  a  receipt  for 
it ;  and  this  evidence  becomes  part  of  the  mortgagor's  title.  It  was  to 
remove  this  inconvenience  that  the  clauBe  was  framed ;  but  it  goes  far  be- 
yond the  evil  in  question,  by  making  the  receipts  of  the  survivor  of  aU 
mortgagees  who  are  at  law  joint  tenants  sufficient.  Now  in  practice, 
many  persons,  not  trustees,  &c.,  take  securities  in  joint  tenancy ;  and  it 
would  seem  very  inexpedient  thus  to  repeal  generally  the  salutary  equitable 
rule  as  regards  these  securities,  and  to  allow  the  survivor  to  possess  him- 
self of  the  whole  funds,  without  the  concurrence  of  the  representatives  of 
the  other  equitable  tenant  in  common.  Supposing,  however,  that  this 
part  of  the  clause  is  retained,  the  expression  of  the  rule  in  the  statute  be- 
ing inaccurate,  it  would  requi  e  considerable  alteration. 

As   these  two  sections  involve  great  and  extended  alterations  of  the 
law,  without  supplying  any  complete  or  careful  expression  of  the  rules,  it 
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has  been  thonght  necessary  to  expl^n  at  length  the  reasons  for  omittbg 
them  from  the  proposed  bill  (a). 

In  the  preparation  of  this  bill  ver/  little  more  has  been  attempted 
than  a  re-enactment^  in  terms  more  precise  and  apt,  of  the  clauses 
of  the  existing  act.  If  it  had  not  been  considered  expedient  to 
confine  the  present  bill  to  a  re-enactment  of  the  clauses  of  that  act,  except 
as  above  stated,  and  if  there  had  been  sufficient  time,  it  is  conceived  that 
much  advantage  might  have  been  derived  from  enactments  which  would 
remove  many  of  the  inconveniences  arising  from  the  present  state  of  the 
law  relating  to  the  transfer  of  property.  There  are  many  points  in  addition 
to  those  relating  to  outstanding  legal  estates  already  adverted  to,  as  to 
which  enactments  might  be  framed  calculated  to  effect  a  great  diminution 
of  expense  in  tracing  titles.  The  whole  law  relating  to  judgments  is  very 
confused  and  obscure ;  and  the  law  relating  to  covenants  might  be  altered 
with  advantage.  A  reference  to  the  reports  of  the  Real  Property  Com- 
missioners will  fully  prove  that  much  yet  remains  to  be  done  towards 
simplifying  the  transfer  of,  and  removing  various  difficulties  relating  to 
the  evidence  of  the  title  to  real  property.  • 


It  is  now  proposed  to  add  some  observations  on  the  remaining  provi- 
sions of  the  Transfer  Act,  and  some  explanation  of  the  views  with  which 
the  provisions  intended  to  be  substituted  by  the  proposed  bill  have  been 
framed. 

As  to  sect.  2  of  the  Transfer  Act,  and  also  of  the  proposed  bill.  An 
oversight,  to  which  we  think  undue  importance  has  been  attached,  has 
rendered  this  clause  a  nullity  for  practical  purposes.  A  doubt  existed 
whether  a  lease  or  bargain  and  sale  for  a  year,  on  which  a  release  is 
founded,  is  chargeable  with  progressive  stamp  duty.  The  better  opinion 
probably  is  that  the  duty  is  not  chargeable,  but  it  had  become  the  general 
practice  to  pay  the  progressive  stamp  duty.  By  the  Act  of  the 
fourth  of  Victoria,  cap.  21,  dispensing  with  a  lease  for  a  year,  it  was  pro- 
vided that  the  release  should  be  chargeable  with  the  lease-for-a-year 
stamp  duty,  (other  than  the  progressive  duty),  thus  giving  a  kind  of  leg- 
islative sanction  to  the  practice  which  had  obtained.  By  the  second 
section  of  the  act  of  last  session,  a  deed,  which,  without  more,  was  there- 
by made  to  operate  as  a  conveyance  of  the  immediate  freehold  in  land, 
was  charged  *  with  the  same  stamp  duty  as  would  have  been  chargeable  if 
such  conveyance  had  been  made  by  lease  and  release.*  It  was  suggested, 
but  we  think  erroneously,  that  this  enactment  required  that  the  progres- 
sive duty  which  would  have  been  chargeable  on  a  lease  for  a  year  was 
chargeable  upon  the  deed  deriving  its  validity  from  the  act ;  and  this  having 
been  generally  adopted,  while  there  was  no  measure  of  the  amount  of  such 
duty,  (which  depended  on  the  length  of  an  instrument  which  did  not  exist), 


(a)  The  "  bill "  here  leferred  to  ia  now  the  Aot  8  &  9  Vict  c  108. 
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it  has  become  the  general  practice  to  entirely  abandon  this  clause  of  the  act, 
and  accordingly  conveyances  to  which  it  would  have  been  applicable  are 
now  made  under  the  Lease  and  Release  Act  of  the  fourth  of  Victoria. 
This  section  has  been  the  subject  of  much  criticism  and  discussion  ;  and 
it  must  be  admitted  that  it  is  not  conceived  or  expressed  with  that  atten- 
tion to  principle   and  that  exactness  which  ought   to   characterize  an 
enactment  on  the  subject  to  which  it  relates.     When  it  is  said  that  *  any 
person  may  convey  by  any  deed,  without  livery   of  seisin  or  inrolment, 
or  a  prior  lease,'  it  seems  to  be  assumed  that  there  is  in  law  some  stan- 
dard instrument  by  which,  with  the  addition  of  any  of  the  above  conco- 
mitants, the  immediate  freehold  in  lands  may  be  conveyed ;  but  there  is 
in  fact,  no  such  instrument  in  law.     There  are  (besides  a  covenant  to 
stand  seised)  three  several   assurances  adapted  to  convey  it,  viz.,  feoff- 
ment, bargain  and  sale  inrolled,  and  lease  and  release,  all  founded  on 
different  principles,  differing  in  their  modus  operandi^  and  having  an 
important  difference  in  their  effects.     If  the  deed  of  conveyance  estab- 
lished by  the  Transfer  Act  be  a  new  statutory  assurance,  which  is  neither 
a  feoffment,  nor  a  bargain  and  sale,  nor  a  lease  and  release,  it  is  merely 
nugatory  to  provide  that  such  assurance  shall  be  effectual  '  without  livery 
of  seisin,  inrolment,  or  prior  lease,'  for  the  forms  or  solemnities  in  ques- 
tion have  not  the  slightest  significance  with  reference  to  such  a  convey- 
ance ]  while  if,  on  the  other  hand,  it  be  considered  that  the  framers  did 
not  intend  to  introduce  any  new  assurance,  but  only  to  exempt  the  exist- 
ing assurances  from  useless  and  troublesome  forms,  the  inattention  to 
principle  in  the  structure  of  the  section  is  equally  apparent ;  for  it  is  not 
clear  that  it  would  not  be  necessary  to  attribute  to  the  assurance  the 
character  either  of  a  feoffment  without  livery,  or  a  bargain  and  sale  with- 
out inrolment,  or  a  release  without  a  lease  for  a  year,  and  there  seem  to 
be  no  means  of  ascertaining  to  which  of  the  three  kinds  of  assurance  the 
conveyance  under  the  act  would  belong.     The  only  point  on  which  the 
act  can  be  pronounced  clear  is,  that  the  assurance,  if  a  bargain  and  sale, 
shall  operate  by  transmutation  of  possession,  that  is,  have  the  like  effect 
in  transferring  the  legal  seisin  as  a  common  law  assurance  would  have 
had,  contravening  in  this  respect  an  establifthed  construction  of  the  Sta- 
tute of  Uses,  without  any  other  necessity  than  that  which  is  imposed  by 
the  form  of  the  enactment.     A  further  objection  is,  that  it  sec^s  to  be 
assumed  that  livery  of  seisin  has  the  same  reference  to  a  charter  of  feoff- 
ment which  enrolment  has  to  a  bargain  and  sale,  the  fact  being  that  livery 
of  seisin  is  the  essence  of  a  feoffment  of  which  the  charter  is  only  the 
evidence,  while  the  bargain  and  sale  is  the  assurance  to  the  efficacy  of 
which  the  form  o{  inrolment  was  made  necessary  by  a  subsequent  statute. 
The  general  object  of  sect.  2  of  the  proposed  bill  is  the  same  with  that 
of  the  corresponding  section  of  the  Transfer  Act ;  namely,  to  give  to  all 
freehold  lands  in  possession  the  capacity  of  being  transferred  without  any 
of  those  forms  or  solemnities  which  occasion  expense  and  trouble)  but 
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have  no  essential  connexion  with  the  act  of  transfer.  A  large  class  of 
freehold  hereditaments  is,  by  the  existing  law,  and  has,  froo  the  remo^ 
est  antiquity,  been  invested  with  this  capacity,  to  the  extent  of  being 
transferable  by  the  observance  only  /of  those  forms  or  solemnities  which 
are  included  in  the  execution  of  an  ordinary  deed.  The  hereditaments 
so  circumstanced  are  technically  said  to  lie  in  grant,  while  the  heredita- 
ments to  which  the  law  has  hitherto  denied  the  capacity  of  being  trans- 
ferred by  deed  are  technically  said  to  lie  in  livery.  It  has  never  been 
proposed  that  the  class  of  property  with  which  this  section  deals  should 
be  made  transferable  by  any  mode  less  formal  than  a  deed.  We  have 
therefore  considered  that  the  most  direct  and  the  most  simple  means  of 
obtaining  the  object  proposed  is,  to  impart  to  corporeal  hereditaments, 
that  is,  to  hereditaments  which  lie  in  livery  only,  the  capacity  of  being 
transferred  by  deed,  by  providing  that,  *as  regards  the  conveyance  of  the 
immediate  freehold  thereof,'  they  *  shall  be  deemed  to  lie  in  grant  as  well 
as  in  livery.'  The  effect  of  the  clause  will  be  to  render  a  reference  to 
the  Lease  and  Release  Act  of  the  4  &  5  Vic  c.  21,  unnecessary  in  the 
case  of  corporeal  hereditaments  in  England,  and  to  dispense  with  a  refer- 
ence to  or  recital  of  a  lease  for  a  year  in  the  case  of  corporeal  hereditar 
ments  in  Ireland. 

As  to  septs.  3  and  4  of  the  Transfer  Act,  and  sect.  3  of  the  proposed 
bill.  The  third  section  of  the  bill  consolidates  the  third  and  foarth  sections 
of  the  act,  and  extends  the  requirement  of  a  deed  to  the  case  of  a  feoff- 
ment. It  is  apprehended  that  when  the  solemnity  of  a  deed  was  required 
for  the  transactions  to  which  these  sections  apply,  the  case  of  a  feoffment 
was  not  advisedly  omitted.  An  exception  is  necessarily  introduced  as  to 
a  customary  feoffment  by  an  infant.  As  the  cases  of  such  feoffment  are 
local  and  rare,  and  the  power  of  making  them  at  all  of  doubtful  expediency, 
and  at  variance  with  the  policy  of  the  general  law,  it  did  not  seem  advis- 
able to  remove  the  personal  incapacity  of  the  infant  so  as  to  enable  him 
to  make  a  deed.  The  power  for  an  infant  of  a  certain  age  to  make  a 
feoffment  exists  only  under  the  custom  of  gavelkind ;  and  should  any 
change  be  made  in  the  law  on  this  subject,  it  would  perhaps  be  better  to 
take  away  the  power  of  making  such  feoffments,  than  to  attempt  improve- 
ments in  the  mode  of  making  them. 

An  to  sees.  6  and  7  of  the  Transfer  Act,  and  sec.  4  of  the  proposed 
bill,  "the  fourth  section  of  the  bill  consolidates  the  sixth  aAd  seTcnth 
sections  of  the  act.  The  omission  from  the  act  of  the  word  'give' 
(which  has  the  like  effect  in  implying  a  warranty  or  covenant  in  law,  or 
indeed  a  surer  effect  for  that  purpose  than  the  word  'grant')  was  probably 
an  oversight.  The  like  observation  applies  to  the  omission  of  '  partition,' 
which  is,  to  a  considerable  extent,  in  the  same  predicament,  with  respect 
to  the  implication  of  a  warranty  or  condition  in  law,  as  an  exchange. 
The  doctrine  is  not  so  prominently  called  into  notice  in  the  case  of  par* 
tition  as  in  the  case  of  exchange,  because  in  the  great  majoti^  of  ini tanoea^ 
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lb*  andiTided  shftre  which  a  co-tenant  gives  up  in  one  portion  of  the  land 
It  held  nnder  the  tame  title  with  the  nndivided  share  which  he  retains  in 
the  portion  which  he  takes  in  severalty ;  and  thos,  in  dealing  with  pro- 
.  pertj  taken  in  severaltj  on  a  partition,  the  investigation  of  the  title  to  the 
undivided  share  given  up  occasions  no  additional  expense  or  trouble,  being 
in  fact  involved  in  the  investigation  of  the  title  to  the  undivided  share 
retained.  But  though  the  practical  inconvenience  of  the  implied  condition 
is  less  in  the  case  of  partition  than  in  the  case  of  exchange,  jet,  as  the 
inconvenience  is  the  same  in  kind,  and  the  principle  identical,  it  would  be 
absurd  in  a  legislative  measure  to  provide  for  the  one  case  and  to  omit 
the  other.  It  is  perhaps  unnecessary  to  observe  that  the  seventh  section 
of  the  act,  which  declares  'that  no  assurance  shall  create  any  estate  by 
wrong,  or  have  any  other  effect  than  the  same  would  have  if  it  were  to 
take  eflect  as  a  release,  surrender,  grant,  lease,  bargain  and  sale,  or  cove- 
nant to  stand  seised,'  h<is  been  understood  by  some  persons  to  deny  effect 
to  an  assurance  made  by  way  of  appointment,  and  consequently  that  this 
construction  has  occasioned  some  alarm  to  parties  having  powers  of  ap- 
pointment equivalent,  in  point  of  dominion,  to  the  fee,  but  having  no 
power  of  alienaUon  otherwise  than  by  an  exercise  of  their  power. 

As  to  sect  11  of  the  Transfer  Act,  and  sect.  6  of  the  proposed  bill. 
The  first  branch  of  the  eleventh  section  of  the  act  declaring  '  that  it  shall 
not  be  necessary  in  any  case  to  have  a  deed  indented,'  appears  open  to 
the  objection  of  ambiguity ;  as,  first,  it  may  mean  that  the  act  or  cere- 
mony of  indenting  need  not  be  performed  on  the  material  on  which  the 
intended  instrument  is  written,  &c.,  and  this  meaning  is  in  accordance 
with  the  marginal  note,  but  then  such  note  is  not  part  of  the  act,  and 
cannot  be  used  to  construe  it ;  or,  secondly,  it  may  be  merely  descriptive 
and  mean  that  it  shall  not  be  necessary  in  any  case  to  have  an  indenture. 
The  terms  descriptive  of  an  indenture  in  the  Statute  of  larolments  (27 
Henry  8,  c.  16)  are,  '  a  writing  indented,  sealed,  and  inroUed  in,'  ^.  It 
must  be  borne  in  mind  that  the  mode  of  conveyance  by  bargain  and  sale 
inrolled  has  not  been  expressly  abolished.  Now,  suppose  the  true  con- 
struction of  this  enactment  to  be  the  constmcUoo  first  suggested,  and 
so  to  render  the  act  of  indenting  unnecessary,  dien  the  bargain  and  sale 
will  necessarily  be  a  writing  sealed  and  enrolled  according  to  the  Statute 
of  Inrolments,  also  signed  in  those  cases  in  which  signature  has  been  ren- 
dered necessary,  but  not  subjected  to  the  act  or  ceremony  of  indenting ; 
on  the  other  hand,  suppose  the  other  construction  of  this  enactment  to 
be  the  correct  one,  vis.,  that  it  shall  not  be  necessary  in  any  case  to  have 
an  indenture,  then  this  enactment  is  virtually  an  abolition  of  the  mode  of 
conveyance  by  bargain  and  sale,  for  the  enactment  is  negativtf  and  the 
form  of  a  statutable  bargain  and  sale  of  a  freehold  interest  would  be  un- 
ascertained and  unascertainable.  The  second  branch  of  the  eleventh 
section  of  the  act  declares  that  any  person  not  bemg  a  party  to  any  deed 
['not  party  to  any  dud  whaJtnwtr-  is  the  literal  expression,  though 
60 
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obviouslj  not  the  retl  meaning]  maj  take  an  immediate  benefit  under  it 
[there  really  ia  not  anything  to  which  this  pronoun  it  relates],  in  the  same 
manner  as  he  might  under  a  detdjpolL  The  few  wotds  interposed  and 
bracketed  in  the  preceding  statement  indicate  some  terms  and  expressions 
which  are  very  open  to  critical  objection,  though  not  unintelligible.  Bot 
the  real  and  strong  objection  to  this  second  branch  of  the  eleventh  section 
iSy  that  it  has  not  been  framed  with  sufficient  regard  to  the  qualities  of 
preciBion  and  caution.  The  general  rule  intended  to  be  thereby  varied 
may  be  stated  thus ;  viz :  '  that  a  person  cannot,  under  an  indenture  pur- 
porting to  be  between  parties,  be  immediate  grantee  or  be  a  covenantee, 
unless  such  person  be  expressly  named  among  the  parties.'  The  defect  in- 
tended to  be  cured  was  the  omission  to  name  the  immediate  grantee  or  the 
covenantee  among  the  parties  to  the  indenture,  and  the  most  obvious  and 
sure  mode  was  to  enact  that  the  deed  should  operate  in  regard  to  him  as  if 
he  had  been  named  among  the  parties }  but  the  enactment  in  question  gives 
the  indenture  efSM,  by  reference  to  a  deed-poll  Now  the  effect  of  the 
indenturCf  supposing  that  every  person  intended  to  be  immediate  grantee 
or  to  be  covenantee  had  been  properly  named  among  the  parties,  either 
would  be  the  same  as  the  efi^t  of  a  deed-poUj  with  respect  to  the  imme- 
diate grant  or  the  covenant  in  question,  or  else  would  be  different.  If  the 
same,  then  there  is  a  useless  circuity  of  language  and  thought;  but  if 
different  in  any  possible  case,'  then  there  is  error.  It  is  sufficient  to  men- 
tion the  subject  of  estoppel  as  one  in  which  the  eflfect  of  an  indenture 
differs  from  the  effect  of  a  deed-poll.  We  propose  by  the  fifth  section  of 
the  bill  to  effiBct,  in  a  manner  which  we  hope  to  be  both  clear  and  safe, 
only  that  which  we  suppose  to  have  been  the  real  meaning  of  the  eleventh 
section  of  the  act. 

As  to  sect  6  of  the  Transfer  Act,  and  seot  6  of  the  proposed  bill. 
The  sixth  section  of  the  bill  differs  (besides  the  difibrence  in  form)  from 
the  fifth  Eection  of  the  act  in  the  following  particulars : — ^Personal  chat- 
tehi  are  omitted,  because  contingent  interests  in  such  chattels,  being 
almost  invariably  equitable,  are  already  assignable  in  the  only  way  in 
which,  from  the  nature  of  the  subjects,  they  are  susceptible  of  assign- 
ment. In  fact  there  seems  to  be  no  subject  upon  which  an  enactment 
giving  a  power  to  assign  a  legal  contingent  interest  in  personal  chattels 
could  operate.  Had  the  case  been  otherwise,  we  should  not  have  con- 
sidered it  consistent  with  exact  or  methodical  legislatiou  to  mix  up  a 
detached  point  as  to  personal  chattels  in  an  act  relating  to  the  transfer 
of  real  estates.  With  respect  to  married  women  the  existing  act  makes 
no  distinct  provision,  and  the  general  enactment,  that  any  person  may 
convey,  &c.,  '  by  deed,'  could  not  have  been  intended  to  enable  married 
women  to  convey  contingent  interests  without  an  observance  of  the  pro- 
visions respecting  conveyances  by  married  women  of  the  Statute  for  the 
Abolition  of  Fines  and  Becoveries.  We  consider  that  a  question  might 
arise  whether  married  women  are  included  under  this  section,  and  if 
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included  whether  their  conyeyances  would  not  be  effBCtnal  without  a  com- 
pliance with  the  proTiflions  of  the  aboYC  statute.  We  have  therefore 
directed  in  express  terms  that  dispositions  bj  married  women  under  the 
sixth  section  of  the  proposed  bill  should  conform  to  those  provisions. 
As  the  proposed  enactment  would  not  upon  any  reasonable  construction 
extend  to  the  expectancies  of  heirs  apparent  or  next  of  kin,  or  hoped-for 
advantages  from  unexecuted  instruments  or  the  wills  of  living  persons, 
we  have  abstained  from  making  an  express  exception  of  these  matters ; 
the  addition  of  the  exception  would  necessarily  render  obscure  the  mean- 
ing of  the  positive  enactment,  while  we  think  that  no  obscurity  will  exist 
unless  introduced  by  this  needless  addition.  We  are  not  sure  that  we  see 
the  object  of  the  provision  in  the  fifth  section  of  the  act,  that  no  chose  in 
action  shall  be  assignable  at  law.  Such  a  qualification  is  unnecessary  in 
the  enactment  which  we  propose  to  substitute,  and  indeed  would  be 
wholly  irrelevant.  As  the  twenty-second  section  of  the  Statute  (4  d;  5 
Will.  4,  c.  92)  for  the  Abolition  of  Fines  and  Recoveries  in  Ireland  has 
provided,  in  terms  somewhat  difierent,  ibr  the  conveyance  of  contingent 
interests,  we  have  deemed  it  advisable  to  confine  the  sixth  section  of  the 
proposed  bill  to  England.  The  terms  of  the  enactment  for  Ireland  have 
not  been  pursued,  because  it  appears  to  be  so  framed  as  to  enable  the 
original  taker  of  a  contingent  interest  to  convey  it,  but  not  to  confer  on 
his  assignee  a  similar  power.  It  is  not,  perhaps,  clear  that  the  fifth 
section  of  the  Transfer  Act  is  not  open  to  the  same  objection. 

As  to  sect  12  of  the  Transfer  Act,  and  sect  9  of  the  proposed  bill. 
This  section  of  the  act  is  even  less  perfectly  expressed  than  any  of  the 
other  sections.  The  case  (one  of  not  unfrequent  occurrence)  of  the 
merger  of  the  reversion  in  a  particular  estate  which  is  itself  subsequently 
merged  is  omitted.  And  while  the  benefit  arising  from  the  obligations  of 
the  lessee  are  annexed  to  the  estate  for  the  tim^  being  expectant  on  the 
lease,  notwithstanding  the  merger  of  the  particular  reversion  originally 
expectant  thereon,  there  is  no  corresponding  annexation  to  the  same 
estate  of  the  obligations  of  the  lessor.  These  omissions  would  have  ren- 
dered the  repeal  of  this  particular  section  necessary,  even  had  no  other 
alteration  in  the  act  been  required.  The  language  of  the  section  seems 
to  be  taken,  to  a  considerable  extent,  from  the  act  of  the  32  Hen.  8,  c.  34 ; 
but  a  degree  of  inaccuracy  pervades  the  whole,  for  which  it  is  difficult  to 
account.  The  section  begins  by  speaking  of  '  a  lease ;'  subsequently  the 
same  interest  is  called  <  his  lease,  demise,  or  grant,*  being  the  language  of 
the  act  of  Henry  VIII.  It  is  provided,  that  the  person  entitled  to  the 
estate  into  (in)  which  a  reversion  shall  merge  shall  enjoy  the  like  advan- 
tage, kc.f  against  the  *  lessee,  his  heirs,  successors,  executors,  administra- 
tors and  assigns,  for  non-payment  of  rent,  Ac,  contained  'in  his  lease, 
demise,  or  grant,  against  the  hut/tj/amur^  or  granUt^  his  heirs,  sue- 
cessorsy  executors,  administrators,  and  assigftk,'  the  latter  words, 
Messee,  farmer,'  &c,,  (being  again  the  language  of  the  act  of  Hen.  VIII.) 
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relating  precisely  to  the  same  sabject  before  expressed  by  tbe  siogla  word 
'lessee,'  and  being  moreover  a  repetition.  But  the  words  are  not  merely 
a  repetition, — a  mere  sarplnsage  in  point  of  expression, — nor  are  they  as 
innoxious  as  two  wholly  irrelevant  lines  inserted  at  random  would  be }  for 
the  omission  of  the  words  the  '  lessee,  his  heirs/  Slc  ,  would  have  made 
the  words  in  italics  significant,  if  not  correct,  and  the  omission  of  the 
words  in  italics  would  alno  have  left  the  clause  comparatively  right.  But 
the  insertion  of  both,  while  one  must  be  rejected  before  the  clause  becomes 
even  langa%ge,  and  the  expression  of  each  in  words  wholly  difiering 
though  manifestly  intended  to  relate  to  the  same  subject,  and  the  absence 
of  any  guide  to  shew  which  is  to  be  rejected,  produce  a  degree  of  embar- 
rassment which  would  alone  furnish  a  reasonable  excuse  for  the  repeal  of 
this  section. 

As  to  sect.  13  of  the  Transfer  Act.  It  is  not  clear  what  the  effect 
would  be  of  the  provision  that  the  act  should  not  extend  to  'any  act  or 
thing  executed  or  done  before  the  Ist  of  January,  one  thousand  eight 
hundred  and  forty-five,*  and  there  is  little  doubt  that  these  words  would  be 
the  source  of  much  discussion ;  but  the  provision  that  the  act  shall  not  extend 
to  any  '  estate,  right  or  interest  created  before  the  1st  of  January,  one 
thousand  eight  hundred  and  forty-five,  has  already  received  a  practical  ex- 
position in  the  generally  adopted  opinion,  that  the  act  has  no  application 
to  any  estate  tail,  estate  for  life,  or  other  particular  estate,  or  to  any 
lease  existing  at  the  commencement  of  the  act,  or,  so  far  as  the  power  of 
alienation  is  concerned,  to  any  contingent  or  future  interest  created  before 
that  date.  This  is  wholly  unreasonable ;  and  an  undistinguishing  with- 
drawal from  the  presumable  benefits  of  the  act  of  a  large  class  of  interests 
which  have  the  first  claim  to  be  attended  to  in  any  legislative  measure, 
could  not  have  been  intended ;  and  even  had  no  other  alteration  been 
required,  yet  in  this  particular  an  amendment  of  the  act  would  have  been 
absolutely  necessary. 

I  have  the  honour  to  remain 

Your  Lordship's  obedient  servant) 

<*  H.  BELLENDEN  KSR." 

"LnrooLv's  Lnr,  2Bih  April,  18i6." 
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ACTION,  RIGHT  OF, 

To  reeoT«r  land  without  right  of  entry,  72, 
Wb«n  Msignable,  74,  75, 

*«    deTisable,  76. 

"    releaseable,  74. 

ADMINISTRATOR.— 5ee  Exioutob. 

Suit  against  to  recover  the  estate,  when  barred,  87. 

ADVANCEMENT.— 5«<  Disoent  under  Stat,  of  Victoria. 

Should  be  enquired  as  to,  'on  purchase  from  co-heir,  192. 
Under  Stat  of  Distributions,  194. 

AGENT, 

Authority  to  con?ey,  lease,  surrender,  &c.,  60. 

Of  vendor,  suppressing  deeds,  incumbrances,  &c.,  liability,  21,  22, 28. 

APPORTIONMENT 

Of  condition  of  re-entry,  9,  10. — See  Comdition. 
•»  rent,  10. 
**  rent  charge,  14. 

APPOINTMENT,  UNDER  POWER  OF, 

How  may  be  executed  and  attested,  14. 

Defective  execution  of  aided,  14. 

Power  to  Appoint  and  fee  may  subsist  in  same  petson,  284,  note, 

Stat.  29  Vic.  as  to  execution,  does  not  extend  to  eontenti  to  ezer- 

To  defeat  dower,  284,  note.  [oise,  14. 

To  defeat  executions,  284,  note. 

ASSESSMENT.— 5m  Taxes. 

ASSETS. — Set  Exxoutob. — Distbibution. 

ASSIGNS, 

How  far  bound  by  covenant  relating  to  the  land,  899,  n.  a.— iSSrs 

lAddenda. 

How  far  bound  by  covenant  not  to  assign  without  leave.  8— 6.— iSm 

[Addenda, 
ASSIGN, 

Covenant  not  to,  what  if  breach  of,  4,  5,  6. — See  Addmda. 
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ASSIGNMENT 

Of  a  term,  cannot  be  to  take  e£feot  in  future,  62. 

Of  choses  in  action,  &o.,  notice  of  shonld  be  given,  870. 

Of  lease,  when  to  be  in  writing,  57,  58. 

**  **         by  deed,  58, 58. 

**       b/  act  of  law  no  breach  of  ooTcnant  not  to  assign,  4,  5. — 
Of  personalty  to  assignor  and  another,  19,  20.  [Sm  Addenda. 

Of  reversionary  interests  in  personalty,  notice  of  should  be  given,  870. 
When  may  be  construed  a  lease,  62. — Se€  Addenda, 

ATTAINDER, 

E£fect  of  at  common  law,  168. 

Operation  of  Prov.  Statutes  andof  7  Anne,  164. 

Not  to  prevent  tracing  descent,  162, 168. 

ATTESTATION.— 5«  Witness,  Will,  Appointment. 

BARGAIN  AND  SALE. 

Contingent  interests  cacnot  be  conveyed  by,  92. 

Corporation  may  convey  by,  87,  88. 

Disadvantages  of,  49,  50. 

Incorporeal  hereditament  cannot  be  created  by,  92. 

Leasehold  interests  cannot  be  conveyed  by,  92. 

Legislation,  provincial,  as  to,  91. 

May  be  by  deed  poll,  91. 

May  operate  as,  by  conveyance  of  another  nature,  51,  101. . 

May  operate  as  conveyance  of  another  nature,  51. 

Operation  of  at  com.  law  and  under  Stat,  of  Uses,  89,  90. 

Need  not  be  enrolled,  89. 

The  consideration  requisite,  91,  92. 

CESTUI  QUE  TRUST, 

Interest  of,  when  saleable  under ^.  fa.,  315. 

CHAMPERTY,  75. 

CHOSES  IN  ACTION, 

Assignment,  necessity  for  notice  of,  370. 

Of  married  woman,  power  of  disposal  of,  275,  274. 

CONDITION, 

Apportionment  ef,  on  severance  of  reversion,  allowed,  quoad  rent 

[only.  9,  10. 
Broken,  right  of  entry  for,  when  assignable,  72,  9. — Siee  Addenda. 
Destroyed  on  severance  of  reversion,  except  as  to  rent,  10. 
Preserved  on  grant  of  the  whole  land  for  part  of  the  reversion,  9. 
Entirety  and  destruction  of,  at  common  law,  2. 
How  revived  on  destruction,  8. 
Effect  of  license,  not  to  observe,  1,2. 
Effect  of  waiver  of  breach  of,  7,  9. — S$e  Addenda, 

CONSANGUINITY, 

117,  184, 189,  190. 

CONSOLIDATED  STATUTES, 

In  construing,  former  Acts  may  be  referred  to  86. 
"       "         reference  shotdd  be  had  to  Interpretation  Act  86.    * 
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CONTINGENT  INTEREST.— i^M  Possibility. --Exeoutobt  Intbbxbt. 

As  to  dower,  when  assignable,  &o.,  69,  70. 

As  to  tenAQcy  by  the  curtesy,  when  assignable,  70,  71. 

Distinction   between,  and  future  and  vested   interests,  and   pos- 

[sibilities,  66,  67. 
To  tenancy  in  tail,  power  to  dispose  of,  77. 
Operation  of  Con.  Stat.  cb.  90,  as  to  oonTeyanoe  of,  76. 
When  assignable  by  Con.  Stat.  oh.  90  :  65,  66,  75,  76,  85,  86. 

**    assignable  in  Equity,  76. 

••    devisable,  77. 

**    not  assignable  at  com.  law,  66,  78,  75. 

**    releasable,  75. 

saleable  under  execution,  65. 
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CONTINGENT  REMAINDER.~5^e  Contimobnt  Ihtxbbst. 

Existing  between,  80  May,  1849,  and  2  Aug.,  1851,  indestruotible,  78- 
Operation  of  Con.  SUt.  ch.  90,  s.  6.  as  to,  78,  79. 

CONVEYANCES,  SHORT  FORM  OF,  ACT  AS  TO,  98. 

Danger  of  varying  the  forms  in,  102,  108. 

Effect  of  adopting,  as  to  passing  the  estate,  99.  100. 

Effect  of  striking  out  the  words  **  notwithstanding  any  act,"  108. 

Mistake  in  Act  as  to,  in  using  word  grant,  100. 

**  •*  ••  ••         consequence  of,  101. 

What  is  exception  or  qualification  in  covenants  in,  103. 

CO-PARCENERS.— 5Sr«  Pabcbnebs. 

CO-PARCENARY, 

Descent  in,  abolished,  191. 

CORPORATION, 

Effect  of  Con.  Stat  ch.  90,  as  to  uses  declared  on  bargain  and  sale  by, 
May  convey  by  bargain  and  sale,  87,  88,  [88,  89. 

Not  within  Stat,  of  Uses,  87. 
When  could  become  seized  to  uses,  87,  88. 

COVENANT.— &«  Condition. — Insubanob. 

Effect  of  license,  not  to  observe,  1 ,  2. 

Effect  of  waiver  of  breach  of,  7,  9. 

Executor's  liability  on,  for  rent  &c.  in  a  lease  ;  contingent  claims ; 

[how  avoided. — See  Exboittob. 
For  title,  damages  under,  108. 

'*        in  mortgages  damages,  if  title  defective,  861. 
Implied,  excluded  by  express  covenant,  88. 
In  short  forms  of  conveyances,  danger  of  varying,  108. 

**  *'  **  what  is  exception  or  qualification  in, 

[108. 
•*  '<  '*  effect  of  striking  out  the  words,  **not- 

E withstanding  any  act*'  in 
covenants  in,  108. 
To  repair,  discrepancy  in  Act  as  to  short  leases,  110. 
To  pay  taxes,  in  Act  as  to  short  leases,  110. 
Not  to  assign,  in  Act  as  to  short  leases,  defective,  118. 

*'        **         without  leave,  who  bound  by,  4,  5,  6. — See  Addenda. 
Relating  to  land,  how  far  assigns  bound  by  899,  n.  a, — See  Addenda, 
*'         **        when  assigns  of  lessor  entitled  to  benefit  of,  72,  9. 

[See  Addenda. 
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CROWN, 

AcoonDtants,  lands  of  oertaio,  bonod  virtute  officii^  dS2. 
BondB,  formerly  bound  lands,  from  date,  881. 

**       reqaired  registry  to  bind  lands,  888. 

'*       unregistered,  how  far  they  bind  against  defendant's  heirs, 

doTisees,  Tolanteers  or  executors,  834. 
Debts,  lien  of,  abolished,  except  as  to  persons  bound  viriutt  ofidi,  885. 
Debts,  no  priority  in  administrating  assets,  85.  . 
Simple  contract  debts,  882. 
Speciality  debts,  effect  on  land,  882. 

DEEDS, 

Custody  of,  search  for,  &c. — See  Titli  Duds. 

CUBTESY, 

Possibility  of  tenancy  in,  when  assignable,  70.     71,  notes  6,  d. 

r266,  n.  d. 
Tenancy  by,  preserred  under  Con.  Stat,  ch,  78,  277,  28io. 
When  excluded  by  con?eyance  to  separate  use,  278. 
Whether  right  thereto  will  pass  on  conTeyance  by  husband  and  wife 

[iuTalid  as  to  the  wife,  265,  266. 

DESCENT  AT  COMMON  LAW, 

As  to  the  half  and  whole  blood,  184—187. 

Between  brothers^  immediate,  186. 

Consanguinity,  computation  of  degrees  of,  118,  184,  117. 

Difference  between  tracing  from  person  last  seised,  and  person  last 

[enUUed,  126,  146. 
First  purchaser,  who  is  182.  * 

Half-blood  excluded,  184,  187. 
Heirs,  when  ancestor  could  by  his  conyeyance  cause  them  to  take  by 

[purchase,  and  not  by  descent,  162, 158. 
In  case  of feudum  novum  vt  antiquumf  182. 
Inheritance  lineally  descends,  120. 

Seisin  in  Isw  nnd  seisin  in  deed  under  Stat,  of  Uses,  120  n.  a. 
Seisin,  necessity  for,  120,  125. 
Males  preferred  to  females,  129,  188. 
Per  stirpes,  lineal  descendants  represent  ancestor,  180, 
Primogeniture,  180. 
In  coparcenary,  180. 
Of  remainders  and  rcTersions,  127. 
Purchase,  taking  by,  124, 128,  162,  182. 

none  on  coufeyance  to  uses  revesting  estate  aa 

[before,  128. 
when  ancestor  could  cause  heir  to  take  by,  152. 
To  collateral  relations,  181. 
Explanation  of  table  of  descent,  189. 

"    UNDER  STAT.  OP  WM. 

Between  brothers  and  sisters  not  immediate,  155. 
Difference  between  tracing  from  person  last  entitled,  and  from  him 

[from  whom  he  inherited,  146. 
*(  ••  **        *<    person  last  seised,  and  person  last 

[entitled  not  seised  146,  126. 
Half-blood  to  take  next  after  whole  blood.  159. 
Heir,  proof  of  entry  by,  not  requisite,  149. 
**    taking  by  de?ise,  149. 
"    taking  by  couTeyance  from  ancestor,  149, 152. 
«(        <«    under  limitations  to  heirs  of  anoestor,  150»  168, 168. 
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Index.  xxxiii. 

DisciNT  UNDEE  THB^AcT  OF  Wu.^ Continued. 

Lineal  desceDdants  who  hsTe  inherited  from  purohasing  ancestor. 

"  *'  *'        "        [how  descent  to  be  traced,  147. 

Lineal  ancestor  may  take,  155. 
Male  preferred  to  female  ancestors,  156. 
Mother  of  more  remote  male  paternal  ancestor  to  take  before  mother 

[of  less  remote,  156. 
Purchaser,  descent  to  be  traced  from,  144. 
'*  who  is,  144. 

presumed  to  be  him  last  entitled,  145. 
heir  Uking  as,  149,  150,  152,  153. 
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"    UNDER  THE  ACT  OF  VICTORIA. 

Based  on  the  Civil  Law  and  Statute  of  Distributions,  166. 
Copied  from  Act  of  New  York,  ?67. 

Stat,  of  Distributions  and  this  Act,  comparison  between,  206. 
Does  not  include  estates  tail,  168. 

••         "  "       Tested  in  trustees,  191. 

Includes>8tate  of  a  mortgagee. — See  Addenda. 

*<  pur  autre  vte^  201 . 

AdTRUcement,  by  settlement,  &c.,  191. 

•*  •»  '*  in  case  of />aWiVi/ intestacy,  103. 

*•  "  **  •*        grandchildren,  198. 

<'  difference  between,  under  this  Act  and  Stat-  of  Dis- 

[tributions,  194. 
Half  blood,  right  of,  187,  189,  n.  a,  190. 

**  *«        peculiarity  in  case  of  ancestral  estates.  188. 

Ancestor,  the  word  not  used  in  the  Stat,  in  its  strict  seose,  188. 
Blood  relationship,  189  n.  a.,  190. 
Co-parcenary,  descent  in,  abolished,  191 
Partition  on  descent,  200,  2U1. 
Preemption  on  partition,  200.  201. 
Puruhase  from  co-heir,  enquiry  should  be  made  whether  he  has 

[been  advanced,  1 92. 
Seisin  not  requisite  in  the  ancestor,  168. 
Tenancy  in  common,  estate  descends  in,  to  two  or  more,  191. 
To  descendants,  171,  172,  178. 

Where  estate  has  come  on  the  part  of  the  father  or  mother,  174, 178, 

[176. 
<*        •'       is  ancestral,  but  the  intestate  has  conveyed  to  his  own 

[use,  176. 
Where  no  descendants,  and  father  and  mother  alive,  177,  178. 
•'        '*  **  and  father  dead  or  cannot  take,  180. 

"        «*  •*  and  no  father  or  mother,  181. 

••        •»  **  ••  •*  or  brothers  or  sisters, 

[183.  185,  186. 
.  Summary  of  descent  under,  202. 

DEFEASANCE, 

Deed  of,  reviving  condition  of  re-entry  on  its  destruction,  8. 

*»  «*  "  «*  onseveranceof  reversion,  10. 

DEVISE.— ^*«  Will. 

Of  contingent  interests,  77. 
Of  executory  interests,  77. 
Of  possibilities,  71. 
Of  rights  of  entry,  74. 
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xxxiv.  Index. 

DEVISEE, 

In  tnist  maj  sell  or  mortgage  to  paj  ohargef,  16. 

Purchase  from,  when  valid  againat  testator's  creditors,  818,  314. 

DlijSEISI?^.— 5^e  Entrt,  Riodt  or. 

DISTRIBUTION.— 5f««  Exicutob. 

Of  personal  estate  of  intestate,  204. 

DIVORCE.     See  Mabbiaok. 

DOWER. 

Abolition  of  certain  kinds  of,  212. 

Acknowledgment  and  certificate,  287,  d88«  240. 

**  "  informal  cured,  237, 288, 240, 

Admeasurement  on  writ  of  assignment,  250. 

Adultery,  forfeiture  by,  216. 

Alienage.  216. 

Annuity  in  lieu  of,  247,  250. 

Appointment  power  of,  to  defeat  dower.     Se$  Conveyance^  infra. 

Arrears  of,  286,  243,  247. 

Assignment  of  right  of.  67,  70,  237. 

Darred  by  deed.  how.  212. 

Bequest  in  lieu  of,  235. 

Certificate  of  examination.  &c.,  abolished?  240. 

Contract  to  purchase  by  husband,  224. 

**        to  sell  before  marriage,  221,  225. 
ConTeyance  on  sale,  and  reconveyance  by  way  of  mortgage,  220. 
**  '*        with  shifting  use  to  Tendor  on  default  in  paying 

purchase  money,  to  defeat  dower  of  wife  of 
purchaser,  220. 
to  uses  i6  bar,  old  form.  218,  232. 

**  present  form,  283,  284,  fi,  6. 

Costs,  249.  252.  253. 
Damages  for  detention  of,  236,  848,  247. 
Devise  in  lieu  of,  235. 

Disseisin  of  husband  during  coverture,  212,  218. 
Equitable  estates.  212,  222. 
Equity  of  redemption.  223. 
Examination  on  release  abolished  ?  210. 
Exchange,  222. 
Execution.  249. 

Forfeiture  by  feoffment  in  fee,  &c.,  227. 
Improvements,  247,  n.  a.,  250. 
Joint  tenancy,  221. 
Jointure,  a  bar,  228. 

«•  **    in  case  of  infants,  280,  232. 

Lease  outstanding,  219. 
Limitation,  statutes  of,  bar  by,  235,  286. 
M  irriage.  to  qualify  to  take  in,  214,  and  notes. 
Mines  and  the  like.  220. 
Moneys  to  be  converted  into  land.  225. 
Mortgagee,  husband  having  been,  221. 

'*  **  "         and  eqnity  of  redemption  extincty 

Partnership  property,  220.  [221, 

Pleading  election  to  take  in  lieu  of,  285. 
Procedure  under  the  Dower  Act.  241  et  seq. 
Purchaser,  who  is,  within  the  Act  of  82  Vic,  240. 
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DowxR —  Continued. 

Redeem,  right  of  widow  to,  and  be  reimbursed  redemption  money, 

[228,  224. 
Release  by  deed,  and  acknowledgment,  &e.,  240,  287,  2B8. 

**         **        in  ease  of  lands  of  former  husband,  287. 
Remainder  dependent  on  life  estate,  218. 
Right  of  entry  in  the  husband,  212,  2l8. 
Right  of,  when  assignable  and  saleable  under  execution,  69.  70. 
Seisin,  in  the  husband  of  estate  of  inheritance  in  possession,  21 7, 
Seisin  transitory  in  the  husband,  219.  [218,  219. 

Settlement  on  marrisge,  when  at  bar,  229. 

•*  **  **  in  esse  of  infants,  230,  282. 

Tenancy  in  common,  221. 
Term  outstanding,  219. 
Title  deeds,  detention  of,  a  bar,  227. 
Trustee,  husband  having  been,  221. 
Waste,  226,  n.  a.  241 . 
Wild  lands,  right  to  clear,  226,  n.  a ;  241. 

EASEMENTS, 

Right  to  under  Act  as  to  short  forms  of  leases,  110. 

ECCLESIASTICAL  LAW, 

Assumed  by  the  legislature  to  be  in  force  here,  216. 
Not  intioduced  by  settlement  of  a  colony,  2l5. 

EJECTMENT, 

Proof  in,  required  by  purchaser  under  execution,  823,  826. 

ELEGIT, 

By  Stat.  Westminster,  801. 

Effect  of,  801,  802. 

In  force  in  Ontnrio,  802,  812. 

Its(ffect  to  defeat  a  sale  between  its  teste  and  deliyery  to  Sheriff,  812. 

Relates  to  its  teste,  812. 

ENTRY,  RIGHT  OF, 

Distioguished  from  right  of  action,  72. 

"  •*         ••    for  condition  broken,  72. 

For  condition  broken,  when  assignable,  72,  78. 
If  devisable  7  74. 
On  disseisin,  65,  72. 

**  not  assignable  at  common  law,  with  some  exceptions,  78. 

'*  releasable,  73. 

**  when  assignable  under  Con.  Stat.  ch.  90.— 65,  66, 85.86. 

**  when  saleable  under  execution,  815,  816,  65. 

Pretended,  sale  of,  penal  offence,  74. 

EQUITT  OF  REDEMPTION.— i9ee  Mortqaob,  Mikqer. 

EQUITY  TO  A  SETTLEMENT,  274. 

ESCHEAT.— 5m  Attaindir. 

For  want  of  heirs  at  com.  law,  126. 

ESTATE  TAIL  — 5ee  Tenant  in  tail. 
Descent  of,  209. 
£  pectant  heir  no  power  to  convey,  77. 
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EVIDENCE.— 5ee  Memorial,  Titlb  Dieds,  Witniss. 

Of  marriage,  214. 

Recitals  in  ooiiTeyance  by  Sheriff,  how  far  good,  825. 

Required  by  purchaser  in  exeoution  to  eject,  828,  )$26. 

EXCHANGE. 

At  common  law,  66. 

Implied  warranty  of  title  on,  56-82. 

Natare  of,  56, 

To  be  by  deed,  63,  56. 

EXECUTION.— 5ee  Fi.  Fa.,  Elegit,  Extent. 

EXECUTORS.— iSee  Mobtoaqe, 

Advice,  application  to  the  conrt  for,  88. 

Assign  without  leave,  covenant  not  to,  when  bound  by,  5. 

Claimant  against,  how  compelled  to  sue,  86. 

Claims  agaiost  after  partial  distribution,  88-84. 

Claims  against  to  be  paid  parip€u*u,  86,  807,  n.  e. 

Distribution  of  assets  after  notice  under  29  Vi6.,  oh.  28,  82-85. 

'*  **       notwithstanding  liability  on  a  lease,  27-80. 

••  "  •*  ••       rent  charge,  80. 

'*  **       under  decree  of  the  Court,  88. 

Exeoution  against,  how  issuable,  809. 
Liability  on  contingent  liabilities,  28. 

•*  **  "  protection  against,  .32. 

«*       for  debts  of  which  no  notice,  28 

**  **  **  protection  against,  82. 

Limitation  to  suit  for  legacy  when  he  has  become  trustee  of  it,  38. 
Notice  by,  under  20  Vic.  ch.  28,  that  he  disputes  claim,  86. 
Pleadings,  in  suits  against,  to  reach  lands,  807. 
Power  to  sell  or  mortgage  to  pay  debts  or  legacies,  &e.,  17. 
Release  on  assignment  of  mortgage  by. — See  Mobtoaob. 
Relief  from  covenants  in  lease,  27-80. 

••  •*  rent  charge,  80-32. 

Remedy  against  legatees  to  refund,  29. 
Retainer,  right  of,  86. 

Suit  or  judgment  against,  has  it  priority  over  debts  not  sued  for? 
Trustee,  when  he  becomes,  88.  [85,  807,  n.  c, 

EXECUTORY  INTEREST.— <Sm  CoNTiifOEiiT  Ihtbbest— Poisibilitt. 
Definition  of,  66.  67.  . 
When  vested  or  contingent,  67. 

EXONERATION. 

In  case  of  leaseholds  mortgaged,  45. 

In  ca!<e  of  vendors  lien,  45. 

None  in  favor  of  heir  or  devisee  as  to  mortgage,  except  in  case  of 

Evidence  of  intention  as  to,  46,  47.  [leaseholdsy  44-47. 

Where  the  charge  is  indefinite,  46 

EXTENT.— 5*«  Cbowii  Bonds,  881. 

FEOFFMENT, 

At  common  law,  52. 

*'  effect  of,  63. 

To  be  by  deed.  52. 
To  have  no  tortious  effect,  62. 
Works  no  forfeiture,  53. 
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FIERI  FACIAS  AGAINST  OOODS.— Se«  also  Fz  Fa.  AaAiXBT  Lands,  303. 

Annuity  for  years,  saleable  under,  304,  311. 

Binds  from  delivery  to  dheriff  as  against  purchasers,  804. 

<•        **    teste  as  against  defendant  and  his  executors,  &o.,  304, 

[318. 

**     though  defendant  die  before  it  issues,  if  on  the  same  day,  313. 
Cestui  qui  trust,  interest  of  not  saleable,  815. 
Estate  estate  pur  outer  vie,  303. 
Lessees  interest,  part  of,  not  saleable,  804. 

**  '*        on  sale  of,  sheriff  cannot  dispossess,  303. 

Pre-emption  of  the  fee  in  a  lease  for  years  not  saleable  under,  304. 
Sale  under,  within  Registry  Act  and  statute  of  frauds,  327,  828. 

FIERI  FACIAS  AGAINST  LANDS, 

Amendment,  when  allowed,  825. 

Appointment,  exercise  of  may  defeat  execution  against  appointor, 

[234,  note,  817. 
Binds  from  teste  as  against  defendant  and  his  heirs,  804«  811, 313. 
'*         "    delivery  to  sheriff  as  against  purchasers,  811,  813. 
**     though  (lefendant  die  before  it  issues,  if  on  same  day,  318. 
"     from  delivery  as  against  subsequent  execution  creditor  first 

[filing  a  bill  to  enforce  his  equitable  lien,  818. 
Cestui  que  trust,  interest  of,  when  saleable,  815. 
Contingent  interests  saleable,  75,  816. 
Conveyance  by  sheriff  within  Registry  Act,  827,  828,  829. 
•*  "       Statute  cf  Frauds,  827. 

**  **  may  be  set  aside  on  improper  sale,  329,  830. 

*'  *'  recitals  in.  how  far  evidence,  325. 

Created  by  5  Geo.  2,  c.  7,  804,  309. 
Dispossess  defendant,  sheriff  cannot,  823. 
Disseisee,  right  of  saleable,  74,  315. 
Delay  in  executing  evidence  of  fraud,  831. 

**        renewal,  881. 
Devisee,  purchaser  from  in  good  faith,  not  defeated  by  subsequent 

[execution  for  debt  of  testator,  813. 
Dower,  right  of  tcidow  not  saleable,  814. 

**       right  of,  if  husband  alive,  saleable,  814. 
Eject  defendant,  sheriff  cannot,  823. 
Ejectment  by  purchaser,  proof  required,  828,  825. 
Equitable  interests,  how  reached  in  equity,  818,  819. 
Equity  of  redemption,  sale  of. — See  Mortoaqbs. 
Evidence  by  sheriff's  deed,  and  in  ejectment,  828,  825. 
Executors,  suits  against,  sales  under,  confirmed,806. 
**  »•  pleadings,  807. 

*•  **  Ji./a.  how  issuable,  809. 

Expiry,  825. 

**        sale  can  be  had  after,  if  seiiure  before,  825. 
Goods  and  lands,  could  not  formerly  be  joined  one  writ ;    how  far 

[irregular,  820. 
**  **  writs  against,  can  now  issue  together,  821,  822. 

Ileir,  purchaser  from  in  good  faith,  not  defeated  by  subsequent  exe- 

[cution  for  debt  of  ancestor,  813,  814. 
Husband's  interest  in  lands  of  the  wife,  when  saleable,  815. 
Irregularities,  how  far  affect  a  purchaser  under,  824. 
in,  who  can  move  against,  820,  821,  323. 
"  what  are,  824  n.  <L 

Issuing  of,  may  be  at  the  time  of  issuing  >l /a.  against  goods,  822. 
Lands,  sheriff's  duty  to  inquire  for,  881. 
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FiKKi  Faoiaa — Coniimud. 

Merger,  on  mesne  writ  and  mortgagee  aeqairing  eqnitj  of  redemp- 

[tion,  847.<— 5m  eUo  Mkboie. 
Mortgagee's  interest  not  saleable,  814. 
Mortgagor's  interest  saleable,  315. — See  Mortgages,  Title,  Equity  of 

Redemption. 
Porchase,  right  of,  in*  a  lease  not  saleable,  314 
Parchaser,  how  far  affected  bj  irregularities  in  proceedings,  824. 
*'        from  heir  or  deTisee.  how  far  affected  bj  snbseqoent  exe- 

[cotion  for  debt  of  the  ancestor.  3l8,  314. 
Registry  Act,  sheriff's  conTeyance  -within,  327,  828,  829. 

**  **  **  cannot  be  defeated  by  prior  regis- 

try of  pBTchaser  with  notice,  829. 
Reminder  on  a  freehold  saleable,  315. 
Renewal,  325,  321. 

**         delsy  in  redeliTery  to  sheriff,  how  far  sn  abandonment,  325. 
Rent  seek  not  saleable,  314.  [5ff  Addenda, 

Rent  charge,  donbtfal  if  saleable,  314. 

Return  false  of  no  goods  who  may  complain  of,  821,  322,  323. 
false,  sheriff's  duty  to  enqaire  for  lands,  881. 
of  no  goods  formerly  required  before  writ  against  lands,  820. 
of  no  goods  not  to  be  made  till  all  goods  exhausted,  322,  328. 
Reversion  on  a  freehold  saleable,  815. 
Rights  of  entry,  when  saleable,  74,  815. 
Sale  by  sheriff,  his  duty  as  to  conduct  of,  880,  n.  e. 

**       may  be  set  aside  if  improper,  829.  330. 
can  be  had  after  expiry,  if  seixure  before,  325. 
not  to  be  within  less  than  tweWe  months  from  delivery  of  writ, 

[822,  823. 
"         *ill  after  return  of  no  goods,  822,  828. 
in  certain  cases  may  be  within  twelve  months,  823. 
before  return  of  no  goods,  who  may  complain  of,  828. 
when  sheriff  vacates  office,  827. 
**    within  Sutnte  of  Frauds,  327. 
"    within  Registry  Acts,  827,  328,  829. 
Seiiure,  a  satisfaction  pro  tanto,  321 . 

*'       before,  warrants  sale  after  expiry,  825. 
•*       what  is  sufficient,  826,  827. 
**       under  one  writ,  a  seixure  under  all,  326. 
Setting  aside  sale,  and  conveyance  on  improper  sale,  329,  330. 
Sheriff's  deed,  recitals  in,  how  far  eridence,  825. 

'*  **     within  Sut  of  Frauds  and  Registry  Acts,  327,  828, 329. 

Stay  of  execution  tantamount  to  withdrawal  as  to  other  writs,  330. 
Trust  estate  of  cestui  que  trust  saleable,  315. 

**  **  *'  not  saleable  if  trusts  complex,  315. 

•*  "  ••  "  in  leaseholds,  315. 

Vendor's  interest  doubtful  if  saleable,  814. 
Ven.  ex.,  when  requisite,  and  object  of,  826. 

**      sale  under  not  set  aside  for  mere  inadequacy  of  price,  880. 

FORFEITURE, 

For  not  insuring,  relief  against,  11. 

FRAUDS,  STATUTE  OF, 

Language  of  first  four  sections,  56. 

«*  •*  «•        effeet  of,  57, 58. 

Signing  not  requisite  vnder,  if  instnuMiit  aealad,  60, 61. 
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GIVE. 

The  word  implies  warraotj  of  title  in  certain  oases,  83. 

GRANT. 

At  common  law,  49. 

Corporeal  tenements  to  lie  in,  49. 

Implies  no  warrant j,  82. 

Operates  as  a  common  law  convejanoe  as  regards  uses  declared,  50. 

Operation  of  the  word  as  a  release,  surrender,  &c.,  51,  lOU 

When  it  can  operate  as  such,  or  as  a  bargain  and  sale,  how  it  does 

[operate,  51. 
Word  used  in  mistake  in  act  as  to  short  forms  of  couTeyances,  100. 

HALF-BLOOD, 

134,  137,  159,  187,  189,  190. 

HEIR, 

Purchase  from  co>heir,  enquiry  should  be  made  as  to  adTancement 

[haTing  been  made  by  ancestor,  192. 
**  **    when  valid  against  ancestor's  creditors,  818,  814. 

HOTCHPOT.— AVtf  Advamobmbnt. 

HUSBAND.— 5m  Mabbibd  Woman. —Curtesy. 

Interest  at  common  law  in  lands  of  the  wife,  273. 

*•  •*  **  *•  "      when     saleable    under 

[execution,  815. 

INSURANCE  LIFE.— 5<f«  Mortoaqk. 

INSURANCE,  FIRE.— ^M  Mobtoage. 

Lessor  or  mortgagee  entitled  to  informal,  11. 

Relief  against  breach  of  covenant  as  to,  11. 

Parchaser  of  lease  protected  against  breach  of  coTenant  for,  12. 

INTEREST  ON  MONEY.— 5m  Mobtqaqb. 
IIow  adviseable  to  calculate,  387,  n,  a. 

JOINT  TENANCY, 

As  to  trustees  and  executors,  165. 

Intention  to  create  must  appear,  185. 

Presumed  at  common  law,  as  against  tenancy  in  common,  165. 

No  survivorship  in  case  of  loan  on  mortgage,  165. 

**  **  partnership,  165. 

When  inferred,  166. 

JUDGMENT, 

As  lien  on  lands  abolished,  812. 

Dooketting  of,  811. 

Effect  of,  as  to  lien  on  lands,  310,  812. 

Registry  of,  and  effect,  ftc,  816,  318,  819,  note. 

LEASE, 

When  to  be  by  deed,  53. 

When  a  present  demise,  or  mere  agreement,  58.     Set  Addmda, 

When  void  as  such,  how  far  it  goTorns  if  lessee  enter.  59,  60. 

**  **        yet  proper  lease  may  be  decreed,  60. 

**  **        tenancy  f^om  year  to  year  created  on  payment 

[of  rent,  59. 
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Lbass — Continued. 

Agent,  authority  to,  to  grant  surrender,  &o.,  60. 

At  common  law,  56. 

If  sealed,  is  signing  requisite?  60,  61. 

Short  forms  of.  Act  as  to,  106. 

in  respect  of  easements,  110. 
disorepanoj  in  cOTenants  to  repair,  110. 
covenant  to  pay  taxes,  too  extensiTe,  110. 
**        that  lessor    may  enter  to  Tiew 

[repairs,  112. 
*'  **        not    to   assign,    not    extensiTt 

[enough,  113. 
Under  statute  of  frauds,  57. 

LEASE  AND  RELEASE,  50. 

LICENSE, 

Not  to  observe  covenant  or' condition  in  lease,  1. 

LIMITATIONS, 

Statutes  of,  as  to  dower,  235,  236. 
**  as  to  interest,  860. 

LEASEHOLD, 

Mortgage  of,  when  to  be  by  assignment  or  under  lease,  398. 
**  by  assignment,  809. 

«*  by  sub-lease.  400. 

MARRIAGE, 

Distinction  between  void  and  voidable,  215. 

Ecclesiastical  law  not  introduced  by  settlement  of  a  colony,  216. 

'*  **   supposed  to  be  in  force  here,  216. 

Entitled  to  privilege  of  necessity,  and  by  cohabitation,  214,  n.  e. 
Evidence  of,  214. 
Good  where  celebrated,  good  everywhere,  214,  n.  e. 

"  **  *•  exception  to,  216. 

The  acts  relating  thereto,  evidence,  &c.,  214  n.  a,  216. 
Voidable  not  questionable  after  the  death  of  either  party,  215. 
When  or  how  voidable,  214,  215. 
With  deceased  wife's  sister,  215. 

MARRIED  WOMAN, 

Certificate  of  examination,  256,  258,  260,  270. 

*•  "  prima  facie  evidence,  258,  264. 

Certificates,  erroneous,  remedied,  268. 
Conveyance  by,  255. 
Examination,  258,  260. 

Husband's  estate  passing,  where  deed  invalid  as  to  the  wife,  265,  266. 
"        covenants  for  title,  *»  "  "       267. 

**        interest  at  common  law  in  lands  of  the  wife,  273. 
•♦  **  »*  •*  in  cboses  in  action  of  the  wife,  274, 

**        conveyance  of  his  com.  law  right  during  coverture,  70, 

[273,  278. 
**  "  **      possibility  as  tenant  by  the  curtesy. 

[70,  71,  notes  6,  d 
'*        interest  in  wife's  separate  estate,  under  Con.  Stat,  c  73, 
[not  subject  to  his  debts  during  her  life,  285. 
Joint  execution  by  husband  and  vrife,  what  is,  25€,  257. 

**  **         examination  on  day  of,  256. 

Power  of  attorney,  execution  under,  257,  258. 
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BfASBiiD  Woman— Contmuei. 

Separate  use  as  to  property  under  Con.  Stat.  ch.  78,  271. 

Equity  to  a  settlement,  274. 

Choscs  in  action  what  power  to  convey,  276. 

Legal  estate,  on  conTeying,  Con.  Stat.  c.  85  to  be  complied  witb,  277, 

[279,  280. 
Equitable  estate,  on  conyeyance  of,  when  examination  requisite, 

[279,  280. 
Contract,  power  to,  278.     See  Addenda. 
Personalty,  what  power  to  dispose  of,  278,  275. 
RoTcrsionary  interests  in  realty  to  be  converted  into  personalty, 

what  power  to  dispose  of,  274,  275,  276. 
Will,  power  to  disposo  by,  281. 

••  ••  *♦    to  grandchildren,  283, 

••  ••  •*    by  an  infant,  283. 

"    how  executed,  282. 

*'    witnesses  to,  necessity  for  credibility  of,  283. 
Personalty  of,  distribution  of,  in  case  of  intestacy,  285. 
Courtesy,  estate  by,  of  the  husband,  272,  284. 
Mortgage  to,  validity  of  redemise  in,  without  examination,  893. 

«  «  release  of,  343,  344. 

UEMOBlkL.—See  also  Title  Deeds. 

When  primary  evidence,  431,  n.  a. 

By  grantor,  when  and  how  far  secondary  evidence,  431  et  seq.  446. 
By  grantee,         ••  "  •*        433  et  seq.  446. 

Danger  of  taking  as  evidence,  though  corroborated  by  possession, 

[441,  448. 
As  evidence  between  vendor  ond  purchaser,  444. 

**  under  Act  for  Quieting  Titles,  444. 

•<  among  Conveyancers,  444. 

Execution  of,  how  proved,  445. 

Distinction|betwecn  its  admissibility,  and  its  weight,^a8  evidence,  446. 
Result  of  authorities  as  to  evidence,  446. 

MERGER. — See  also  Mobtoaqes. 

Charges  paid  off,  right  to  keep  on  foot  unmerged,  350,  851. 

Of  reversion  on  a  lease,  preservation  of  right  to  rents,  &c.,  on  sub- 

[lease,  80,  81,  82. 
Rules  against,  apart  from  Con.  Stat.  ch.  87  :  349,  850,  851. 
Mortgagee's  right  to  lien  for  charges  paid  off,  348. 
Purchaser  of  equity  of  redemption,  his  right  jbo  keep  on  foot  paid  off 

[charges,  850,  851. 
Con.  Stat.   ch.  87  as  to  Mortgagee  buying  the  equity  without  mer- 

fger,  847. 
not  to  be  extended  beyond  its  letter,  848. 
**     contemplates  a  sale  by  a  second  mortgagee,  854 
does  not  apply  where  the  equitable  owner  acquires 

[the  charge,  848. 
OS  against  a  mesne  execution,  847. 
cases  of  non-application  of,  848. 
similarity  between,  and  recent  English  decisions, 

[349. 
mortgagee  buying  under  his  power  of  sale  still 

[remains  mortgagee,  852,  854. 

Ch.  22,  ss.  258,  259,  2G0,  right  of  purchaser  of  equity  of  i^emption 

[at  sheriff's  sale  to  keep  on  foot  prior  charges,  850,  851. 
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xlii.  Index. 

MORTGAGES.— 5m  Mebqkb,  Fi.  Fa.  Mortoaqskb. 

Acts  as  to  short  forms  of,  406,  418,  445. 
'*        **  **  does  not  exteud  to  leaseholds,  419. 

'*  **  defects  in  the  forms.  420  et  seq. 

"        **  *'  distress  clause  in,  effect  of  879,  881. 

Assignment  by  executors  of  the  lands  and  redemption  moneys,  845. 
**  of,  necessity  that  mortgagor  should  join  in  or  assent, 

[897,  398. 
**  subject  to  equities  subsisting  between  mortgagee 

[and  mortgagor,  397. 
**  ooyenants  for  title  on,  398. 

**  by  mortgagee    in    possession    irithout    consent  of 

mortgagor,    liability  to    account  for    rents,   &c., 

[thereafter,  898. 
Attornment  clause  to  create  a  tenancy,  how  framed,  379,  880. 

"  "  "  "        effect  of,  391. 

Consolidation  of  seyeral,  404,  405. 
Coyenant  for  re-payment  not  essential,  359. 

**        "  in  absence  of,  the  remedy  for  the  money,  859. 

**        **  a  chose  in  action,  360 

*'         '*    title,  damages  if  title  defectiye,  361. 
Dbtress.     See  Attornment  clause. 

**     right  to  make  under  mere  grant  of  the  right,  879. 
"    clause  in  27  and  28,  Vic.  c.  31,  cl  16,  effect  of,  879,  881. 
Equitable,  by  deposit  of  deeds,  401,  403  ;  See  Notick. 

•*  »*  •'        registry  laws  as  to,  401,  408, 

Equity  of  redemption  in  goods,  sale  of  by  Sheriff,  856. 

**  '*  in  leaseholds,  doubtful  if  saleable  ander  fi.  fa. 

[857. 
**  '*  in  lands,  sale  of  under  fi.  fa,  854,  856. 

*«  **  not  saleable  under  fi.  fa.  before  27  Vio.  e.  18, 

unless  in  suit  against  mortgagor,  857. 
'*  *'  not  saleable  in    suit  against  executors  and 

[assigns  of  mortgagor,  857. 
**  *'  *'  inp  arcels  by  Tarious  Sheriffs, 

[857. 
•*  one  Sherar,  357, 

**  *•  **  if  seyered  by  eonyeyance  by  the 

[mortgagor,  857. 
**  (*  M  if  two  mortgages  outstanding  in 

[different  hands,  857. 
*'  *'  **  unless  shewn  on  face  of  the 

[mortgage,  357,  358. 
purchaser  of  from  Sheriff  liable  to  pay  all 

[incumbrances,  858,  n.  b, 
deemed  on  purchase  to  deduct 
[from  price  the  amount  of  in- 
[cumbrances,  850. 
"  *'  purchase  of  by   mortgagee  under  pressure, 

[set  aside,  877. 
**  **  sold  at  Sheriff's  sale  without  proper  informa- 

[tion,  sale  set  aside,  858,  880. 
*<  **  how  sold  at  Sheriff's  sale,  mode  of  sale,  &c., 

[858,  330. 
Fi.  fa.  binds  mortgage  only  from  seizure.  359. 
Insurance,  fire,   remarks  of  Lord  St.  Leonard's  on  frequency  of 

[defects  in  the  insurance,  862. 
«  «    mere  contract  to  indemnify  to  extent  of  loas,  802. 
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Index.  xliii. 

VLoVLTQAQtB—Coniinueil. 

Insarance,  fire,  ceases  on  absolute  assignment  by  insured  of  subject. 

[of  insurance  without  consent,  303. 
does  not  cease  on  the  mere  mortgage  of  property,  868 
action  on  policy,  must  be  in  name  of  insured,  8C8. 
covenant  to  keep  up,  form  of,  3G3. 
intermin  receipt  for,  invalid  except  in  equity,  unless 

[under  seal,  864. 
«  ••    moneys  on,  when  to  be  opplied  on  mortgage  dtbt» 

[306,  366. 
**  ''        '*        when  to  be  applied  to  reinstate  the  pro- 

[perty,  865,  860. 
**  **    covenant  to  keep  up,or  in8ure,ruu  with  the  land,  866. 

[n.  6.  866. 
'*  **    right  of  mortgagee  to  insure,  and  charge  mortgagor, 

[386. 
Insurance,  life,  not  a  mere  contract  to  indemnify,  and  valid  thoagh 

the  insured  have  no  interest  at  time  of  death,  808. 
the  interest  requisite  in  the  life,   at  the   time  of 

[insurance,  868. 
misrepresentation,  when  it  vitiates,  368. 
not  assignable  at  law,  308. 

form  of  asssignment  of,  coupled  with  a  mortgage,  869. 
•*  **    notice  of  assignment  of,  necessity  for,  370. 

Interest  overdue  six  years  censes  to  be  a  charge  on  the  land,  860. 

maybe  tacked  to  principal  as  against  the  heir 

[of  mortgagor  if  liable  on  covenant,  886. 
resisting  redemption  unless  paid,  386. 
liability  for  on  covenants  continues    for 

[twenty  years,  860. 
**        how  advisable  to  calculate,  386. 
**        increase  of  on  default  in  payment,  when  allowed,  887. 
Leaseholds,  when  mortgage  of  should  be  by  sub-lease,  or  assignment, 

[808,  899. 
•<  mortgage  of  by  sub-lease,  how  drawn,  899,  400. 

Merger  of.     See  Title,  Meboeb. 
Notice,  registry  laws  as  to,  3'38,  401,  403. 

**       constructive,  by  possession,  absence  of  title  deeds,  &o.,  402, 

[408,  n.  «.     See  Addenda. 
Payment  of,  to  surviving  mortgagee  or  his  executors,  83,  84,  n.  d. 

**  mortgage  moneys,  presumption  of,  360. 

Power  of  sale,  872.     See  Meroeb. 

should  extend  to  assigns,  373. 
assigns  cannot  exercise,  unless  named  in,  378. 
should  not  be  conditional  on  notice  given,  878. 
notice  of  intent  to  exercise,  373,  374. 

•*  •*  "        how  given,  374. 

form  of,  373,  376,  424.  n.  t. 
how  to  be  exercised,  375. 
if  improperly  exercised,  sale  set  aside,  376. 
mortgagee  purchasing  under,  352,  353,  876. 
second  mortgagee  may  buy  on  sale  by  first  mori- 

[gagee,  877.     See  Addenda. 
surplus  proceeds  of  sale  under,  how  to  be  applied,  877. 

"        •*        right  to  garnish,  378. 
mortgagee    buying   under  his  power  of  sale  still 

[remains  mortgagee,  862,  864. 
in  Act  as  to  short  forms  of  mortgages  badly  framed,  428. 
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MoBTOAOKS—  Continued. 

Possession,  not  ndvisiihle,  mort^ngeo  should  tnke.  38«>. 
mortgagee  iu,  liability  thereon,  885,  8U8. 

what  charges  allowed  against  mortc^or, 

[385,  886. 
mortgagor  in,  definition  of  position  of,  388,  884:,  n.  6. 
right  to,  as  between  mortgagor  and  mortgagee,  888,  892. 
of  mortgagor  on   non-execution  of  mortgage  by 

[mortgagee,  891,  892. 
'*  **        when  mortgage  is  to  a  married  woman,  with 

[redemise  by  her,  and  no  examination,  893. 
of  tenant  of  mortgagor  on  demise  after  the  mort- 

[gage,  898,  894. 
before  the  mortgage,  896. 
Redemption,  proTiso  for,  387. 

**  "  changing  the  title  and  right  to  redeem,  887. 

**  on  mortgage  by  tenant  in  tail,  right  of,  889. 

Redemise  to  mortgagor,  when  valid,  389,  391,  802. 
Re-conveyance,  presumption  of,  to  mortgagor,  8C0. 
Release  under  Registry  Act,  839. 

*'  **      no  effect  till  registered,  341. 

'*  **      unless  mortgage  registered,  841. 

«      unless  assignment,  if  any  regis- 

[tered,  841. 
should  not  be  executed  before  registry 

[of  mortgage,  841. 
**  *'  action  on,  if  releasor  not  entitled,  842. 

•*  **  by  married  women,  848,  844. 

by  executors,  844,  845,  34G. 

**        one  of  several  cannot,  345. 
**        could  not  formerly  astiffn  the  land,  845. 
**        partial,   should  not  be  given  so  as  to  preja- 
[dice  the  remaining  security,  846. 
of  part,   should  not  be  given  with  notice  of  prior  sale  by 

[mortgagor  of  another  part,  846. 
'*      may  be  given  to  a  purchaser  thereof  entitled  to 
[indemnity  against  the  mortgage,  847. 
Rent.     See  Tenant. 

Sale.     See  Powkr  or  Sale,  Merqbr,  Equity  of  Ridemptiox. 
Seizure  of  by  Sheriff,  358, 

"        only  bound  from,  by  fi.  fa.,  not  from  delivery,  859.    . 
Taoking,  405. 

**        interest  six  years  overdue  to  principal,  886. 
Taxes,  mortgagee  may  purchase  estate  at  sale  for,  877. 
Tenant  of  mortgagor,  on  demise  after  the  mortgage,  393,  895. 
«  ••  <*  what  acts  of  the  mortga- 

Egee  absolve  him   from 
liability  to  the  mortga- 
[gor,  895. 
•«  *(  ««  how  he  becomes  tenant  to 

[the  mortgagee,  894. 
"  **  on  demise  before  mortgage,  right  of  mortgagor 

[or  mortj^agee  to  the  rents,  894,  895,  896. 
Tenant  in  tail,  mortgage  by,  effect  of  on  the  entail,  838. 

MORTOAQEE.— STm  Mortgaqe,  Merger,  Fi.  Fa. 

May  buy  estate  at  sale  for  taxes,  877. 

**  **  by  first  mortgagee,  877 ;  Su  Addenda. 
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MORTQAQOR. —iS^e  Mobtoaoe,  Mebokr,  Fi.  Fa. 

lo  possession,  definition  of  position  of,  888,  884^  n.  b, 
Poftsession,  right  to,  as  regards  mortgagee,  888,  391,  392,  398. 
Redemise  to  when  valid,  and  effeot  of,  889,  891,  392. 

NOTICE.— 5w  Addenda. 

Registry  laws  as  to,  898,  401,  408. 

ConstructiTe,  by  possession,  absence  of  title  deeds,  &c.,  402, 408,  ii.a. 

NOTICE  OF  ASSIGNMENT  OF  CHOSES  IN  ACTION,  &o.. 
Necessity  for,  870. 

OWNER,  REPUTED, 

As  to  choses  in  action,  &c.  assigned,  of  which  asaigmnent  notioe 

[not  giTOiiy  871. 

PARCENERS, 

Partition  by  at  common  law,  58. 

Implied  warranty  of  title  on  partition  between,  56. 

PARTITION, 

To  be  by  deed,  53. 

By  parceners  at  Common  Law,  53-54. 

*'  tenants  in  common,  54. 

**  J3int  tenants,  54. 
In  eqaity,  54. 

Effect  of  deed  of,  as  between  parceners,  54. 
Implied  warranty  on,  as  between  parceners,  55. 
On  descent,  200-201. 

PERSONALTY, 

Assignment  of,  on  change  of  trustees,  19. 

POSSESSION, 

Actual  or  constructiye,  120,  n.  a. 

Under  Statute  of  Uses,  nature  of,  120,  n.  a,  125. 

POSSIBILITY.— 5ee  Contikoknt  Interest. 

When  assignable  under  Con.  St.  90 :  65,  GO,  85,  86. 

Not  assignable  at  common  law,  78. 

Distinction  between,  if  coupled  with  an  interest,  and  contingentp 

[future  and  Tested  interest,  66. 
Naked,  not  assignable  at  law,  67,  69. 

**       assignable  in  equity,  71,  76 

**     distinction  between,  and  possibility  coupled  with  an  interest 

[67,  68.  69. 
Contingent  in  the  object,  not  in  the  event,  not  alienable  or  devisable. 
Coupled  with  an  interest,  67,  68,  69.  [71. 

Right  of  dower,  69,  70. 
When  devisable,  71. 

POWER  OP  APPOINTMENT.— 5m  Appointment. 

POWER  OF  ATTORNEY, 

By  married  woman,  25,  257. 

When  acts  done  under  good  though  revoked,  26,  27, 

POWER  OF  SALE.— 5e«  MoaTOAOB. 

Not  to  be  avoided  by  mistaken  payment  to  tenant  for  life,  17. 
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PURCHASE, 

Taking  b3!^—jS'<0  Dkbckht. 

PURCHASER. — See  Vbwdor — Mortoaqe — Debckkt. 
for  value,  who  is,  240,  n.  6. 

REDEMPTION.— 5fe«  MoaTOAOES,  Mbroir,  337. 

REGISTRY  LAWS, 

Release  of  mortgage  under — See  Moetoaqb. 

The  former  did  not  extend  to  interests  inoapable  of  registry,  401. 

As  to  equitable  liens,  charges,  &c.,  401,  402,  403. 

As  to  notice,  398,  401,  402.      See  Addenda. 

As  to  Sheriff's  deeds,  327,  328,  329. 

RELEASE. — See  Mobtqaqe, 

Without  possession  or  estate  in  releasee,  99,  100. 

Whether  it  oan  operate  as  a  grant  or  bargain  and  sale,  &c.,  99,  100. 

RENT, 

Apportionment  of,  10. 

Executors  liability  for.    See  Executors. 

RENT  CHARGE, 

Executor  how  relieTcd  from,  80,  32. 

Release  from  of  part  of  the  land,  12. 

Acquisition  by  purchase,  deyise,  &c.,  of  part  of  lands  charged,  13 

Contribution  on  payment  of  whole  of,  13. 

Course  adopted  on  sale  in  parcels  subject  to  an  enUre  charge,  14. 

How  created,  31. 

REVERSION.— S««  Condition. 

On  lease,  effect  by  Con.  Stat.  ch.  90  of  merger  of,  80,  81,  82. 
Grantees  of  part  of,  entitled  to  benefit  of  conditions  of  re-entry,  &c. 

[9.     See  Addenda. 
Grantees  of  whole  reversion  in  part  oflands  entitled  to  conditions  of 
re-entry,  &c.,  quoad  rent  or  other  reservation  only,  10. 

REVERSIONARY  INTERESTS  IN  PERSONALTY.-^?  Married  Woman. 
Necessity  for  notice  of  assignment  of,  370. 

RIGHT  OF  ENTRY.— 5f«  Entry. 

SALE.— 5m  Vendor,  Mortgage,  Fi.  Fa. 

SCINTILLA  JURIS, 

Doctrine  of,  18. 
Abolished,  18. 

SEAL, 

supersedes  necessity  for  signature,  under  Statute  of  Frauds,  (iO,  61. 
One  may  suffice  for  two  parties,  G2. 

SEARCH  FOR  TITLE  DEEDS.— 5c?  Title  Deeds. 

SEISIN, 

Actual  and  oonstructiye,  120,  n.  a. 
Under  Statute  of  Uses,  nature  of,  120,  n.  a. 
In  ancestor  requisite  at  common  law.     See  Dpscrnt,  120. 
Not  requisite  under  the  acts  of  William  or  Victoria.     See  DESCBSTt 

[169,  144. 
SHERIFF.— 5^  Fieri  Facias. 
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SHERIFFS  SALE.— ^0  FiiRi  Facias. 

Within  Regiitry  Act  and  Statute  of  Fraads,  804. 

SIGNATURE, 

Not  requisite  under  Statute  of  Frauds,  if  instrument  sealed,  804. 
Not  requisite  to  deed,  CO,  Gl. 

SOLICITOR  OF  VENDOR, 

Liability  on  suppressing  deeds,  incumbrances ;  misrepresentaUon, 

[&C.,  21,24. 

STATUTES  cited.— i&0  aUo  Statutes  treatkd  of. 

Imperial,  13  Ed.  1,  cb.  18,  St.  West  2...301. 

18  Ed.  1,  ch.  1,  Quia  emptores...31. 

27  H.  8,  ch.  10,  Stat  of  Uses,  ss.  4,  6...31. 

••  "  8.  1,  87,  88...90. 

**  **  **  **  seisin  under...l20,  n.  a. 

"  *♦     ch.  1G...91,  49. 

32  H.  8,  ch.  9...74. 
"      ch.  1...281. 
"      ch.  84...9,  72. 
*'        33  H.  8,  ch.  39...831. 
»*        35  H.  8,  ch.  6,  s.  14..  282. 

13  Elix.  ch.  4...332. 
*•        1  James  2,  ch.  17...205. 
•*        12  Ch.  2    ch.  24. ..28. 

22  &  23"ch.  2.  ch.'lo,  Stat  Distributions...  119,  194. 204. 

29  Ch.  2,  ch.  3,  (Statute  of  Frauds)  language  of  first  4 
"  **  •*     s.  5...290.  [8ection8...66. 

"  "  •'     ss.  14,  16  ..311. 

•*  "      s.  16, 304...813. 

4&6W.  &M.  ch,  20...311. 
**        7  Anne,  ch.  21,  s.  10...164. 
•<        4  Geo.  2,  ch.  28,  s.  6...31. 
••  ••  ••     s.  8...82. 

**        5  Goo.  2,  ch.  7,  s.  4...304. 
**        26  Geo.  2,  ch.  83...216. 
"        17  Geo.  2,  ch.  39...164. 
•*        37  Geo.  2,  ch.  119...366. 
**        14  Geo.  3,  ch.  78,  s.  88...866. 
"  »•        ch.  48...368. 

«*        39  Geo.  3,  ch.  93...164. 
•<        54  Geo.  8,  168...15. 
•f  "         145,  163. 

7  Geo.  4,  ch.  29,  s.  4...8. 

3  &4  Wm.  4,  ch.  106,  s.  10...162. 

5  &  6  Wm.  4,  ch.  54, 215...295. 

1  Vic.  ch.  25,  s.  28...289. 
•'    ch.20...293. 

1&2  Vic.  ch.  110...317. 

2&8  Vic.  ch.  11,  s.  8...334. 

7  &  8  Vic.  ch.  76,  s.  7...78. 
**        see  Con.  Stot.  ch.  90...48. 

8  &  9  Vic.  ch.  106,  see  Con.  Stat  ch.  90..  48. 
••  "        ch.  119...99. 
"                •♦        ch.  125...110. 
**        13  &  14  Vic.  ch.  35,  ss.  19  et  seq.  ...32. 

17  &  18  Vic.  ch.  113...45. 
*•        22  &  23  Vic.  ch.  35,  see  ProT.  Stat.  29  Vic.  oh.28...1. 
"  "  "  B.  19...169. 
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SuTOTH  ottod— CImUmhmL    8m  alto  Sttxuna  tuatib  or. 
Imperial,  22  &  28  Via.  oh.  85,  ■.28...&4. 
2S&24Vio.  ch.  4S...I. 

oh.  145,  g.  20...84. 
31)4  81  Vie.  oh.  CO...  47. 
ProTiiiaUl,3TOeo.  8ch.  8...91. 

4  Wm.  4,  ch.  1,  8.  47...91. 
'■       9  Via.  ob.  84...81G,  819  note. 
"  "  8.  14...9I. 

12VIo,oh.7I.6C0Coi>,  Stjii.  oh.  80...48,  72, 
ISAHVio.  eh.C3...SIG. 
'■  "  H.  8...9I. 

"        14  Tie.  ch.  T,  see  Con.  St&L  oh.  90. ..4B. 
Cod.  SUtoh.  1,  m.  G,  G.  7,  &  0...8G. 
Oh.  5,  831...8S3. 
eh.  8...217. 
ob.  18,  a.  10...87I. 
oh.  22,  w.  267,  258,  203—860  et  aeq 
*•       a.  249...326. 
"  '■  "       a.  262...S20. 

"  "  "       8.260,  8G6...357. 

"       S.201...868. 
"  ■'  "       a.  268.,.327. 

"  "  •'       ■.269...827. 

oh.  78,  B,  7...8G0 
"        oh.  82...141. 
"  "        ch.  83.  as.  4,  9...77. 

"  "        oh.  84,  e.2,  2S6...2I8. 

"  "       ch.  87,  aa.  1, 2, 3...347, 

'•  "  "      a.  5,..345. 


...886. 

"       a.  24  ..87. 
oh.  89.  SS.48.49...8I6. 

"       a.  63...319.nolc. 
oh.  90...48. 
"        eh.  91  ...9.1. 
"        eh.  92...10G. 
"        oh.  11C...1C3. 
24  Tie.  ch.  41...S18,  819,  nele. 

8...65. 

"      B.  6...3^7. 
■•      a.  I0...ai3,  n.  a. 
27  Tie.  eh.  18,  a.  2...32S. 
"       B.  1...36C. 
"     ch.  16..,30e. 
27*28  Vic.  oh.  81...  400. 
29  Vie.  ch.  24„.40I. 
"      ch.  27 ...425. 
"      ch.  10...2I7. 
"     cb.  28,  a.  22...257. 

"      a.  28...307,  n,  e. 
29ft30Vic.ch.43..836. 
31  Vic  eh.  20,  aa.  68,  69...329. 
"  •■      M.  C7.  08.,.401. 
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Statutis  cited — dmtinued.    See  aUo  Statutes  trbatkd  or. 

Provincial,  82  Vio.  ch.  7...286,  288,  241. 

"    8.  22...236. 
ch.  9...342. 

••     B.  2...270. 
oh.  10...844. 
oh.  88. ..64. 


<i 
II 
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II 


STATUTES  treated  of.    See  Statutes  eiud. 

Imperial,  18  Ed.  1,  ch.  18,  Stat,  of  Westminster,  801. 
<•        88  Henry  8,  ch.  89... 881. 
18  Elizabeth,  ch.  4...882. 

29  Charles  2,  ch.  8,  (Stat,  of  Frauds,)  ss.  1,2,  8,  4...6G. 
"  "       s.  6...290, 291. 

"  "       ss.  14,  16...  811. 

"  "       8.  10...816. 

•«  "       8.  16...804. 

4  &  6  William  &  Mary,  ch.  20...811. 
6  Geo.  2,  ch.  7...809,  811,  818. 

••        "       s.  4...804. 
14  Geo  8,  ch.  8,  s.  48...8C8. 
"        •'        ss.  78, 83...866. 
Con.  Stat  of  Canada. ch.  8,  s.  9...217. 
Con.  Stat.  Upper  Canada,  ch.  6... 883. 

ch.  18,  s.  10...371. 
ch.  22,  8.  249...825. 
"       8.  262...320. 
"    88.  267,  268,  269...360,  355. 
"       8.  260...860,  366. 
"       8.261  ...868. 
"       88.  268,  269...367. 
ch.  73,  88.  1,  2...271. 

"       88.  3,  4.  19,  20...272. 
*«       8.  13...285. 
"       8.  16...281. 
"       8.  17...284. 
ch.  78,  8.  7...360. 
ch.  82,  88.  1,  2,  3...141. 
"       s.  4  ..148, 
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8.  6...149. 

4< 

8.  6...  160. 

11 

8.  7...162. 

II 

8.  8...  149. 

41 

8.  9...150. 

41 

8,  10...20,  104. 

II 

8.  11. ..287. 

•  1 

8.  12...289. 

It 

8.  13...  290. 

II 

8.  14...142. 

41 

8.  16...141. 

II 

8.  16...142. 

14 

ss.  17,  18...  166. 

II 

ss.  19,  20...  166. 

•  1 

8.  21  ...169. 

IC 

88.  22,  28...167. 

41 

8.  24...171. 

63 


L  Index. 

Statutbs  treated  of—Continued,    See  aUo  Statutbs  cited. 
Cod.  Stat.  Upper  Caoada  ch.  88,  ss.  26,  26. ..172. 


t* 

«( 

44 

B.  27...177. 

«< 

4( 

44 

B.  28...  180. 

<( 

(t 

44 

B8.  29,  80,  81. ..181. 

« 

t< 

44 

B.  82... 183. 

«( 

C( 

44 

B.  88... 186. 

(« 

<* 

0 

44 

B8.  84,  85...186. 

«( 

•  t 

44 

B.  86...187. 

l« 

(« 

•  4 

SB.  87,  88...  190. 

i< 

c< 

•  4 

BB.  89,  40,  41,  42...191. 

«« 

(• 

44 

88.  48,  44,  46...192. 

«« 

<• 

44 

BB.  46,  47 ...200. 

<l 

«( 

44 

88.  48,  49,  60...201. 

«( 

« 

44 

B.  51. ..202. 

«« 

•  • 

4( 

8.  52...174. 

<( 

(( 

oh.  83, 

»  8.  9...77  D.  c. 

«( 

«« 

44 

8.  10...8d8. 

<« 

*» 

oh.  84, 

,  8.1. ..212,  222,238. 

4( 

«( 

44 

88.  2,  8,  4,  5,  6... 212. 

«l 

41 

•  4 

88.  7,  o«  9. ..218. 

«( 

«l 

41 

88.  10,  11. ..214. 

«( 

«t 

ch.  85, 

B.  1...266. 

«« 

<f 

44 

8.  2...258. 

■  ( 

« 

44 

SB.  8,  4...269. 

•  1 

«< 

44 

SB.  6,  6,  7...264. 

«( 

i< 

44 

88.  8,  9,  10,  11. ..268. 

1( 

•  « 

44 

88.  12,  18, 14,  16...269. 

(« 

14 

oh.  87, 

,  88.  1,  2,  3. ..847. 

(1 

44 

44 

8.  6. ..346. 

«« 

44 

•oh.  88, 

,  8.  1...236. 

«< 

44 

44 

8  18...236« 

•  < 

44 

44 

B.  19...386. 

(t 

44 

oh.  89, 

88.  48,  49...ai6. 

<i 

<l 

oh.  90, 

8. 1...48. 

«l 

44 

44 

8.  2...49. 

<l 

44 

44 

8.  d...62. 

«l 

44 

44 

8.  4...63. 

l« 

4« 

<l 

8.  5. ..65. 

<l 

<4 

44 

B.  6. ..78. 

«( 

Cf 

44 

8.  7,  8...80. 

(1 

44 

44 

8.  9. ..83. 

*t 

44 

44 

8.  10...82. 

tt 

44 

44 

8.  11. ..66. 

«• 

44 

44 

8.  12. ..85. 

>( 

<4 

44 

8.  1...387. 

l« 

4( 

44 

8. 1...488. 

«< 

44 

'  oh.  91...0S. 

«• 

4« 

oh.  92...  106. 

«( 

•  •         m 

44 

oh.  116 

,  88.  1,  2...168 

24  Vic.  oh.  41,  s.  6. ..347. 
27  Vio.  oh.  18,  B.  1...366. 

B.     ^»m*OAO. 

"      ch.  15,  88.  1,  2... 806. 
27  &  28  Vio.  oh.  81. ..406. 

"  "        B.  2...410. 
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Statutes  treated  oi^Conlinued,    See  alto  Statutes  cited. 

27  &  28  Vic.  oh.  81,  ss.  8,  4,  ...420. 

"  "        B.  7...420. 

«*  "        s.  9...421. 

"  "        8.  10...422. 

"  "        s.  12...428. 

"  «        8.  14...420, 428. 

"  «        8. 16...881. 

''      «   8. 16  of  Sohedalo  2...881. 

«      "    s.  17...881, 420,425. 
29  Vic.  ch.  27..  425. 
29  Vic.  ch.  28,  88.  1,  2...1. 

"  "   8.  8...7. 

"  "   8.  4...9. 

*•  "   89.  5,  6,  7...  11. 

"  "   88.  8, 9,  10...12. 

"  "   8.  11. ..14. 

"  "   e.  12...15. 

"  "   88.  18,  14,  15,  16...16. 

"  "   88.  17,  18...18. 

"  ♦*   8.  19...  19. 

"  "   8. 20...21. 

«  "   8.  21  ...25. 

"  "   8. 22...25,  267. 

"  "   88.  28,  24. ..20. 

"  "   8.  25...27. 

"  «   8.  26...80. 

"  "   8.  27...32. 

"  "   8.  28  ...86,  807  n.c. 

"  "   8.  29...86. 

"  "   8.  80... 87. 

«  "   8.  81...38. 

"  «'   8.  82...40. 

"  »   8.  88...44. 

29  &  80  Vic.  ch.  42,  ss.  5,  6. ..821. 

«  ch.  48...885. 
81  Vio.  oh.  20,  88  58,  59...829. 

"  "   88.  60,  61. ..389. 

"  "   8. 62...840. 

«  "   88.  67,  68... 401. 
ch.  25,  8.  8. ..823. 
ch.  85,  88.  1,  2,  8,  4,  6...822. 
32  Vic.  ch.  7,  s.  1...241. 

"  "  88.  2,  8...288,  241. 

"  "   8. 4...242. 

"  "   88.  6,  6,  7,  8...248. 

«  "   88.  9, 10,  11,  12,  18...244. 

"  "   88. 14,  16, 16,  17...246. 

"  "   88.  18,  19,  20,2l...246. 

«  "   8.  22...286,  248. 

"  "   88.  28,  24...248. 

"  "   88.  25,  26,  27,  28,  29...249. 

"  «   88.  80,  81  ...260. 

"  "   ss.  82,  33..  261. 

"  "   8s.  84,  35,  86...262. 

"   89.  87,  38,  89,  40,  41..  258. 
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Statutes  treated  of^-Continued,    See  alto  Statutes  oitid. 
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32  Vic.  ch.  7,  ss.  42,  43,  44...254. 
ch.  8.  8.  1...298. 
B.  2...296. 
"      8.  8...295. 
"      8. 4...296. 
88.  5,  6...299. 
"  "      8. 9...842. 

"      8. 10...844. 
ch.  9,  8.  2...270. 

SURRENDER, 

At  common  law,  68. 
When  to  be  in  writing,  67,  58. 
••      "        by  deed,  53,  58. 
Bj  mere  cancellation  of  lease  invalid,  68. 
In  law  or  implied,  63,  G4. 

**        **  effect  of  as  to  rent,  64. 

Of  lease  for  purpose  of  renewal,  no  merger  of  sublease  as  to  rent, 

[&c.,  82. 
Of  lease,  remedies  for  rent,  &c.  on  sublease  preserred,  80. 

TAXES, 

Mortgagee  may  buy  estate  at  sale  for,  877. 

Covenant  to  pay  in  act  as  to  short  leases,  extent  of,  110. 

TENANCY  IN  COMMON.— 5m  Joi»t  Tenancy. 

TENANT  IN  TAIL.— 5«  Estate  Tail. 

Right  of  redemption  ou  mortgage  by,  effect  of  on  the  entail,  838. 
Expectant  interest  of«  power  of  diRposul  of,  77. 
MortgAge  by,  effect  of  on  the  entail,  888. 

TITLE  DEEDS, 

Custody  of,  who  entitled  to,  425. 

**  **  on  a  sale  of  part,  427,  428.' 

••        in  lots,  428. 
covenant  to  produce,  428. 
in  case  of  joint  owners,  428. 
Search  for,  to  let  in  secoudary  evidence,  429,  480. 

"  necessity  for,  when  superseded  by  notice  to  produce,  429. 

Evidence  of,  by  memorial.     See  Memorial. 

TRUSTEK, 

Power  to  sell  or  mortgage  to  pay  debts,  legacies,  &c.,  16. 
Change  of,  conveyances  upon,  19,  20. 
When  executor  becomes,  88. 
Application  to  court  for  advice,  38. 
Indemnity  clause  in  39  Vic.  c.  28,  40. 

"        '•     •*      not  to  be  relied  on,  41,  42,  43. 
Liability  for  co-trustee,  &c.,  41,  42,  48,  n.  h. 
Receipts  of  when  to  be  discharges  for  money  paid  to,  83,  85. 
Money  paid  to,  necessity  for  seeing  to  application,  83,  84. 
Payment  must  be  to  all  trustees,  84. 

USES,  STATUTE  OF, 

Language  of  section  1,  90. 

Effect  of,  90, 

Possession  by  force  of,  nature  of,  120,  n.  a,  125. 
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VENDOR.— iS^  MoRTOAOB,  Salb. 

CoDuealing  deeds,  iDcumbrances,  &e.y  21,  22,  28. 
Sale  with  knowledge  of  defect  ander  special  condition  preclading  in- 
WAIVER,  [▼estigation,  24. 

of  covenant  or  condition,  effect  of,  7-9. 

Act  of  29  Vic.  does  not  include  implied  waiter,  8. 

WASTE. 

Clearing  wild  lands,  226,  note. 

WILD  LANDS, 

Dower  out  of,  241. 

Right  of  tenant  for  life  to  clear,  226,  n.  a. 

WILL  — ^>e  Devise. 

Power  to  devise  by,  at  common  law,  and  under  82  H.  8,  281 . 
After  acquired  freeholds  may  pass  by,  after  March,  1884,  287,  293. 
*«  •'       leai(eholds  and  personalty  may  pass  by,  at  common 

[law,  288. 
Indefinite  bequest  of  **  all  my  leaseholds,"  when  after  acquired  pass 

[before  82  Vic.  c.  8, 288. 
Devise  of  **  all  my  real  estate  "  would  not  pass  after  acquired  free- 

[holds  before  82  Vic.  c.  8,  289. 
Estate,  when  all  of  devisor  passes  by,  289. 
Fee  simple,  enlargement  to,  by  imposition  of  a  charge,  290. 
**  **  on  gift  over  on  death  under  certain  age, 

[290. 
"  "  "  *•  •*  under  certain  age,  with- 

Ezecution  of,  290.  [out  issue,  290. 

*'  when  presumed  to  have  been  duly  had,  292. 

**  valid  under  joint  provisions  of  the  acts  of  Charles  and 

[William,  though  good  under  neither  singly,  291. 
Witnesses  to,  290. 
AttesUtion  to,  290. 

**  need  not  shew  requisite  formalities  complied  with,  292. 

Married  woman,  will  of.     See  Married  Woman. 
Death,  will  speaks  from,  on  death  after  January  1,  1868,  298. 

**  **  at  common  law  as  to  personalty,  except 

[leaseholds,  288. 
Residuary  devise  will  not  carry  subject  matter  of  a  devise  that  fails, 

[298,  294. 
Lapsed  devise,  subject  of,  will  not  pass  under  residuary  devise,  293, 

[295. 
Infant,  will  of,  invalid  as  to  realty,  though  he  die  after  majority,  294. 
Revocation  by  marriage,  295. 

**  none  by  alteration  of  circumstances,  296,  297. 

**  by  conveyance,  none  to  extent  of  interest  disposable  at 

[death,  296,  298. 
**  by  conveyance  under  the  old  laws,  297. 

**  partial,  by  mortgage  or  mere  charge,  297. 

**         by  contract  to  convey,  297. 

*•  **        **        **    when  contract  abandoned,  297, 298. 

**  how  only  it  can  take  place,  299. 

Contract  to  purchase,  lands  contracted  for  pass  by  devise,  298. 
**      to  sell  revokes  prior  devise,  297. 

WITNESS. — See  Will,  Appointment,  Evidence. 

Not  essential  to  a  deed,  61. 

When  party  to  a  suit  is  the  witness  to  instniment  under  which  he 

[olaimSy  61. 


liv.  Addenda. 


ADDENDA. 


PP.  4.  5,  6. — On  the  covenant  against  assignment  without  leave,  that  assignees 
in  law  are  not  bound  though  assigns  are  named,  and  that  their  assigns  are 
bound,  if  assigns  are  named ;  see  Winter  v.  Dumerque,  12  J.  N.  S.  72G, 
Ex.  Chamber. 

P.  58. — As  to  an  instrument  operating  as  a  lease  or  as  a  mere  agreement  for  a 
lease,  see  Davidson  Convey,  vol.  5,  p.  6,  and  cases  there  cited. 

PP.  9,  72. — That  a  proviso  for  re-entry  in  a  lease  in  case  the  lessee  should  be 
convicted  of  an  offence  against  the  game  laws,  does  not  run  with  the  rever- 
sion, see  Stevens  v.  Copp,  L.  B.  4  Rx.  20,  but  see  per  Kelly,  C.  B.  As  to 
covenants  with  a  vendor  of  portions  of  lands  against  building  thereon  run- 
ning with  the  land  retained  in  favor  of  the  grantees  thereof,  Western  v. 
Maodermot,  L.  B.  1  Eq.  449.  See  further  as  to  covenants  not  running 
with  the  land  at  Law,  and  yet  being  binding  in  Equity  if  notice  had  of  the 
covenant ;  Wilson  v.  Hart,  L.  B.  1  Gha.  App.  463. 

P.  191. — It  is  conceived  that  in  case  of  deatli  of  a  mortgagee,  he  would  not,  at 
Law  at  least,  be  so  far  regarded  as  a  trustee  as  to  prevent  the  application 
of  the  Statute  of  Victoria,  and  descent  by  primogeniture,  and  that  in  this 
respect  Equity  would  follow  the  Law. 

P.  325.— The  present  practice  of  the  Court  of  Chancery,  under  the  Act  for 
Quieting  Titles,  is  to  require  that  the  existenoe  of  an  execution  in  tlie 
Sheriff's  hands  should  be  negatived  for  a  period  of  thirty  days  |bef ore 
the  petition,  from  which  it  may  be  inferred  that  a  delay  to  redeliver  for 
that  period  would  be  an  abandonment. 

P.  377. — That  a  second  mortgagee,  though  his  mortgage  be  on  trust  to  sell,  may 
purchase  irredeemably  on  a  sale  by  a  prior  mortgagee,  see  Kirkwood  v. 
Thompson  13  W.  B.  495, 1052,  11  Jur.  N.  S.  885,  S.  C. 

PP.  401,  402,  403. — That  possession  is  constructive  notice  ;  Gray  v.  Coucher,  15 
Grant,  419.  That  however  constructive  notice  by  possession  will  not  pre- 
vail against  a  registered  instrument  under  th«  Begistry  Act  of  31  Vic,  see 
Sherboncau  v.  Jeffs,  15  Grant,  574. 

P.  278. — A  married  woman,  who  was  residuary  legatee  to  her  separate  use  under 
Con.  Stat.  ch.  73,  held  bound  by  her  authority  to  the  executors,  with  her 
husband's  assent,  to  take  land  in  payment  of  a  debt  due  the  testator  ; 
and  sembk  even  without  the  husband's  assent ;  McCargar  v.  McKinnon, 
15  Grant,  361. 

PP.  223,  224. — That  a  wife  having  joined  with  her  husband  in  a  mortgage,  is  not 
entitled  in  case  of  deficiency  of  assets  on  his  death,  to  have  the  estate 
exonerated  as  against  simple  contract  creditors  to  let  in  dower  ;  White  v. 
Bastedo,  15  Grant,  549,  overruling  Sheppard  v.  Sheppard,  14  Grant,  174  ; 
see  also  Thorpe  v.  Bichards,  15  Grant,  408. 

P.  324. — That  a  purchaser  under  execution  will  not  be  affected  by  mere  want  of 
non-compliance  with  the  Statute  as  to  advertising  the  sale  by  the  Sheriff 
&c  ;  Connor  v.  Douglas,  in  Appeal,  15  Grant,  456.  and  cases  there  refeired 
to. 


